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APRIL  TERM,  1915 
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JUDGES    OF   THE    SUPREME    COURT 

OF    TENNESSEE. 


8TATB  AT  LAROB. 

GRAFFON  GREEN. 
A.  S.  BUCHANAN. 

WESTBRK  DIVISION. 

M.  M.  NEIL,  Ch.  J. 

XIDDXB  DIVISION. 

F.  T.  FANCHER,  Special  Judge  * 

XASTBRM   DIVISION. 

SAMUEL  C.  WILLIAMS. 


ATTORNKT-OENBRAL  AND   RBPORTBR 

FEANK  M.  THOMPSON, 
Chattanooga,  Tenn. 


COURT   OF   eiVIL    APP^EALS 

OF  TENNESSEE. 


EASTBBN   DIVISION. 

H.  Y.  HUGHES. 

KIDDIE  DIVISION. 

S.  F.  WILSON. 
JOS.  C.  HIGGINS. 

WBSTBBN  DIVISION. 

FRANK  p.  HALL. 
FELIX  W.  MOORE. 

*In  lieu  D.  L.  Lansden,  Regular  Judge. 
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CLERKS  OF  THE  SUPREME  COURT 

OF  TENNESSEE. 


S.  E.  CLEAGE 
PRESTON  VAUGHN» 
T.  B.  CARROLL 

1.  Appointed  July  5,  1915. 


Knoxville 
Nashville 
Jackson 


CHANCELLORS 

OF  TENNESSEE. 


Hal  H.  Haynes 
B.  Gt.  Kyle 
W.  B.  Garvin  ^ 
A.  H.  Roberts  ^ 
W.  S.  Bearden 
J.  W.  Stout 
John  Allison 


1st  Division 
2nd  Division 
3d  Division 
4th  Division 
5th  Division 


Bnstol 
Bogersville 

Chattanooga 
Livingston 
Shelbyville 
Cumberland  City 


6th  Division 
7th  Div.,  Part  I        Nashville 
James  B.  Newman  ^      7th  Div.,  Part  II        Nashville 
J.  W.  Boss  8th  Division         Savannah 

9th  Division        Ripley 
10th  Division  Part  I     Memphis 
10th  Division  Part  II    Memphis 
11th  Division  Knoxville 


C.  P.  McKlNNEY 

F.  H.  Heiskell 
Francis  Fentress 
Will  D.  Wright 


Foster  H.  Mercer*  12  Chy.  Div. 


McMinnville 


1.  Appointed  Febniary  5,   1915,   In  lieu   of   T.   M.    McConnell, 
deceased. 

2.  Holds  Circuit  Court  of  Fentress  County. 

3.  Appointed  January  27,  1915. 

4.  Appointed  March  13,  1915,  in  lieu  of  V.  C.  Allen,  deceased. 
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CIRCUIT  JUDGES 

OF  TENNESSEE 


1st  Circuit 
2nd  Circuit 
3rd  Circuit 
4th  Circuit 
5th  Circuit 
6th  Circuit 
7th  Circuit 
8th  Circuit 
9th  Circuit 


Dana  Harmon 

G.  Mc.  Henderson 

V.  A.  HUFFAKER 

S.  C.  Brown 

C.  E.  Snodgrass 

Nathan  L.  Bach  man 

EwiN  L.  Davis 

Jno.  E.  Richardson 

W.  L.  Cook 

Thomas  E.  Matthews   10th  Circuit 

M.  H.  Meeks 

W.  Bruce  Turner 

N.  R.  Barham^ 

Thos.  E.  Harwood 

Jos.  E.  Jones 

J.  P.  Young 

Walter  Malone 

Alfred  B.  Pittman  15th  Circuit 

H.  W.  Laughlin       15th  Circuit 

S.  J.  Everett  16th  Circuit 

Frank  L.  Lynch*     18th  Circuit 


Greene  ville 

Rutledge 

Enoxville 

Athens 
Crossville 
Chattanooga 
Tullahoma 
Murfreesboro 
Charlotte 
Nashville 


2nd  Circuit  Court  Nashville 
11th  Circuit  Columbia 


12th  Circuit 
13th  Circuit 
14th  Circuit 
15th  Circuit 
15th  Circuit 


Lexington 
Trenton 
Dresden 
1st  Div.  Memphis 
2d  Div.     Memphis 
3d  Div.    Memphis 
4th  Div.  Memphis 
Jackson 
Winchester 


Douglas  Wikle^  Circuit  of  Williamson  Co.,  Franklin 


CRIMINAL  JUDGES 

OF  TENNESSEE 


A.  B.  Neil,  for  Davidson  County  .... 
Jesse  Edgington,  for  Shelby  County,  Div 
James  W.  Palmer,  for  Shelby  County  Div. 
T.  A.  R.  Nelson,  for  Knox  County  .  .  . 
Zenophen  Hicks,  Criminal  and  Law  for 
J.  M.  Gardenhire,  for  5th  Circuit  .  .  .  . 
S.  D.  McKeynolds,  for  6th  Circuit  .  . 
C.  W.  Tyler,  for  Montgomery  County  .  . 

1.  Holds  Criminal  Court  of  Madison  County. 

2.  Appointed  March  13,  1915. 

3.  Holds  Chancery  Court  of  Williamson  County. 
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.  Nashville 

.  I.  Memphis 

II.  Memphis 

.   Knoxville 

2nd  Circuit 

.    Carthage 

Chattanooga 

Clarksville 


ATTORNEYS-GENERAL 

OF  TENNESSEE 

D.  A.  Vines  1st  Circuit  Johnson  City 

W.  H.  BuTTBAM  2d  Circuit  Huntsville 

R.  A.  Mynatt  3rd  Circuit  Knoxville 

T.  W.  Peace  4th  Circuit  Madisonville 

W.  R.  Officer  5th  Circuit  Livingston 

M.  N.  Whitaker  6th  Circuit  Chattanooga 

W.  W.  Fairbanks  7th  Circuit  McMinnville 

W.  S.  Faulkner  8th  Circuit  Lebanon 

John  B.  Bowman  9th  Circuit  Waverly 

A.  B.  Anderson           vlOth  Circuit  Nashville 
Horace  Frierson,  Jr.    11th  Circuit  Columbia 

B.  J.  Howard  12th  Circuit  Jackson 
Hillsman  Taylor  13th  Circuit  Trenton 
D.  J.  Caldwell  14th  Circuit  Union  City 
Z.  N.  EsTES,  Jr.  15th  Circuit  Memphis 
Nat  Tipton  16th  Circuit  Covington 
Ben  G.  McKenzie  18th  Circuit  Dayton 
Jno.  L.  Neeley,  for  Williamson  County,  Franklin 

ASSISTANTS  TO  ATTORNEY-GENERAL 

AND  REPORTER 

OF  TENNKSSEE. 

WnuAM  H.  SwiGGABT,  Jr.         .        Union  City,  Tenn. 
Neal  L.  Thompson      .      .      .        Chattanooga,  Tenn. 

ASSISTANTS  T(rATf()RNEYS-GENERAL 

OF  TENNESSEE. 
M.  Gr.  Lyle,  for  Montgomery  County  .    .    .  Clarksville 
J  Washington  Moore,  for  Davidson  County,  Nashville 
T.  Pope  Shepherd,  for  Hamilton  County,  Chattanooga 
W.  R.  Harrison,  for  Shelby  County   .  .    .   Memphis 
Harry  T.  Holman,  for  Shelby  County  .  .  .  Memphis 

John  B.  Hollo  way    2d  Circuit Morristown 

J.  R.  Mitchell  f)th  Circuit Crossville 

Lawson  H.  Myers         7th  Circuit Pikeville 

Seth  M.  Walker,  Jr.  8th  Circuit Lebanon 
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{Continued  from,  Vol.  130.) 


Smith  et  cd.  v.  CaxHer  et  a?.* 
{Knoxville.    September  Term,  1914.) 

1.  HIGHWAYS.  Taxation.  Delegation  of  power.  Road  Improve- 
ment distrlcta. 
Acts  1913,  l8t  Ex.  Sess.,  ch.  43,  creating  road  improvement  dis- 
tricts, violates  Const.,  art  2,  sec.  29,  providing  that  the  general 
assembly  shall  have  power  to  authorize  the  several  counties 
and  incorporated  towns  to  impose  taxes,  etc.,  in  that  by  section 
7  of  chapter  48  power  of  fixing  the  tax  rate  is  conferred  on 
road  improvement  district  commissioners,  who  do  not  consti- 
tute a  county  or  incorporated  town.     {Post,  pp.  6,  7.) 

Acts  cited  and  construed:     Acts  1913,  ch.  43. 

Cbnstitution  cited  and  construed:    Sec.  29,  art  2. 

Cases  cited  and  approved:  Lipscomb  v.  Dean,  69  Tenn.,  546; 
Waterhouse  v.  Public  Schools,  68  Tenn.,  398;  Id.,  55  Tenn., 
867;  Maxey  v.  Powers,  117  Tenn.,  381. 


*Ab  to  what  boards  or  bodies  the  power  of  taxation  may  be 
delegated,  see  notes  in  15  L.  R.  A.  (N.  S.),  61  and  82  L.  R.  A.  (N. 
8.),  1078. 
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2.  TAXATION.    Delegation  of  power.    Road  Improvement  dlstrlctt. 
Special  taxes.    Statutes. 

Since  special  taxes  are  a  form  of  taxation,  power  to  levy  special 
taxes  for  a  road  improvement  district  cannot  be  delegated  to 
a  district,  in  violation  of  Const,  art.  2,  sec.  29,  delegating  power 
to  counties  and  incorporated  towns.     (Poatj  p.  7.) 

Cases  cited  and  approved:  Arnold  v.  Knoxville,  115  Tenn.,  195; 
State,  ex  rel.,  v.  Powers,  124  Tenn.,  553. 

3.  TAXATION.    Delegation  of  power.    Road  improvement  districts. 
That  Acts  1913,  1st  Ex.  Sess.,  ch.  43,  creating  road  improvement 

districts,  provides  in  section  7  that  road  district  commissioners, 
after  annually  fixing  the  tax  rate  for  road  purposes  and  for 
purpose  of  paying  interest  on  bonds,  shall  certify  to  the  trustee 
of  each  county,  etc.,  the  tax  rate,-  does  not  make  the  com- 
missioners an  agency  of  the  county,  so  as  to  obviate  the  in- 
validity of  the  act,  under  Const,  art.  2,  sec.  29,  giving  the  power 
to  tax  only  to  counties  and  incorporated  towns.  (Posty  pp. 
7-10.) 


FROM   WASHINGTON. 


Appeal  from  the  Chancery  Court  of  Washington 
County. — C.  J.  St.  John,  Special  Chancellor. 

A.  E.  Johnson  and  S.  E.  Mh^lek,  for  appellants. 

Thad  a.  Cox,  Hakb  &  Burrow  and  James  B.  Cox, 
for  appellees. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  bill  in  the  present  case  was  filed  by  certain  tax- 
payers of  Washington  county  to  test  the  constitution- 


131  Term.]    SEPTEMBEE  TEEM,  1914. 


Smitli  y.  Carter. 


ality  of  chapter  43  of  the  First  Extra  Session  of  the 
Acts  of  the  legislature  of  1913. 

The  first  section  of  the  act  reads : 

"That  road  improvement  districts  may  be  organ- 
ized in  the  State  of  Tennessee  for  the  purpose  of  con- 
structing new  roads,  bridges,  and  culverts,  and  main- 
taining public  roads  already  established,  and  to  have 
full  control  of  all  public  roads  within  the  territory 
embraced  within  such  road  improvement  districts ;  and 
such  road  improvement  districts  organized  under  the 
provisions  of  this  act  may  issue  and  sell  interest-bear- 
ing coupon  bonds  under  the  provisions  of  this  act  for 
the  purpose  of  grading;  graveling,  and  improving  pub- 
lic roads  within  the  road  improvement  district,  and 
building  bridges,  levees,  and  culverts  on  said  roads." 

The  second  section  provides  the  methods  by  which 
the  road  improvement  districts  may  be  formed,  but 
we  need  refer  specially  only  to  two  points  in  this  sec- 
tion. One  is  that  the  district  is  not  to  exceed  fifteen 
miles  in  length  by  fifteen  miles  in  width,  and  that  it  may 
extend  into  one  or  more  counties. 

The  third  section  provides  for  the  registration  of  the 
certificate  of  the  secretary  of  State. 

The  fourth  section  concerns  the  subject  of  elections. 
Among  other  things  it  is  declared : 

* '  It  shall  be  the  duty  of  the  county  election  commis- 
sioners of  the  county  in  which  said  improvement  dis- 
trict is  created,  or  if  in  more  than  one  county,  then  the 
county  election  commissioners  of  the  county  where  the 
greatest  portion  of  said  territory  embraced  in  the  said 
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proposed  improvement  district  lies,  to  order  an  elec- 
tion to  be  held  under  the  election  laws  of  the  State  at 
the  several  voting  precincts  embraced  whithin  the  ter- 
ritory of  said  proposed  said  road  improvement  dis- 
trict for  the  purpose  of  electing  three  road  improve- 
ment district  commissioners,"  etc. 

Section  5  fixes  the  term  of  office  of  the  commis- 
sioners. 

Sections  6  and  7  read  as  follows : 

' '  That  the  duties  of  the  said  board  of  road  improve- 
ment district  commissioners  shall  be  to  have  full  charge 
and  control  of  all  the  public  roads,  levees,  culverts, 
and  bridges  within  their  road  improvement  district; 
to  let  out  all  contracts  for  road,  levee,  bridge,  or  cul- 
vert work ;  and  to  issue  interest-bearing  coupon  bonds 
when  authorized  as  hereinafter  provided,  and  to  sell 
the  same  as  hereinafter  provided,  the  proceeds  of 
which  to  be  used  exclusively  for  road  improvement 
purposes  within  said  district." 

**That  the  said  board  of  road  improvement  district 
commissioners  shall  annually  fix  the  tax  rate  for  road 
purposes  in  their  road  improvement  district,  and  for 
the  purpose  of  paying  interest  on  any  bonds  issued 
for  road  purposes  under  the  provisions  of  this  act, 
and  shall  certify  to  the  trustee  of  each  county  where- 
in any  part  of  said  road  improvement  district  lies 
the  tax  rate  so  fixed  by  said  commissioners  for  said 
road  purposes,  said  certificate  to  be  made  not  later 
than  October  1  of  each  year;  said  tax  rate  to  be  in 
lieu  of  all  other  taxes  on  property  in  said  district  for 
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road  purposes.  It  shall  be  the  duty  of  the  trustee  of 
each  county  in  which  any  part  of  said  road  improve- 
ment district  lies  to  collect  the  taxes  for  said  road  im- 
provement purposes,  and  to  keep  such  funds  as  a 
separate  fund  for  the  respective  road  improvement 
districts  from  which  the  same  was  collected.  In  the 
event  that  said  road  improvement  district  should  lie 
within  more  than  one  county,  the  county  trustee  of 
each  of  the  counties  in  which  any  part  of  the  said  road 
improvement  district  lies  will  pay  over  all  taxes  col- 
lected for  road  purposes  on  lands  situated  within  said 
road  improvement  district  within  their  respective 
counties  to  the  county  trustee  of  the  county  in  which  the 
greatest  amount  of  the  territory  embraced  within  said 
road  improvement  district  lies;  and  said  county 
trustee  shall  keep  said  funds  so  paid  over  to  him  as 
a  separate  fund  for  the  said  road  improvement  dis- 
trict, and  to  be  expended  for  road  improvement  pur- 
poses within  said  district.*' 

Section  8  concerns  the  organization  of  the  board. 

Section  9  directs  the  method  by  which  the  roads 
shall  be  worked,  also  the  construction  of  levees,  bridges, 
and  culverts. 

Section  10  prescribes  the  oath  of  the  commissioners. 

Section  11  shows  the  method  by  which  bonds  may  be 
issued. 

Section  12  is  on  the  subject  of  having  road  work 
done  by  contract. 

Section  13  provides: 

*'That   new  roads   may  be    opened    or    old    roads 
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changed  by  the  said  board  of  road  improvement  dis- 
trict commissioners  in  all  cases  where  said  board  may 
deem  it  to  the  best  interest  of  said  road  improvement 
district  and  in  such  places  as  they  may  deem  most  ex- 
pedient. ' ' 

The  remaining  provisions  of  the  section  concern 
the  method  of  opening  and  laying  out  new  roads,  and, 
in  connection  therewith,  the  taking  of  property  and 
fixing  damages,  etc. 

Section  14  provides  a  sinking  fund,  to  be  created 
out  of  the  proceeds  of  the  sale  of  the  bonds. 

Section  15  fixes  the  compensation  of  the  conamis- 
fiioners. 

Several  objections  are  raised  to  the  act,  but  we 
need  consider  only  one.  That  objection  is  based  on 
article  2,  section  29,  of  the  constitution,  which,  so  far 
.as  necessary  to  quote,  reads : 

'*The  general  assembly  shall  have  power  to  au- 
thorize the  several  counties  and  incorporated  towns  in 
this  State  to  impose  taxes  for  county  and  corpora- 
tion purposes,  respectively,  in  such  manner  as  shall 
be  prescribed  by  law;  and  all  property  shall  be  taxed 
according  to  its  value,  upon  the  principles  established 
in  regard  to  State  taxation. ' ' 

The  last  clause  refers  to  article  2,  section  28,  where- 
in it  is  provided : 

''AH  property  shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  in  such  manner  as  the 
legislature  shall  direct  so  that  taxes  shall  be  equal 
and  uniform  throughout  the  State." 
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It  is  perceived  that  by  section  7  the  power  of  fix- 
ing the  tax  rate  is  conferred  upon  the  road  improve- 
ment district  commissioners.  Under  our  constitution 
the  power  of  taxation  can  be  delegated  by  the  legisla- 
ture only  to  counties  and  incorporated  towns.  Lips- 
comb V.  Dean,  1  Lea  (69  Tenn.),  546;  Waterhouse  v. 
Public  Schools,  9  Baxt  (68  Tenn.),  398;  Id.,  8  Heisk. 
(55  Tenn.),  857;  Maxey  v.  Powers,  117  Tenn.,  381, 
397,  101  S.  W.,  181. 

The  board  of  road  improvement  district  commis- 
sioners does  not  fall  within  either  class.  It  is  insisted 
that,  inasmuch  as  the  districts  provided  for  are  **  im- 
provement districts, ''  the  assessments  are  not  required 
to  be  made  by  a  county  or  municipality,  but  may  be 
made  directly  by  such  district.  This  is  a  mistaken 
view.  All  the  authorities  hold  that  special  assess- 
ments are  a  form  of  taxation.  This  point  was  specially 
conceded  in  the  majority  opinion  in  the  case  of  Arnold 
V.  Knoxville,  115  Tenn.,  195,  90  S.  W.,  469,  3  L.  R. 
A.  (N.  S.),  837,  5  Ann.  Cas.,  881.  We  are  referred  to 
State  ex  rel.  v.  Powers,  124  Tenn.,  553, 137  S.  W.,  1110, 
as  an  authority  in  support  of  the  proposition  insisted 
on  by  the  demurrants.  That  case  does  not  support 
such  a  contention.  On  the  contrary,  it  is  distinctly 
shown  that  the  assessments  mentioned  in  that  case  were 
under  the  direct  control  and  authority  of  the  county 
court. 

It  is  insisted  that  in  any  event  it  must  be  held  that 
the  road  improvement  district  provided  for  is  an 
agency  of  the  county  court,  and  as  such  may  levy  and 
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and  collect  the  assessments  for  road  construction  and 
maintenance.  There  is  nothing  in  the  act  that  sup- 
ports this  contention.  It  is  true,  as  suggested  in  the 
brief,  that  imder  section  7  it  is  made  the  duty  of  road 
improvement  district  commissioners,  after  annually 
fixing  the  tax  rate  for  road  purposes,  and  for  the  pur- 
pose of  paying  interest  on  any  bonds  issued  for  road 
purposes,  to  certify  to  the  trustee  of  each  county 
wherein  any  part  of  the  improvement  district  lies  the 
tax  rate  so  fixed,  and  that  it  is  made  the  duty  of  the 
trustee  to  collect  the  taxes  so  levied,  and  to  keep  the 
fund  separate  from  other  funds;  but  there  is  nothing 
in  this  provision  indicating  any  control  on  the  part 
of  the  county  court.  Furthermore,  in  case  the  road 
district  happens  to  lie  in  two  counties,  the  county  hav- 
ing the  larger  mileage  has  entire  control  of  the  fund, 
to  the  exclusion  of  any  other  county  or  counties  through 
which  the  road  district  may  extend,  although  the  dif- 
ference may  amount  to  only  a  foot  or  an  inch. 

Several  other  points  are  referred  to  in  the  briefs, 
but  the  foregoing  objection  wholly  destroys  the  act, 
rendering  it  unnecessary  that  we  should  refer  to  any 
other  provision.  We  may  add,  however,  that  inasmuch 
as  an  attempt  was  made  to  confer  upon  the  road  im- 
provement district  commissioners  the  complete  con- 
trol of  the  public  road  system  of  the  counties,  so  far  as 
those  roads  might  lie  within  the  proposed  districts, 
and  in  view  of  the  great  area  to  which  they  might  be  ex- 
tended, covering  half  of  our  largest  counties  and  almost 
the  whole  of  some  of  the  smaller  ones,  it  may  be  open 
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to  grave  question  whether  the  whole  costs  of  such  an 
improvement  conld  be  devolved  on  the  landowners  ly- 
ing within  the  district  to  the  exclusion  of  the  general 
public  of  the  county,  since  stretches  of  road  so  great 
would  necessarily  be  of  very  extensive  and  direct 
benefit  to  tiie  public  lying  outside  of  such  district.  We 
do  not  authoritatively  determine  this  question,  but  we 
quote  from  the  last  edition  of  Dillon  on  Municipal  Cor- 
porations a  passage  which  seems  to  us  to  contain  much 
wisdom,  viz. : 

**  Whether  it  is  competent  for  the  legislature  to  de- 
clare that  no  part  of  the  expense  of  a  local  improve- 
ment of  a  public  nature  shall  be  borne  by  a  general 
tax,  and  that  the  whole  of  it  shall  be  assessed  upon 
the  abutting  property  and  other  property  in  the  vicinity 
of  the  improvement,  thus  for  itself  conclusively  deter- 
mining, not  only  that  such  property  is  specially  bene^ 
fited,  but  that  it  is  thus  benefited  to  the  extent  of  the 
cost  of  the  improvement  and  then  to  provide  for  the 
apportionment  of  the  amount  by  an  estimate  to  be 
made  by  designated  boards  or  officers,  or  by  frontage 
or  superficial  area,  is  a  question  upon  which  the  courts 
are  not  agreed.  Almost  all  of  the  earlier  cases  as- 
serted that  the  legislative  discretion  in  the  apportion- 
ment of  public  burdens  extended  thus  far,  and  such 
legislation  is  still  upheld  in  most  of  the  States.  But 
since  the  period  when  express  provisions  have  been 
made  in  many  of  the  State  constitutions  requiring  uni- 
formity  and  equality  of  taxation,  several  courts  of 
great  respectability,  either  by  force  of  this  require- 
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ment  or  in  the  spirit  of  it,  and  perceiving  that  special 
benefits  actually  received  by  each  parcel  of  contribut- 
ing property  was  the  only  principle,  upon  which  such 
assessments  can  justly  rest,  and  that  any  other  rule  is 
unequal,  oppressive,  and  arbitrary,  have  denied  the 
unlimited  scope  of  legislative  discretion  and  power,  and 
asserted  what  must  upon  principles  of  equity  and 
equality  be  regarded  as  the  just  and  reasonable  doc- 
trine, that  the  cost  of  a  local  improvement  ought  to  be 
assessed  upon  particular  property  only  to  the  extent 
that  it  is  specially  and  peculiarly  benefited ;  and  since 
the  excess  beyond  that  is  a  benefit  to  the  municipality 
at  large,  it  ought  to  be  borne  by  the  general  treasury. ' ' 
Volume  4,  page  2569. 

The  only  ground  of  our  decision,  however,  is  that 
the  provisions  of  article  2,  section  29,  have  been  vio- 
lated. The  act  is  therefore  void,  and  the  biU  correctly 
challenged  it  The  demurrer  must  therefore  be 
overruled,  and  the  chancellor's  decree  reversed^  and 
the  cause  remanded  for  answer  and  further  proceed- 
ings. 
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East  Tennessee  Coal  Company  et  al.  v.  Taylor  et  al. 
(KnoxvUle.    September  Term,  1914.) 

L   DEEDS.     Description.    Certainty. 

A  deed  describing  the  land  as  5,000  acres»  entry  No.  1951,  grant 
No.  21902,  in  the  name  of  S.,  conveys  grant  No.  21903,  where 
the  only  entry  that  agreed  with  5,000  acres,  entry  No.  1951r 
in  the  name  of  S.,  was  grant  No.  21903,  and  grant  No.  21902 
was  based  on  entry  No.  1984.     {Post,  pp.  12,  13.) 

2.  ASSIGNMENTS   FOR    BENEFIT    OF   CREDITORS.     Deed    by 
assignee.    Certainty. 

A  deed  reciting  that  it  was  made  individually  and  as  assigneor 
and  that  an  assignment  was  made  on  a  specified  day,  and 
signed  individually  and  as  assignee,  is  too  indefinite  to  show 
that  the  grantor  was  an  assignee  for  benefit  of  creditorsr 
entitled  to  sell  the  property.     (Post,  pp.  14,  15.) 

3.  ASSIGNMENTS   FOR    BENEFIT   OF   CREDITORS.     Creation. 
Names  of  creditors. 

An  assignment  for  benefit  of  all  creditors  may  be  created,  with- 
out specifying  their  names.     {Post,  pp.  15,  16.) 

Cases  cited  and  approved:  Williams  v.  Otey,  27  Tenn.,  563; 
Wooldridge  v.  Bank,  33  Tenn.,  298;  Williams  v.  Neil,  51  Tenn.». 
282;  Hughes  v.  Brown,  88  Tenn.,  578;  Realty  Co.  v.  Andrews, 
128  Tenn.,  725. 

4.  ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS.    Sale  of  prop- 
erty by  assignee. 

An  assignee  for  benefit  of  creditors  may  sell  the  property 
assigned,  though  such  power  is  not  in  terms  granted,  since 
such  power  would  be  implied.     {Post,  pp.  15,  16.) 

5.  ASSIGNMENTS   FOR   BENEFIT   OF   CREDITORS.     Assignee. 
Power  of  successor. 

A  successor  of  a  deceased  assignee  for  benefit  of  creditors  takes 
the  same  powers  as  his  predecessor  had  under  the  instru- 
ment.    {Post,  pp.  15,  16.) 
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6.  ADVERSE  POSSESSION.  Deeds.  Exclusion  clause.  Burden 
of  proof. 
Though  a  deed  has  an  exclusion  clause,  it  wUl  be  treated  as 
covering  all  the  lands,  within  its  bounds,  where  the  party 
claiming  adversely  fails  to  sustain  the  burden  of  showing  the 
bounds  of  the  excluded  land.     {Post,  pp.  16,  17.) 

Case   cited  and  approved:     Iron  &  Coal   Co.  v.   Schwoon,   124 
Tenn.,  176. 


FROM  MORGAN. 


Appeal  from  the  Chancery  Court  of  Morgan  Coun- 
ty.— ^A.  H.  Roberts,  Chancellor. 

J.  A.  Monroe,  W.  Z.  Stricklin  and  Lucky  & 
Andrews,  for  appellants. 

Davis  &  Jones,  for  appellees. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of 
the  Court. 

Ejectment  in  the  chancery  court  of  Morgan  county 
for  5,000  acres  of  land.  The  chancellor  decreed  in 
favor  of  complainants,  and  the  defendants  have  ap- 
pealed and  assigned  errors. 

Error  No.  1.  This  must  be  overruled.  We  think  it 
appears  clearly  from  the  record  that,  in  the  description 
of  the  lands  by  the  entry  and  grant  numbers  in  the 
deed  reproduced  on  page  27  of  the  transcript,  the  grant 
number,  '^21902,"   was   by   clerical   mistake   written 
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in  that  form  when  the  parties  meant  to  write  the  num- 
ber **  21903/'  This  is  shown  by  the  following  evidence. 
The  line  in  the  deed  reads : 


In  W  hose  Name. 

No.  of 
Entry. 

Date. 

Grant  No.       ;   No.  of 

Acres. 

John  L.  Smith. 

1951. 

Jan.  30, 
1831. 

1 
21902.               5000. 

Grant  No.  21903  is  in  the  record,  and  it  shows  on 
its  face  that  it  is  based  on  entry  No.  1951  in  the  name  of 
John  L.  Smith  for  5,000  acres.  It  is  also  shown  that 
there  is  no  other  entry  of  that  kind  on  the  record  books 
of  Morgan  county.  Now,  while  it  is  true  that  if  the 
grant  number  **  21902"  had  stood  alone  on  the  deed  the 
land  covered  by  No.  **  21903"  could  not  have  been  con- 
veyed thereby,  still  the  other  facts  connected  therewith 
show  that  the  intention  was  to  convey  the  land  em- 
braced in  the  grant  based  on  an  entry  No.  1951  in  Mor- 
gan county  for  5,000  acres  in  the  name  of  John  L. 
Smith,  and  the  evidence  further  shows  that  the  true 
number  of  that  grant  was  21903.  Furthermore,  it  is 
shown  that  21902  was  based  on  entry  No.  1984  in  the 
name  of  John  Smith,  and  that  grant  and  entry  are  in 
the  record.  So  there  can  be  no  doubt  there  was  a  mere 
clerical  error,  and  that  it  was  subject  to  correction 
by  the  other  facts  referred  to  in  the  description,  the 
concurring  facts  of  the  name  of  the  enterer,  the  number 
of  the  entry,  and  the  number  of  acres,  and  was  so  cor- 
rected. 
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Error  No.  2.  This  must  be  overruled.  It  is  true 
that  on  March  1,  1867,  George  F.  Gerding  conveyed 
the  land  in  controversy  to  William  A.  Kobbe,  and  the 
latter  on  May  11, 1877,  conveyed  it  to  Phillip  F.  Kobbe 
and  Edward  Ball,  and  that  on  May  11,  1878,  they  con- 
veyed it  to  Algernon  S.  Sullivan,  and  that  the  only 
heir  at  law  of  the  latter,  George  H.  Sullivan,  through 
whom  complainants  claim,  executed  a  deed  to  Will  D. 
Wright,  which  deed  is  a  link  in  the  chain  of  title,  and 
that  this  deed  contains,  among  other  things,  the  fol- 
lowing language : 

*'This  indenture,  made  the  28th  day  of  November, 
one  thousand  eight  hundred  and  ninety-nine,  between 
George  H.  Sullivan,  of  the  city,  county,  and  State  of 
New  York,  both  individually  and  as  assignee  of  the 
firm  of  Kobbe  &  Ball,  party  of  the  first  part,  and  Will 
D.  Wright,  of  Knoxville,  State  of  Tennessee,  party 
of  the  second  part :  Whereas,  by  an  assignment  made 
on  the  29th  day  of  March,  1878,  Phillip  F.  Kobbe  and 
Edward  Ball,  as  partners,  of  the  firm  of  Kobbe  &  Ball, 
did  assign  to  Algernon  S.  Sullivan,  of  the  city  of  New 
York,  all  their  property,  real  and  personal ;  and  where- 
as, by  deed  dated  the  11th  day  of  May,  1878,  the  said 
Phillip  P.  Kobbe  did  convey  to  Algernon  S.  Sullivan  in- 
dividually certain  lands  in  Morgan  county  and  else- 
where in  the  State  of  Tennessee ;  and  whereas,  the  said 
Algernon  S.  Sullivan  died  on  the  4th  day  of  December, 
1887,  leaving  him  surviving  his  widow,  Mary  Mildred 
Sullivan,  and  his  son,  George  H.  Sullivan,  his  sole  heirs, 
and  thereafter  on  the  29th  of  September,  1891,  said 
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(Jeorge  H.  Sullivan  was  duly  appointed  substituted  as- 
signee of  the  firm  of  Kobbe  &  Ball  in  the  place  of  said 
Algernon  S.  Sullivan,  deceased,  and  on  the  14th  day 
of  August,  1890,  the  said  widow,  Mary  Mildred  Sulli- 
van, did  by  deed  of  said  date  convey  to  George  H.  Sul- 
livan all  of  her  right,  title  and  interest  in  and  to  said 
real  estate :    Now  this  indenture  witnesseth. ' ' 

Then  follows  a  conveyance  of  the  land  covered  by 
entry  No.  1951  and  other  lands.  The  deed  is  signed: 
'^Gteorge  H.  Sullivan,  as  Assignee,  and  Individually." 

What  effect  should  be  given  to  the  recitations  con- 
cerning the  **  assignment  made  on  the  29th  day  of 
March,  1878"?  There  is  nothing  else  in  the  record  to 
show  the  extent  or  nature  of  this  assignment.  Was  it 
made  for  the  benefit  of  creditors!  Such  conclusion,  if 
reached,  must  be  based  on  the  mere  use  of  the  term  *  *  as- 
signment." Let  us  assume  this  conclusion;  then  who 
were  the  creditors?  None  are  named.  It  is  true  there 
might  be  an  assignment  for  all  creditors  without  si)eci- 
fying  their  names,  and  the  trustee  might  sell,  and  con- 
vey a  good  title.  WUUams  v.  Otey,  8  Humph.  (27  Tenn.), 
563,  568,  47  Am.  Dec,  632.  And  this  although  the  in- 
strument did  not  in  terms  vest  in  the  trustee  a  power 
of  sale,  since  that  would  be  implied.  Id.  And  in  case 
the  first  trustee  should  die,  the  new  or  substituted 
trustee  would  take  the  same  title  and  powers,  without 
an  express  vestiture.  Wooldridge  v.  Bank,  1  Sneed 
(33  Tenn.),  298;  WUUams  v.  NeU,  4  Heisk.  (51  Tenn.), 
282;  Hughes  v.  Brotufiy  4  Pick.  (88  Tenn.),  578,  13  S. 
W.,  286,  8  L.  E.  A.,  480;  Realty  Co.  v.  Andrews,  1 
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Thomp.  (128  Tenn.),  725,  731,  732,  164  S.  W.,  1175. 
Therefore  whatever  title  and  power  of  sale  Algernon 
S.  Sullivan  had  we  should  have  to  further  assume  be- 
came vested  in  George  H.  Sullivan,  and  such  title 
passed  to  his  vendee,  and  the  latter  would  not  be 
bound  to  look  to  the  application  of  the  purchase 
money.  Williams  v.  Otey,  supra.  Certainly  third 
parties  could  not  complain.  However,  we  are  of 
the  opinion  that  the  recitations  in  the  deed  are  too 
meager  to  convey  any  certain  information  as  to  a 
legal  assignment,  and  must  be  disregarded,  and  that 
it  must  be  held  that  the  deed  made  by  Kobbe  &  Ball 
to  Algernon  S.  Sullivan  on  May  11,  1878,  conveyed  the 
legal  title  to  him,  and  that  this  was  subsequently 
conveyed  to  Will  D.  Wright  by  George  H.  Sullivan,  who 
was  the  only  heir  at  law  of  Algernon  S.  Sullivan,  by 
his  aforesaid  deed  of  November  28,  1899. 

Error  No.  3.  This  is  overruled.  This  assignment 
is  based  on  the  action  of  the  chancellor  in  holding  that 
entry  No.  1839  is  the  same  land  described  in  the  exclu- 
sion clause  of  the  deed.  It  is  difficult  to  make  the  calls 
correspond,  but  the  surveyor  testifies  that  No.  1839 
is  correctly  shown  on  his  map.  Exhibit  A,  as  lying 
within  entry  2846,  for  which  complainants  sue,  and  we 
are  inclined  to  believe  the  chancellor's  conclusion  i& 
correct.  However,  it  is  unnecessary  to  decide  the  point, 
since  the  burden  is  on  the  party  claiming  adversely  ta 
the  grant  to  show  the  bounds  of  the  excluded  land, 
and  in  case  of  failure  to  make  such  showing  the  grant 
will  be  treated  as  covering  all  of  the  land  within  its 
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bounds.  This  is  the  rule  under  a  general  exclusion 
clause.  Iron  <&  Goal  Co.  v.  Schwoon,  124  Tenn.,  176, 
209,  135  S.  W.,  785.  The  rule  must  be  the  same  if  it 
be  impossible  to  apply  the  deed's  description  of  ex- 
cluded land  to  any  land  on  the  ground.  At  all  events 
it  is  not  shown  that  the  land  claimed  by  the  defendants 
lies  within  the  exclusion  clause.  It  thus  appears  that 
the  defendants  have  no  ground  on  which  to  question 
complainants'  rights  by  reason  of  the  aforesaid  exclu- 
sion clause. 

It  results  that  the  decree  of  the  chancellor  must  be 
affirmed,  with  the  costs  of  this  court  and  of  the  chan- 
cery court. 
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NASHVILLE,  DECEMBER  TERM,  1914. 


WnjjCNGHAM  V.  Potter  et  al. 
{Ndshville.    December  Term,  1914.) 

ACKNOWLEDGMENT.  Certificate  of  acknowledgment.  Sufficiency. 
A  certificate  of  acknowledgment  to  a  deed,  which  recites  that 
the  acknowledger  was  personally  known  to  the  officer,  and  that 
she  acknowledged  the  foregoing  deed  to  be  her  act  and  deed  for 
the  purposes  therein  contained,  is,  when  considered  with  the 
deed,  sufficient,  though  it  omits  the  statutory  words  "the  within 
named  bargainor." 

Oases  cited  and  approved:  Watkins  v.  Hall,  57  Tex.,  1;  Schleicher 
Y.  Gatlin,  85  Tex.,  270;  Cavender  y.  Smith,  5  Iowa,  157;  Bell 
y.  Evans,  10  Iowa,  358;  Davis  v.  Bogle,  58  Tenn.,  315. 


FROM  FENTRESS. 
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Appeal  from  the  Chancery  Court  of  Fentress  County. 

•         

—A.  H.  Roberts,  Chancellor. 

A.  B.  HoGUE  and  J.  W.  Evans,  for  appellant. 

L.  T.  Smith  and  W.  A.  Gabbett  for  appellee. 

Mb.  JusTicas  Williams  delivered  the  opinion  of  the 
Court. 

Ejectment.  The  chancellor  sustained  an  objection 
to  a  certified  copy  of  a  deed  introduced  as  a  link  in 
defendant  Potter's  chain  of  title,  on  the  ground  that 
the  certificate  of  acknowledgment  was  fatally  defective. 
This  certificate  reads : 
**  State  of  Tennessee,  Fentress  County. 

**  Personally  appeared  before  me  Simeon  Hinds, 
clerk  of  the  county  court  for  said  county,  Martha  Wil- 
lingham,  with  whom  I  am  personally  acquainted,  and 
acknowledged  the  foregoing  deed  to  be  her  act  and 
deed  for  the  purposes  therein  contained.  Given  un* 
der  my  hand  at  office  in  Jamestown  this  13th  day  of 
July,  1875. 

*  *  Simeon  Hinds,  Clerk, ' ' 

The  chancellor's  ruling  was  that  the  omission  of 
the  phrase,  descriptive  of  the  person  who  appeared  be- 
fore the  clerk,  ''the  within  named  bargainor,"  which 
is  found  in  the  statutory  form  for  acknowledgments, 
made  the  certificate  invalid. 

The  certificate  recites  that  the  acknowledger  was  per- 
sonally known  to  the  clerk,  and  we  are  of  the  opinion 
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that  by  looking  to  the  whole  instrument,  the  deed  with 
the  certijScate,  it  is  apparent  that  the  acknowledger 
was  the  bargainor  who  so  appeared  and  was  executing 
the  deed,  and  that  the  omission  referred  to  was  not  fa- 
tal. 

In  Texas  it  is  held  that  the  omission  after  the  phrase 
'^ known  to  me'*  of  the  statutory  words  '*to  be  the 
person  whose  name  is  subscribed  to  the  foregoing  in- 
strument" does  not  invalidate  the  certificate.  Wat- 
kins  V.  Hail,  57  Tex.,  1 ;  Schleicher  v.  Gatlin,  85  Tex., 
270, 20  S.  W.,  120.  And  to  the  same  effect  are  Cavender 
V.  Smith,  5  Iowa,  157 ;  Bell  v.  Evans,  10  Iowa,  353 ;  1 
Corp.  Juris.,  853,  section  195.  And  see  Davis  v.  Bogle, 
11  Heisk.  (58  Tenn.),  315. 

The  chancellor  was  therefore  in  error,  because  of 
which  his  decree  will  be  modified. 
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Knight  et  al.  v.  Cooley  et  dl. 
{Nashville.    December  Term,  1914.) 

1,  APPEAL  AND   ERROR.     Questions  reviewable.     Findings  of 
court  of  civil  appeals.    Conclusiveness. 

A  finding  of  the  chancellor  and  approved  by  the  court  of  civil 
appeals  is  conclusive  on  the  supreme  court  on  certiorari. 
(Post,  p.  22.) 

Cases  cited  and  approved:    State,  ex  rel.,  v.  Lee,  124  Tenn.,  385. 

2.  APPEAL  AND  ERROR.    Questions  reviewable.    Assignment  of 
Error.    Certiorari. 

The  supreme  court,  on  certiorari  to  review  the  action  of  the 
court  of  civil  appeals  refusing  to  pass  on  a  question  and  make 
findings  of  fact  thereon,  will  on  error  being  assigned  to  the  re- 
fusal, and  to  the  effect  that  the  record  justifies  a  finding,  look 
to  the  record  and  determine  what  the  fact  is.     {Post,  pp.  22,  23.) 


FROM  HUMPHREYS, 


Appeal  from  the  Circuit  Court  of  Humphreys  County 
to  the  Court  of  Civil  Appeals  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Hon.  J.  W.  Stout,  Chancellor. 

J.  F.  Shannon,  J.  E.  Tubb  and  Jas.  T.  Miller,  for 
appellant. 

H.  C.  Carter,  for  appellee. 
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Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  bill  of  complaint  in  this  canse  was  filed  to  have 
determined  the  order  of  liability  inter  sese  on  a  note 
executed  by  complainants  Knight  and  Gibbons  and  de- 
fendant Cooley,  all  of  whom  signed  as  if  comakers. 

Complainants  claim:  First,  that  they  signed,  a& 
sureties,  for  Cooley,  as  principal,  but  the  chancellor 
and  the  court  of  civil  appeals  concurred  in  finding  the 
fact  to  the  contrary,  which  concurrence  concludes  the 
matter  in  this  court.  State  ex  rel.  v.  Lee,  124  Tenn.^ 
386, 136  S.  W.,  997. 

A  second  insistence  of  complainants  is :  That  after 
the  note  was  executed  Cooley  assumed  to  pay  the 
same,  and  thereby  took  the  status  of  primary  obligor. 
The  court  of  civil  appeals  held  that  it  was  not  neces- 
sary for  it  to  pass  upon  that  question,  and  it  did  not 
do  so. 

A  petition  for  certiorari  being  filed  by  complainants,, 
and  error  assigned  upon  such  failure  or  refusal,  and^ 
further,  to  the  effect  that  the  record  shows  such  as- 
sumption by  Cooley,  this  court  will  look  to  the  record 
and  determine  what  the  fact  is  in  respect  to  the  matter 
thus  pretermitted  by  the  court  of  civil  appeals.  We 
find  and  hold  that  Cooley  did  not  assume  the  payment 
of  the  note  so  as  to  become  primarily  liable  or  to  ren- 
der complainants  secondarily  liable. 

There  appears  to  be  some  uncertainty  on  the  part 
of  the  bar  as  to  the  remedy  and  practice  in  such  cases. 
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Either  the  losing  or  the  winning  party  in  the  court 
of  civil  appeals  may,  by  means  of  his  petition  for  cer- 
tiorari and  accordant  assignment  of  errors,  have  re- 
viewed in  this  court  any  question  of  law  or  fact  which 
that  court  may  not  have  passed  upon. 

The  petition  for  certiorari  is  granted  complainants, 
and  the  decree  of  the  court  of  civil  appeals  modified 
so  as  to  pass  upon  the  above  question,  in  favor  of 
defendant  Cooley,  however. 
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Pbbvby  V.  Buchanan  et  ux. 
{NashvUle.    December  Term,  1914.) 

1.  APPEAL  AND   ERROR.     Review.     Facts.     Decision  of  Inter- 
mediate court. 

The  concurrence  of  the  chancellor  and  the  court  of  ciyil  appeals 
as  to  a  question  of  fact  does  not  bind  the  supreme  court,  where 
the  court  of  civil  appeals  took  an  erroneous  view  of  the  burden 
of  proof.     (Post,  pp.  28,  29.) 

Case  cited  and  approved:     State,  ex  rel.,  v.  Lee,  124  Tenn.,  385. 

2.  ALTERATION  OF  INSTRUiSiENTS.     Notes.     Burden  of  proof. 
In  an  action  on  a  note,  where  the  defendants  interposed  a  special 

plea  of  non  est  factum  on  the  ground  of  alteration,  the  burden  of 
proof  is  on  the  defendants  if  the  alteration  does  not  show  as 
such  on  the  face  of  the  paper.     {Post,  pp.  29,  30.) 

Laws  cited  and  construed:     Laws  1899,  ch.  94. 

Cases  cited  and  approved:  Garter  v.  Turner,  37  Tenn.,  179; 
Harding  v.  Heirs  and  Creditors  of  Waters,  74  Tenn.,  324;  Fams- 
worth  V.  Sharp,  36  Tenn.,  65;  Holland  v.  Locke,  2  Shan.  Tenn. 
Cas.,  28;  Organ  v.  Allison,  68  Tenn.,  459. 

3.  ALTERATION  OF  INSTRUiViENTS.     Notes.    Burden  of  proof. 
Where  a  printed  clause  in  a  note  stating  that  interest  was  payable 

at  eight  per  cent  had  been  stricken  out  and  provisions  calling 
for  a  similar  rate  had  been  inserted,  one  by  interlineation  and 
the  other  at  the  end  of  a  clause  binding  the  separate  estate  of 
the  wife,  the  appearance  of  the  note  is  so  suspicious  that  the 
burden  is  on  the  one  relying  thereon  to  show  that  it  had  not 
been  materially  altered  after  execution.     (Post,  pp.  29,  30.) 

4.  ALTERATION  OF  INSTRUMENTS.     Notes.     Burden  of  proof. 
Statute. 

Negotiable  Instruments  Law  (Laws  1899,  ch.  94),  sec.  124,  pro- 
viding that  where  a  negotiable  instrument  is  materially  altered 
without  the  consent  of  all  parties  liable  it  is  avoided  except  as 
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against  a  party  assenting  to  the  alteration  and  subsequent  in- 
doners,  but  that  a  holder  in  due  course  not  a  party  to  the 
alteration  may  enforce  payment  according  to  its  original  terms, 
and  section  125,  specifjring  what  are  material  alterations,  includ- 
ing a  change  in  the  interest  rate,  do  not  change  the  rule 
that  where  the  appearance  of  a  note  is  suspicious  the  burden 
is  upon  those  relying  thereon  to  show  that  it  has  not  been 
altered  after  execution.     {Post,  pp.  30,  31.) 

Oases  cited  and  approved:  Stephens  y.  Davis,  86  Tenn.,  271; 
MosB  ▼.  Maddux,  108  Tenn.,  405;  McDaniel  t.  Whitsett,  96 
Tenn.,  10;  McVey  y.  Ely,  73  Tenn.,  438;  Taylor  y.  Taylor  and 
Bloodworth,  80  Tenn.,  714;  Deering  Hary ester  Co.  y.  White, 
110  Tenn.,  132. 

6.  ALTERATION  OF  INSTRUMENTS.  Notes.  Effect 
Notwithstanding  the  adoption  of  Negotiable  Instruments  Law, 
sec.  124,  proyiding  that  an  instrument  which  has  been  materially 
altered  but  is  in  the  hands  of  a  holder  in  due  course  may  be 
enforced  by  him  according  to  its  original  terms,  a  note  which 
has  been  materially  altered  so  as  to  require  payment  of  interest 
is  yoid  in  the  hands  of  the  original  payee,  and  no  action  can 
be  maintained  thereon.     (Post,  pp.  30,  31.) 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County  to  the  Conrt  of  Civil  Appeals  and  by  certiorari 
to  the  Court  of  Civil  Appeals  from  the  Supreme  Court. 
—John  AliLISon,  Chancellor. 

C.  N.  Bbtan,  for  appellant. 

E.  L.  E^ennbdy,  for  appellee. 
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Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  suit  was  brought  upon  a  note  of  $318.60,  signed 
by  defendants,  of  which  the  following  is  a  literal  copy : 

Birmingham,  Ala.,  10/22/1908.  $318.60. 

On  the  1st  day  of  September  1909,  without  grace, 
for  value  received,  we  promise  to  pay  to  the  order  of 

Hinds  Peevey three  hundred  eighteen  and  60/100 

dollars  unth  interest  8%  in  United  States  gold  coin 

of  present  standard  weight  and  fineness,  at  the  Peo- 
ple's Savings  Bank  and  Trust  Co.,  Birmingham,  Ala., 
at  8%  interest  from  dato.  [And  I  Sallie  G.  Buchanan, 
wife  of  R.  G.  Buchanan,  do  hereby  expressly  bind  my 
separate  estate  for  the  payment  of  this  note]  and  in- 
terest 8%. 

The  makers  and  endorsers  of  this  note  hereby  ex- 
pressly waive  all  right  to  claim  exemption  allowed  by 
the  constitution  and  laws  of  this  or  any  other  State 
and  agree  to  pay  cost  of  collecting  this  note,  including 
reasonable  attorney's  fees,  for  all  services  rendered 
in  any  way,  in  any  suit  against  any  maker  or  endorser, 
or  in  collecting  or  attempting  to  collect,  or  in  securing 
or  attempting  to  secure,  this  debt,  if  this  note  is  not 
paid  at  maturity.  Notice  and  protest,  on  the  nonpay- 
ment of  this  note  is  hereby  expressly  waived  by  each 
maker  and  endorser. 

R.  G.  Buchanan. 

Sallie  G.  Buchanan. 
The  note  consisted  of  a  printed  form  filled  in.    The 
words  and  figures  which  we  have  italicized  were  in- 
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terlined  with  ink  in  the  original  note.  Those  through 
which  a  line  is  run  were  a  part  of  the  original  printed 
note,  and  were  so  erased  before  signing.  Those  with- 
iD  brackets  were  written  in  a  blank  space  left  for  fill- 
ing in.  Those  after  the  brackets,  ''and  interest  8%," 
are  words  and  figures  which  defendants  claim  were 
added  after  signing  along  with  the  words  and  figures 
interlined,  *'with  interest  8%.^'  The  brackets  are  not 
in  the  original  note. 

The  defendants  filed  a  special  plea  of  non  est  factum, 
averring  that  the  words  and  figures,  ''with  interest 
8%,''  also  the  words  and  figures,  "and  interest  8%,^' 
were  interlined  after  the  delivery  of  the  note,  and  with- 
out their  knowledge  or  consent.  The  depositions  of 
defendants  were  read  fully  sustaining  the  plea.  The 
complainant  filed  his  deposition  in  which  he  denied  the 
alteration,  and  stated  that  the  note  as  it  now  appears 
was  delivered  to  him  by  the  defendants.  The  defend- 
ants stated  one  fact  which  is  not  denied  by  complain- 
ant. That  is  to  say,  that  when  they  executed  the  note 
in  question  they  owed  to  complainant  $295,  as  a  balance 
on  a  prior  note;  that  complainant  offered  by  letter 
to  carry  this  balance  for  another  year  if  defendants 
would  agree  to  include  interest  at  eight  per  cent,  in  the 
face  of  the  note,  and  make  it  a  part  of  the  principal; 
that  this  was  agreed  to,  and  the  note  was  accordinlgy 
drawn  for  $318.60,  which  included  $23.60,  the  interest 
at  eight  per  cent,  for  one  year.  The  testimony  of  both 
parties  is  to  the  purport  that  the  erasure  and  all  inter- 
lineations were  in  the  note  at  its  execution,  except  the 


28  TENNESSEE  REPORTS,     [131  Tenn. 

Peevey  v.  Buchanan. 

words  and  figures  *'with  interest  8%/'  and  the  words 
and  figures,  "and  interest  8%.'*  With  the  matter  just 
quoted,  the  note  is  made  to  bear  eight  per  cent.  from, 
date,  in  addition  to  the  interest  at  eight  per  cent, 
counted  up  and  already  included  in  the  principal  sum,, 
thus  apparently  causing  the  defendants  to  contract  to 
pay  sixteen  per  cent,  per  annum  on  the  loan.  When 
complainant  forwarded  this  note  from  Birmingham, 
Ala.,  to  Nashville,  Tenn.,  for  collection,  he  sent  with 
it  a  draft  for  $343.08,  covering  the  face  of  the  note, 
$318.60,  and  interest  at  eight  per  cent,  for  the  year. 
As  soon  as  the  note  and  draft  were  presented  to  de- 
fendants, they  declined  to  pay,  declaring  that  an  alter- 
ation had  been  made  after  signing  by  the  addition  of 
the  interest  clauses  above  mentioned. 

The  chancellor  decreed  in  favor  of  complainant,  and 
on  appeal  to  the  court  of  civil  appeals  that  court  af- 
firmed his  decree  except  as  to  the  defendant  Mrs. 
Buchanan,  dismissing  as  to  her  on  the  ground  of  cov- 
erture, but  without  prejudice  to  complainant's  right 
to  institute  a  new  proceeding  addressed  alone  to  sub- 
jecting her  separate  estate. 

The  petition  for  the  writ  of  certiorari  to  bring  the 
case  to  this  court  was  filed  only  by  defendant  R.  Q. 
Buchanan.  So  the  case  is  not  before  us  as  to  Mrs. 
Buchanan. 

There  was  a  concurrence  between  the  chancellor  and 
the  court  of  civil  appeals  on  the  question  of  fact  as  to 
the  alleged  alteration,  and  the  rule  is  that  a  concur- 
rence on  a  question  of  fact  binds  this  court.    State  ex 
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rel.  V.  Lee,  124  Tenn.,  386,  126  S.  W.,  997.  But  this 
rule  does  not  apply  where  the  opinion  of  the  court  of 
civil  appeals  discloses  that  that  court  in  its  considera- 
tion of  the  facts  took  an  erroneous  view  of  the  burden 
of  proof. 

Such  is  the  present  case,  the  court  of  civil  appeals 
having  held  that  the  burden  of  proof  was  on  the  de- 
fendants to  show  that  the  alteration  was  not  made  be- 
fore the  execution  of  the  note.  Such,  indeed,  is  the 
rule  where  the  plea  of  non  est  factum  is  special  (Car- 
ter V.  Turner,  5  Sneed  [37  Tenn.],  179;  Harding  v. 
Heirs  and  Creditors  of  Waters,  6  Lea  [74  Tenn.],  324), 
and  the  alteration  does  not  show  as  such  on  the  face  of 
the  paper.  The  plea  in  the  case  before  us  is  special,  it 
is  true,  and  the  rule  just  stated  would  apply  but  for 
the  fact  that  the  paper  presents  a  suspicious  appear- 
ance on  its  face,  in  the  following  particulars :  A  printed 
clause  providing  for  interest  from  date  at  eight  per 
cent,  was  erased,  while  the  same  thing  in  different 
words  was  written  in  the  face  of  the  note  at  two  other 
places,  one  the  interlineation  **with  interest  8%,'^  and 
the  words  and  figures,  and  interest  8%,''  at  the  end 
of  the  provision  binding  the  separate  estate  of  the 
wife.  When  a  note  sued  on  presents  a  suspicious  ap- 
pearance, the  rule  is  that  the  burden  rests  on  the  party 
offering  the  paper  to  account  for  its  condition  in  a 
manner  consonant  with  good  faith  on  his  part.  Farns- 
worth  V.  Sharp,  4  Sneed  (36  Tenn.),  55;  Holland  v. 
Locke,  2  Shan.  Tenn.  Cas.,  28;  Organ  v.  Allison,  9 
Baxt.  (68  Tenn.),  469,  465;  Dan.  Neg.  Inst.  (7th  Ed.), 
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section  1417.  In  Joyce  on  Defenses  to  Commercial 
Paper,  the  rule  is  thus  correctly  stated : 

^*  Where  it  is  apparent  on  the  face  of  an  instrument 
that  it  has  been  altered,  a  prima  facie  presumption 
arises  that  the  alteration  was  made  after  the  instru- 
ment was  executed,  and  the  burden  is  held  to  be  on 
the  holder  to  show  the  contrary.  If,  however,  the 
alteration  is  not  apparent  upon  the  face  of  the  instru- 
ment, the  burden  then  rests  on  the  one  who  sets  up 
such  alteration  as  a  defense. ''    Id.  section  136. 

The  learned  court  of  civil  appeals  was  of  the  opin- 
ion that  this  rule  was  changed  by  our  Negotiable  In- 
struments Law  (Laws  1899,  ch.  94).  We  cannot  con- 
cur in  this  view.  There  is  nothing  in  that  law  on  the 
subject  except  what  appears  in  sections  124  and  125. 
The  latter  specifies  what  are  material  alterations,  and 
among  them  a  change  in  the  interest  rate.  The  former 
reads : 

*  *  Where  a  negotiable  instrument  is  materially  altered 
without  the  assent  of  all  parties  liable  thereon,  it  is 
avoided,  except  as  against  a  party  who  has  himself 
made,  authorized  or  assented  to  the  alteration,  and 
subsequent  indorsers. 

**But  where  an  instrument  has  been  materially  al- 
tered and  is  in  the  hands  of  a  holder  in  due  course,  not 
a  party  to  the  alteration,  he  may  enforce  payment 
thereof,  according  to  its  original  term.'^ 

It  was  formerly  held  that  material  alterations  with- 
out the  consent  of  the  parties  to  be  bound  thereby  made 
the  instrument  void  as  to  them,  even  in  the  hands  of 
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an  innocent  holder.  Stephens  v.  Davis,  85  Tenn.,  271, 
2  S.  W.,  382;  2  Dan.  Neg.  Inst.  (7th  Ed.),  section  1413; 
Joyce,  Defenses  to  Commercial  Paper,  section  135.  But 
it  is  seen  that  nnder  the  Negotiable  Inst.  Law,  supra, 
the  rule  has  been  so  changed  as  to  permit  innocent  hold- 
ers to  enforce  payment  of  the  note  according  to  its 
original  tenor.  It  is  perhaps  needless  to  add  that  as 
to  all  other  persons  the  rule  still  is  that  the  instrument 
as  the  result  of  the  fraudulent  alteration  is  simply  void, 
and  of  course  cannot  support  an  action.  Moss  v.  Mad- 
dux, 108  Tenn.,  405,  67  S.  W.,  855;  McDaniel  v.  Whit- 
sett,  96  Tenn.,  10,  33  S.  W.,  567 ;  McVey  v.  Ely,  5  Lea 
(73  Tenn.),  438;  Taylor  v.  Taylor  and  Bloodworth, 
12  Lea  (80  Tenn.),  714;  Leering  Harvester  Co,  v. 
White,  110  Tenn.,  132,  72  S.  W.,  962.  In  the  case  we 
have  in  hand  it  appears  that  the  complainant  is  one 
of  the  original  parties  to  the  paper,  the  payee,  and  it 
must  necessarily  be  held  that  the  instrument  is  void 
in  his  hands,  if  there  was  an  alteration  in  the  legal 
sense;  that  is,  a  fraudulent  material  change  in  the 
terms  of  the  note.  We  are  of  the  opinion  that  the 
complainant  has  failed  to  sustain  the  burden  of  proof 
imposed  upon  him  by  law,  and  has  not  therefore  re- 
moved the  presumption  against  the  note.  We  must 
therefore  hold  that  there  was  a  fraudulent  alteration 
of  the  note,  and  that  it  was  thereby  rendered  void. 

It  results  that  the  judgment  of  the  court  of  civil 
appeals  as  to  petitioner  R.  G.  Buchanan  must  be  re- 
versed, and  the  bill  dismissed,  with  all  of  the  costs  of 
the  cause. 
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HicEMiLN  V.  Booth. 
{Nashville.    December  Term,  1914.) 

FIXTURES.  Nature  of  "fixture."  Telephone  Instrument. 
A  telephone  Instrument  installed  in  a  house  in  the  ordinary 
manner  is  not  a  '^fixture,"  and  does  not  pass  with  the  conyey- 
ance  of  the  land,  under  the  rule  that  only  those  chattels  are 
''fixtures"  which  are  so  attached  to  the  freehold  that  from 
the  intention  of  the  parties  and  the  uses  to  which  the  chattels 
are  put  the  annexation  is  presumed  to  be  permanent  or  a  re- 
moval would  cause  serious  injury  to  the  freehold. 

Cases  cited  and  approved:  Johnson  v.  Patterson,  81  Tenn.,  626; 
De  Graflenreid  v.  Scruggs,  23  Tenn.,  451;  Union  Bank  v.  Wolfe, 
114  Tenn.,  255;  Cannon  v.  Hare,  1  Tenn.  Ch.,  23. 


FROM   GILES. 


Appeal  from  the  Circuit  Court  of  Giles  County  to  the 
Court  of  Civil  Appeals  and  by  certiorari  to  the  Court 
of  Civil  Appeals  from  the  Supreme  Court. — ^W.  B.  Tub- 
NEB.,  Judge. 

Cboweuli  &  McLatjbinb,  for  appellant. 

E.  E.  EsucK,  for  appellee. 

Mb.  Justice  Gbeen  delivered  the  opinion  of  the 
-Court. 

This  suit  was  brought  by  E.  H.  Booth,  the  plaintiff 
below,  against  H.  C.  Hickman,  the  defendant  below,  to 
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replevin  a  telephone  instrument  and  certain  wires  con- 
nected therewith.  There  was  a  judgment  in  favor 
of  Booth  for  the  instrument  and  wires,  from  which 
Hickman  appealed.  This  judgment  was  affirmed  by 
the  court  of  civil  appeals. 

The  record  shows  that  Booth  sold  his  farm  to  Hick- 
man, and  that  there  was  in  the  residence  a  telephone 
which  was  connected  with  an  exchange  at  a  nearby 
point.  The  telephone  instrument  and  the  wire  seemed 
to  have  been  the  property  of  Booth. 

The  proof  offered  on  behalf  of  the  plaintiff  below 
is  that  there  was  a  parol  reservation  of  this  tele- 
phone outfit  by  the  vendor  at  the  time  of  the  sale. 
Booth  so  testifies,  and  his  testimony  is  corroborated, 
and  the  finding  of  the  circuit  judge  to  this  effect  is 
really  decisive  of  the  controversy  in  this  court. 

However,  counsel  have  argued  the  case  in  their  briefs 
rather  as  though  there  had  been  no  reservation,  and 
have  submitted  to  the  court  the  question  as  to  whether 
a  telephone  instrument  installed  in  a  house  in  the  ordi- 
nary manner  is  a  fixture  so  attached  as  to  pass  with  a 
deed  to  the  land. 

We  do  not  think  a  telephone  instrument  is  such  a 
fixture.  It  is  in  no  sense  a  permanent  improvement. 
Telephones  are  put  in  and  taken  out  at  the  pleasure 
of  the  occupant  of  the  premises,  and  ordinarily  the 
instruments  are  rented  and  the  title  to  such  instru- 
ments is  distinct  from  the  title  to  the  freehold.  Tele- 
phones are  not  placed  in  houses  primarily  for  the  im- 
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provement  of  the  property,  but  for  the  convenience  of 
the  occupants. 

In  Tennessee  only  those  chattels  are  fixtures  which 
are  so  attached  to  the  freehold  that,  from  the  intention 
of  the  parties  and  the  uses  to  which  they  are  put,  they 
are  presumed  to  be  permanently  annexed,  or  a  re- 
moval thereof  would  cause  serious  injury  to  the  free- 
hold. Johnson  v.  Patterson,  13  Lea,  626;  De  Graff  en- 
reid  v,  Scruggs,  4  Humph.,  451,  40  Am.  Dec,  658; 
Union  Bank  y.  Wolfe,  114  Tenn.,  255,  86  S.  W.,  310, 
108  Am.  St.  Eep.,  903,  4  Ann.  Cas.,  1070.  The  usual 
test  is  said  to  be  the  intention  with  which  a  chattel  is 
connected  with  realty.  If  it  is  intended  to  be  removable 
at  the  pleasure  of  the  owner,  it  is  not  a  fixture.  John- 
son V.  Patterson,  13  Lea,  626 ;  Cannon  v.  Hare,  1  Tenn, 
Ch.,  23. 

We  are  of  opinion  that  a  telephone  instrument,  with 
the  wire,  attached  to  a  house  in  any  of  the  customary 
methods,  is  not  a  fixture  that  passes  with  a  conveyance 
of  the  land. 

The  petition  for  writ  of  certiorari  is  denied. 
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Town  of  Gainesboro  v.  Gore.* 
{Nashville.    December  Term,  1914.) 

MUNICIPAL  CORPORATIONS.  Governmental  duties.  Regulation 
of  streets. 
A  town  is  not  liable  for  the  death  of  a  mare,  resulting  from  its 
attempts  to  get  away  from  a  horse  that  was  loose  on  the  streets, 
since  the  duty  to  regulate  the  streets  and  to  prevent  animals 
from  running  loose  thereon  is  a  governmental  duty,  and  not 
a  corporate  duty,  as  is  the  duty  to  keep  the  streets  in  a  safe 
condition. 

Gases  cited  and  approved:  Addington  v.  Littleton,  50  Colo., 
623;  Van  Cleef  v.  Chicago,  240  111.,  318;  Levy  v.  New  York, 
1  Sandf.  (N.  T.),  465;  Rivers  v.  Augusta,  65  Ga.,  376;  Chatta- 
nooga V.  Reid,  103  Tenn.,  616. 


FROM  JACKSON. 


Appeal  from  the  Circuit  Court  of  Jackson  County 
to  the  Court  of  Civil  Appeals  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
C.  E.  Snodgrass,  Judge. 

W.  W.  Draper  and  G.  G.  Haile,  for  plaintiff. 

M.  G.  Butlbr,  p.  J.  Anderson  and  Jno.  J.  Qt>RE,  for 
defendant. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 


^As  to  the  liability  of  a  municipality  for  permitting  animals  to 
run  at  large  in  streets,  see  notes  in  23  L.  R.  A.  (N.  S.)>  642  and  42 
L.  R.  A.  (N.  S.),  862.  And  upon  the  liability  of  a  municipality  for 
permitting  animals  in  streets,  see  note  in  27  L.  R.  A.,  728. 
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This  suit  was  brought  by  plaintiff  below  against  the 
town  of  Gainesboro  to  recover  damages  for  the  death 
of  a  mare.  There  was  a  judgment  for  $200  in  favor 
of  plaintiff  in  the  circuit  court,  but  the  court  of  civil 
appeals  reversed  this  judgment,  sustained  the  motion 
for  peremptory  instructions  in  favor  of  the  town,  and 
dismissed  the  suit.  The  case  is  before  us  on  petition 
for  certiorari,  which  has  been  granted. 

The  mare  was  hitched  to  a  post  standing  on  a  lot 
near  a  street  in  the  said  town.  The  top  of  this  post 
was  sharp,  and  while  the  mare  was  so  hitched  it  is 
averred  and  proven  that  she  was  teased  and  harassed 
by  a  horse  that  was  loose  on  the  streets.  She  reared 
up  and  came  down  on  the  pointed  post,  infficting  a 
wound  on  herself  from  which  she  died. 

The  negligence  charged  against  the  town  of  Gaines- 
boro  is  that  it  wrongfully  permitted  stock  to  run  at 
large  on  its  streets,  knowing  the  danger  to  be  appre- 
hended from  such  stock. 

Upon  these  facts,  the  court  of  civil  appeals  held  that 
there  was  no  liability  on  the  part  of  the  town  of  Gaines- 
boro,  and  we  think  the  judgment  of  that  court  was  cor- 
rect. 

The  making  or  enforcing  of  ordinances  or  other  pro- 
visions, regulating  the  use  of  streets,  involves  govern- 
mental, and  not  corporate,  functions.  There  is  no  lia- 
bility on  the  part  of  the  municipality  for  an  omission  of 
duty  in  this  respect,  unless  such  liability  be  imposed 
by  statute. 
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To  construct  and  maintain  its  streets  in  a  safe  condi- 
tion is  a  corporate  duty,  and  a  city  or  town  is  answer- 
able for  a  breach  of  that  duty.  The  manner  in  which 
the  streets  should  be  used,  however,  calls  for  the  exer- 
cise of  municipal  discretion,  a  governmental  power, 
and  a  municipality  cannot  be  called  to  account  respect- 
ing its  employment  of  such  a  power.  Addington  v. 
Littleton,  50  Colo.,  623,  115  Pac,  8%,  34  L.  B.  A.  (N. 
S.),  1012,  Ann.  Gas.,  1912C,  753,  and  note;  Van  Cleef 
V.  Chicago,  240  111.,  318,  88  N,  E.,  815,  23  L.  E.  A.  (N. 
S.),  636,  and  note,  130  Am.  St.  Eep.,  275;  Levy  v.  New 
York,  1  Sandf.  (N.  Y.),  465;  Rivers  v.  Augusta,  65  Ga., 
376,  38  Am.  Eep.,  787.  See,  also,  Chattanooga  v.  Reid, 
108  Tenn.,  616,  53  S.  W.,  937 ;  1  E.  C.  L.,  1150. 

Other  questions  made  in  the  case  are  disposed  of  in 
the  opinion  of  the  court  of  civil  appeals.  Let  the 
judgment  of  that  court  be  affirmed. 
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York  &  Robinson  v.  Byars  et  al, 
{NashvUle.    December  Term,  1914.) 

1.  EXECUTION.     Limitation  of  actions.    Setting  aside  sale. 
Where,  though   land   worth  more  than   |1,000   was   sold   under 

execution  without  setting  apart  the  homestead  as  required  by 
law,  the  execution  debtor  lived  for  thirteen  years  thereafter, 
and  brought  no  suit  to  avoid  the  sale  for  this  Irregularity,  the 
irregularity  was  not  available  to  his  heirs  in  ejectment  by  a 
party  claiming  under  the  sale,  and  a  cross-action  to  set  aside 
the  sale  was  barred  by  Shannon's  Code,  sec.  4473,  providing  that 
actions  not  expressly  provided  for  shall  be  brought  within  ten 
years.     {Post,  pp.  40,  41.) 

Code  cited  and  construed:     Sec.  4473  (S.). 

Case  cited  and  approved:    Delk  v.  Yelton,  103  Tenn.,  476. 

2.  EXECUTION.     Sheriffs  deed  as  prima  facie  evidence  of  facts 
recited. 

Under  Acts  1901,  ch.  145,  sees.  1,  2,  providing  that  deeds  by  a 
sheriff  to  land  sold  by  a  former  sheriff  shall  be  prima  fccie 
evidence  of  the  truth  of  all  statements  and  recitals  contained 
therein,  such  a  sherifiTs  deed,  reciting  that  such  notice  was 
given,  was  prima  facie  evidence  that  notice  was  given  under 
Shannon's  Code,  sec.  4770,  providing,  relative  to  execution  sales, 
that  If  the  defendant  is  in  actual  possession  and  occupation, 
the  officer  having  the  execution  shall,  at  lease  twenty  days 
before  the  sale,  serve  notice  of  the  levy  of  the  execution  and 
the  time  and  place  of  sale.     {Post,  pp.  41-43.) 

Code  cited  and  construed:     Sec.  4770  (S.). 

Acts  cited  and  construed:    Acts  1901,  ch.  145;  Acts  1907,  ch.  334. 

Cases  cited  and  approved:  Camp  v.  Riddle,  128  Tenn.,  294;  Hill 
V.  Moore,  121  Tenn.,  182;  Farquhar  v.  Toney,  24  Tenn.,  602. 
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8.  EXECUTION.  Sale.  Selling  different  parcels  In  one  body. 
Where  an  execution  debtor  owned  three  small  tracts  of  land 
acquired  from  different  persons  by  difterent  deeds  which  were 
separately  fenced  and  separated  from  each  other  by  roads, 
and  each  of  which  had  upon  it  a  dwelling  house  and  other 
buildings,  and  was  occupied  by  a  different  person,  the  sale  of 
the  three  tracts  in  one  body  under  an  execution  was  void. 
(Post,  pp.  43-46.) 

Cases  cited  and  approved:  Winters  &  Cross  v.  Burford,  46  Tenn., 
328;  Mays  v.  Wherry,  61  Tenn.,  133;  Cook,  Settle  &  Co.  v. 
Walters,  70  Tenn.,  116;  Ballard  v.  Scruggs,  90  Tenn.,  585. 

Cases  cited  and  distinguished:  Stephens  v.  Taylor,  74  Tenn., 
307;  Prigmore  v.  Shelton,  77  Tenn.,  563;  Brien  v.  Robinson, 
102  Tenn.,  157. 


FROM  WARREN. 


Appeal  from  the  Chancery  Court  of  Warren  County. 
— T.  M.  MoCoNNELL,  Chancellor. 

Smabtt  &  Turner,  for  appellants. 

Jno.  L.  Willis,  for  appellees. 

Mr,  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  was  an  ejectment  bill  filed  to  recover  what  is 
alleged  to  be  110  acres  of  land.  The  complainants' 
claim  of  title  is  based  on  two  judgments  against  D.  W. 
Byars,  an  ancestor  of  the  defendants,  executions  issued 
thereon,  condemnation  proceedings  in  the  circuit  court 
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of  Warren  county,  orders  of  sale  issued  thereunder, 
returns  of  the  sheriff  showing  sale,  and  a  sheriff's  deed. 

Three  defenses  were  interposed  by  answer  and  by 
cross-bill,  and  it  was  sought  by  the  cross-bill  to  set 
aside  the  sale  because  of  matters  based  on  the  first 
defense,  which  we  shall  now  state. 

1.  It  is  insisted  that  the  land  when  levied  on  and 
sold  was  worth  more  than  $1,000,  and  that,  inasmuch 
as  the  sheriff  did  not  set  apart  the  homestead,  as  the 
law  requires,  the  sale  was  voidable  on  the  principle 
laid  down  in  the  case  of  Delk  v.  Yelton,  103  Tenn., 
476,  53  S.  W.,  729.  To  this  it  was  replied  by  the  com- 
plainants that  the  land  was  worth  not  exceeding  $1,000, 
and  if  this  was  not  true  the  cross-complainants  have 
delayed  their  action  too  long,  and  are  barred  both  by 
laches,  and  by  the  ten-year  statute  of  limitations  (Shan- 
non's Code,  sec.  4473).  It  is  doubtful,  under  the  evi- 
dence, whether  the  land  was  worth  any  more  than 
$1,000  at  the  time  it  was  levied  on  and  sold;  but  we 
shall  assume  that  it  was  worth  more  than  that  sum. 
It  appears  from  the  record  that  D.  W.  Byars  lived 
about  thirteen  years  after  the  sale,  and  died  without 
bringing  any  suit  to  avoid  the  sale  for  the  irregularity 
mentioned.  We  are  of  the  opinion  that  he  delayed 
too  long,  and  that  his  heirs  could  not  remedy  his  laches. 
A  delay  of  more  than  ten  years  would  result  in  a  bar 
of  the  judgment  on  which  the  levy  was  based,  and  it 
would  be  inequitable  to  permit  the  defendant  in  an 
execution  to  lie  by  for  so  long  a  time,  and  then  to 
avoid  a  sale  which  was,  so  far  as  the  result  depends 
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on  this  mistake  of  the  sheriff,  only  voidable,  and  not 
void.  Moreover,  we  are  of  the  opinion  that  the  cross- 
action  to  set  aside  the  sale  for  this  omission  is  barred 
by  the  statute  of  limitations  pleaded,  which  declares 
that  all  cases  not  expressly  provided  for  shall  be  barred 
within  ten  years  after  the  cause  of  action  accrues. 

2.  It  is  insisted  that  the  twenty  days'  personal  writ- 
ten notice  required  by  Shannon's  Code,  sec.  4770,  was 
not  given,  and  for  this  reason  the  sale  was  void.  That 
section  reads  as  follows : 

* '  If  the  defendant  is  in  actual  possession  and  occupa- 
tion of  the  land  levied  on,  the  officer  having  the  exe- 
cution shall,  at  least  twenty  days  previous  to  such  sale, 
serve  the  defendant  with  written  notice,  stating  that 
the  execution  is  levied  on  said  land,  and  mentioning 
the  time  and  place  of  sale ;  and  sales  made  without  the 
notice  required  in  this  section  are  void." 

D.  W.  Byars  was  living  on  the  land  in  question,  or 
at  least  on  a  part  of  it,  and  was  entitled  to  the  notice 
provided  by  the  section  which  we  have  just  reproduced. 
The  return  on  the  order  of  sale  does  not  show  that 
notice  was  given.  The  evidence  of  the  sheriff  who  made 
the  sale  was  taken,  and  he  testified  that  he  had  no  in- 
dependent memory  of  the  matter,  but  that  his  custom 
was  to  give  the  notice  required,  and  that  he  feels 
sure  he  must  have  done  so  in  the  present  instance. 
The  testimony  of  Mr.  W.  V.  Whitson  was  also  taken. 
He  says  that  he  wrote  the  sheriff's  deed  reciting  no- 
tice, and,  while  he  cannot  recall  the  fact  of  having  seen 
any  notice,  yet  he  remembers  that  he  investigated  the 
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matter  carefully  at  the  time,  and  thinks  there  must 
have  been  a  notice. 

There  is  no  other  evidence  on  the  point  except  that 
the  sheriff's  deed  recites  that  the  required  notice  was 
given.  The  sheriff's  deed,  however,  was  not  that  of 
the  oflScer  who  made  the  sale,  but  the  deed  of  a  succes- 
sor in  oflSce.  Here  the  Acts  of  1901,  ch.  145,  is  applica- 
ble.   The  first  section  of  this  act  reads : 

' '  That  section  3058  of  the  Code  of  Tennessee  of  1858, 
be  and  hereby  is  amended  so  as  to  read  as  follows: 
That  any  sheriff,  coroner  or  tax  collector  in  office  may 
execute  deeds  for  lands  sold  by  a  former  sheriff,  coro- 
ner or  tax  collector,  which  deeds  shall  be  valid  as  if 
executed  by  such  former  officer ;  and  such  deed  shall  be 
prima  facie  evidence  of  the  truth  of  all  the  statements 
and  recitals  contained  in  said  deed." 

The  second  section  reads: 

**That  all  such  deeds  heretofore  executed  by  any 
successor  of  such  sheriff,  coroner,  or  tax  collector, 
shall  be  as  valid  as  if  executed  by  such  former  officer, 
and  shall  be  prima  facie  evidence  of  the  truth  of  all  the 
statements  and  recitals  contained  in  such  deeds;  pro- 
vided, that  this  act  shall  not  apply  to  pending  litiga- 
tion." 

Laying  out  of  view  altogether  the  testimony  of  the 
former  sheriff,  and  of  Mr.  Whitson,  as  being  unneces- 
sary for  the  determination  of  the  case,  we  are  of  the 
opinion  that  this  act  makes  the  recitals  in  the  sheriff's 
deed  concerning  the  giving  of  notice  prima  facie  evi- 
dence that  notice  was  given,  as  required  by  law.    An 
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act  containing  similar  provisions  (chapter  334,  Acts 
of  1907)  has  been  heretofore  recognized  and  applied 
in  the  same  way.  Camp  v.  Riddle,  128  Tenn.,  294, 160 
S.  W.,  844;  Hill  V.  Moore,  121  Tenn.,  182,  113  S.  W., 
788. 

There  being  no  other  evidence,  we  must  hold  that 
the  notice  was  given. 

In  view  of  the  fact,  however,  that  it  appears  there 
were  three  tracts  instead  of  one,  and  D.  W.  Byars  was 
living  on  what  is  known  as  the  Miller  tract,  the  com- 
plainant concedes  that  the  twenty  days'  personal  no- 
tice could  apply  only  to  that,  and  insists  that  it  would 
be,  at  all  events,  good  as  to  that  particular  tract.  Far- 
quhar  v.  Toney,  5  Humph.  (24  Tenn.),  502.  The  case 
cited  in  principle  appears  to  sustain  the  point  made. 
However,  in  view  of  the  third  contention  of  the  defend- 
ants now  to  be  stated,  it  seems  this  point  is  immaterial. 

3.  It  is  insisted  by  the  defendants  that  there  were 
three  tracts,  and  that,  inasmuch  as  the  sale  of  the  three 
tracts  was  made  at  one  time  as  one  body  of  land,  it 
was  void,  as  being  a  fraud  on  the  equity  of  redemption 
of  the  debtor. 

The  facts  upon  this  branch  of  the  case  are  as  follows : 
D.  W.  Byars  owned  three  small  tracts  of  land;  one 
known  as  the  Miller  tract;  another  as  the  Nichols  tract; 
and  the  third  as  the  Hill  tract.  At  the  time  of  the 
levy  and  sale  each  of  these  had  upon  it  a  dwelling 
house,  with  garden  and  well,  also  a  bam,  crib,  and 
outhouses.  The  Miller  tract  was  occupied  by  D.  W. 
Byars  himself;  the  Nichols  tract  by  his  son;  the  Hill 
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tract  by  a  tenant.  The  Nichols  tract  was  separated 
from  the  Miller  tract  by  a  public  road,  but  the  line  of 
each  of  these  tracts  extended  to  the  center  of  the  road. 
The  Nichols  tract  lay  south  of  the  Miller  tract,  and  the 
Hill  tract  lay  west  of  the  Nichols  tract,  separated  from 
it  by  a  road.  Each  of  the  three  tracts  was  fenced 
separately  from  the  other.  All  were  held  by  D.  W. 
Byars  under  separate  deeds  made  at  different  times 
and  obtained  from  different  persons.  Under  these 
facts  we  are  of  the  opinion  that  these  tracts  were  sep- 
arate and  distinct  holdings,  and  so  used,  and  that  they 
could  not  be  lawfully  sold  as  one  tract,  and,  having 
been  so  sold,  the  sale  was  void.  We  have  several  cases 
on  this  subject,  containing  various  applications  of  the 
general  principle  according  to  the  varying  facts  appear- 
ing in  each.  These  cases  are  Winters  (&  Gross  v.  Bur- 
ford,  6  Cold.  (46  Tenn.),  328;  Mays  v.  Wherry,  2  Bax. 
(61  Tenn.),  133;  Cook,  Settle  &  Co.  v.  Walters,  2  Lea  (70 
Tenn.),  116;  Stephens  v.  Taylor,  6  Lea  (74  Tenn.), 
307 ;Prigmore  v.  Shelton,  9  Lea  (77  Tenn.),  563;  Brien 
V.  Robinson,  102  Tenn.,  157,  175  et  seq.,  52  S.  W.,  802. 
And  see,  also,  Ballard  v.  Scruggs,  90  Tenn.,  585,  18  S. 
W.,  259,  25  Am.  St.  Rep.,  703. 

In  all  of  the  cases,  except  Stephens  v.  Taylor,  it 
clearly  appears  that  the  land  sold  consisted  of  sepa- 
rate and  distinct  parcels,  lots,  or  tracts.  In  Stephens 
V.  Taylor,  however,  this  fact  did  not  appear.  The  trial 
judge  in  that  case  had  charged: 

**If  a  part  of  two  tracts  is  levied  on  by  execution, 
it  is  the  duty  of  the  sheriff  to  sell  said  land  separately, 
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80  that  the  debtor  might  redeem  one  if  he  sees  proper 
without  having  to  redeem  all ;  and  a  sale  of  both  tracts 
together  would  be  a  fraud  on  the  debtor's  right  of 
redemption,  and  would  communicate  no  title  to  the  pur- 
chaser. ' ' 

The  court  said  that  this  part  of  the  charge  given, 
as  it  was,  without  qualification,  was  erroneous.  Con- 
tinuing : 

**He  should  have  said  parts  of  two  tracts  not  lying 
contiguous,  for,  though  the  parts  might  have  originally 
belonged  to  two  different  owners,  yet,  if  they  now  be- 
long to  one  and  lie  side  by  side,  and  constitute  one 
body  of  land,  the  sale  of  the  whole  together  would  not 
be  void  nor  a  fraud  on  anybody.  There  was  nothing 
to  show  that  such  parts,  if,  indeed,  the  land  had  ever 
belonged  in  parcels  to  different  owners,  did  not  lie 
adjoining  to  each  and  form  one  body.  The  levy  so 
treats  the  matter,  and  the  proof  does  not  contradict  it, 
though  there  was  proof  tending  to  show  that  parcels 
of  the  land  had  belonged  to  different  owners,  but  not 
that  one  part  was  separated  from  another.'' 

In  Prigmore  v.  Shelton  it  was  mentioned  as  an  im- 
portant circumstance  that  the  land  sold  consisted  of 
separate  and  independent  tracts,  not  connected  with 
each  other,  and  treated  by  the  owner  as  making  one 
body.  In  Brien  v.  Robinson  it  appeared  that  before 
Robinson  became  the  owner  of  the  two  lots  levied  on 
they  had  been  treated  and  occupied  by  the  owner  as 
one  lot,  lying  side  by  side,  but  that  when  Robinson 
became  the  owner  he  treated  the  two  lots  as  separate, 
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each  having  a  house  on  it,  and  in  each  house  a  tenant. 
Being  so  treated  at  the  time  of  the  levy,  it  was  held 
that  for  the  purpose  of  levy  and  sale  they  were  differ- 
ent and  distinct  lots,  and  that  a  sale  of  the  two  as  one 
lot  was  void.  There  can  be  no  doubt  that  under  the 
facts  of  the  present  case  the  sale  of  the  three  tracts 
as  one  was  void. 

Another  point  is  made  by  defendants  which  need, 
however,  be  only  mentioned  without  discussion.  This 
is  based  on  a  proposition  laid  down  in  Brien  v.  Rob- 
inson, to  the  effect  that,  where  the  judgment  creditor 
becomes  a  purchaser  of  land  under  a  levy  made  at  his 
instance  on  a  greatly  excessive  amount  of  property,  a 
court  of  equity  will  not  aid  him  in  getting  possession 
of  the  land.  In  that  case  the  judgment  was  for  $750, 
and  the  property  levied  on  and  sold  was  worth  from 
$3,000  to  $4,000.  Without  expressing  either  approval 
or  disapproval  of  the  principle  stated,  we  think  it  does 
not  apply  in  the  present  case,  because  we  think  it  is 
extremely  doubtful  whether  there  was  an  excessive 
levy,  in  view  of  the  homestead  incumbrance. 

It  is  proper  to  note  that  the  defendants  offered  into 
court  the  full  amount  of  the  complainants'  debt  and 
costs,  and,  while  this  could  have  no  bearing  upon  the 
merits  of  the  controversy  which  we  have  just  decided, 
we  deem  the  act  a  commendable  one,  and,  while  aflSrm- 
ing  the  judgment  of  the  chancellor,  we  remand  the  case 
to  that  court,  to  the  end  that  the  money  may  be  paid 
to  the  complainants,  after  reserving  therefrom  any 
costs  that  may  be  due.  The  costs  of  the  cause  will  be 
taxed  to  the  complainants. 
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Chandleb  et  cd.  v.  White  Oak  Cbeek  Lumber  Com- 
pany et  al. 

{NashviUe.    December  Term,  1914.) 

1.  JUDGMENT.    Conelusivenees.     Persons  concluded.     Represen- 
tative capacity. 

To  be  concloBiye  in  a  subsequent  action,  a  former  judgment 
must  have  been  rendered  in  an  action  in  which  all  the  parties 
to  the  subsequent  action  were  parties,  and  In  the  same  ca- 
pacity, since  to  allow  a  trustee  or  other  representative  to 
be  estopped  by  a  judgment  rendered  against  him  individually 
would  be  to  allow  the  interests  he  represented  to  be  concluded 
without  having  been  represented  in  the  former  action.  (Post, 
pp.  49,  60.) 

Code  cited  and  construed:     Sees.  4994,  5000  (S.). 

Case  cited  and  approved:     Melton  v.  Pace,  103  Tenn.,  484. 

2.  JUDGMENT.    Conclusiveness.    Persons  conciuded.    Trustee. 
The  judgment  rendered  in  a  former  suit  against  one  individua  dj 

and  not  as  trustee,  and  also  against  all  beneficiaries  of  le 
trust  of  which  he  was  trustee,  is  conclusive  against  the  trusiee 
in  his  representative  capacity.     {Post,  pp,  60,  53.) 

Cases  cited  and  approved:  Rathbone  v.  Hooney,  58  N.  T.,  463; 
Jennings  v.  Jones,  2  Redf.  Sur.,  95;  Manigault  v.  Holmes,  1 
BaiL  Bq.  (S.  C.)»  283;  Colton  v.  Onderdonk,  6d  Cal.,  155; 
Corcoran  v.  Chesapeake  Co.,  94  U.  S.,  741;  FoUansbee  v.  Walker, 
74  Pa.,  806. 


FROM  FENTRESS. 


Appeal  from  the  Chancery  Court  of  Fentress  County. 
—A.  H.  BoBKBTS^  Chancellor. 
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E.  6.  Foster  and  Smith  &  Smith,  for  appellants. 
CoNATSEB  &  Case,  for  appellees. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  is  an  ejectment  suit  brought  to  recover  a  tract 
of  land  in  Fentress  county,  Tenn.  From  a  decree  in 
favor  of  the  defendants,  the  complainants  have  ap- 
pealed to  this  court  and  assigned  errors. 

One  defense  interposed  is  that  the  complainants  are 
estopped  from  maintaining  this  suit  by  a  former  judg- 
ment rendered  in  a  suit  involving  the  same  tract  of 
land  brought  by  defendants'  predecessor  in  title 
against  complainants '  predecessors  in  title,  in  which  a 
decree  was  rendered  in  favor  of  the  former.  Shan- 
non's Code,  sees.  4994,  5000. 

The  chancellor  did  not  think  this  defense  was  well 
made,  and  decided  the  case  upon  other  questions.  We 
think  the  chancellor  was  in  error.  This  defense  is 
good  and  determines  the  controversy. 

In  January,  1902,  J.  B.  Stockton,  defendant's  prede- 
cessor in  title,  brought  a  suit  to  recover  this  land  in 
the  chancery  court  of  Fentress  county,  against  J.  C. 
Parker,  Cyrene  Carson,  John  Carson,  E.  B.  Smith, 
Charlie  Blevins  (W.  C.  Blevins),  Jerome  Templeton, 
and  G.  W.  Chandler,  and  obtained  a  decree.  At  this 
time  the  title  to  the  land  was  in  G.  W.  Chandler,  trustee. 
Chandler  held  title  as  trustee  under  a. deed  containing 
the  following  clause : 
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*  *  This  conveyance  to  said  Chandler,  trustee,  is  made 
for  the  purpose  of-  enabling  him  to  make  a  sale  of  said 
lands,  and  sue  for  and  protect  the  same  and  charge 
expenses  and  divide  proceeds  in  the  following  propor- 
tion representing  the  equitable  interests :  W.  C.  Blev- 
ins,  two-ninths ;  Gt,  W.  Chandler,  two-ninths ;  John  Car- 
son, Jr.,  one-third,  or  three-ninths;  Ezrah  B.  Smith, 
two-ninths.  Each  of  said  interests,  less  the  interests 
of  J.  C.  Parker  and  Jerome  Templeton,  which  is  one- 
half  interest  of  the  whole,  except  the  interest  of  W.  C. 
Blevins,  which  is  one-third  of  that,  payable  to  all  said 
parties  according  to  their  several  interests.  Said 
Chandler  is  excused  from  oath  or  bond  as  trustee. 
With  the  hereditaments  and  appurtenances  appertain- 
ing thereto,  hereby  releasing  all  homestead  and  dower 
therein. ' ' 

It  is  thus  seen  that  in  the  former  case  of  J.  B.  Stock- 
ton V.  G.  W.  Chandler  et  al.  Chandler  himself  was  a 
party,  and  all  those  whom  he  represented  as  trustee 
were  parties ;  that  is  to  say,  every  interest  in  the  land 
which  Chandler,  as  trustee,  represented  was  before  the 
court. 

It  is  insisted,  however,  that,  inasmuch  as  Chandler 
was  sued  only  as  an  individual  in  the  former  case,  the 
judgment  therein  does  not  bind  him  as  trustee  in  this 
suit. 

It  is  a  familiar  rule  that  a  person  sought  to  be  bound 
by  a  former  judgment  should  have  been  a  party  to  that 
action,  and  likewise  that  he  must  have  appeared  in  the 
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former  action  in  the  same  capacity  or  character  in  which 
he  appears  in  the  latter  suit.  This  is  said  to  be  a 
fundamental  rule,  and  to  be  found  in  the  Roman  law 
and  all  other  systems  of  jurisprudence.  Melton  v. 
Pace,  103  Tenn.,  484,  53  Pac,  939.  See  Black  on  Judg- 
ments, sec.  536;  Freeman  on  Judgments,  sec.  156. 

For  instance,  a  judgment  against  a  party  as  guard- 
ian, or  executor,  or  trustee,  could  not  ordinarily  be 
invoked  as  an  estoppel  in  a  suit  to  which  he  was  a  party 
as  an  individual,  or  vice  versa.  Where  suit  is  brought 
against  a  sheriff  for  taking  certain  goods,  and  he  justi- 
fies under  an  execution  in  favor  of  A.,  this  is  no  bar 
to  a  second  suit  by  the  same  plaintiff  for  the  same 
goods,  where  the  sheriff  justifies  under  an  execution 
in  favor  of  B.  Though  a  party  to  both  suits,  he  is  not  a 
party  in  respect  to  the  same  interests  in  the  two.  For 
-other  illustrations,  see  Black  on  Judgments,  sec.  536; 
Freeman  on  Judgments,  sec.  153 ;  Bigelow  on  Estoppel, 
«ec.  66. 

The  reason  that  a  judgment  against  a  party  suing 
as  an  individual  is  not  an  estoppel  in  a  subsequent 
action  in  which  he  appears  in  another  capacity  or  char- 
acter is  that  in  the  latter  case  he  is  in  contemplation  of 
law  a  distinct  person,  and  a  stranger  to  the  prior  pro- 
ceedings and  judgment.  Rathhone  v.  Hooney,  58  N.  T., 
463;  Jennings  v.  Jones,  2  Redf.  Sur.,  95.  In  other 
words,  the  interest  which  the  party  represents  as  guard- 
ian, trustee,  executor,  or  otherwise,  is  not  before  the 
court  when  he  sues  merely  as  an  individual.  A  decree 
against  him  as  an  individual,  therefore,  affects  merely 
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his  i)er8onal  right.  It  does  not  reach  the  interests  of 
others  represented  by  him  in  a  trast  capacity.  If,  how- 
ever, all  the  interests  of  the  party  in  his  several  capaci- 
ties were  before  the  court  in  any  litigation,  the  reason 
of  the  mle  would  cease,  and  the  party  would  be  bound 
in  all  characters,  and  likewise  all  the  interests  would 
be  bound. 

To  the  former  proceedings,  in  which  the  judgment 
rendered  is  here  relied  on  as  an  estoppel,  G.  W.  Chand- 
ler was  a  party,  and  likewise  every  interest  which  he 
represented  as  trustee  was  before  the  court.  These 
interests  were  not,  indeed,  brought  before  the  court  by 
naming  Chandler  as  trustee,  but  were  directly  brought 
before  the  court  by  naming  as  parties  those  beneficially 
interested. 

To  have  named  Chandler  as  trustee  in  the  former  suit 
would  undoubtedly  have  had  the  effect  of  binding  those 
interests  which,  as  trustee,  he  represented.  For  a 
stronger  reason,  such  interests  were  bound  when  Chand- 
ler himself,  and  the  parties  actually  owning  these  inter- 
ests, were  brought  before  the  court. 

In  Manigault  v.  Holmes,  1  Bail.  Eq.  (S.  C),  283, 
suit  was  brought  by  an  executrix  in  her  own  right,  but 
to  which  suit  she  was  a  necessary  party  as  executrix, 
and  the  rights  of  her  testator  were  adjudicated  in  the 
case.  It  was  held  that  this  judgment  was  conclusive 
between  an  administrator  de  bonis  non  and  the  other 
parties  to  it,  and  would  not  be  re-examined  in  a  subse- 
quent suit  between  such  parties. 
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In  Colton  V.  Onderdonk,  69  Gal.,  155, 10  Pac.,  395,  58 
Am.  St.  Rep.,  556,  the  executrix  was  likewise  the  dev- 
isee of  land  under  the  testator's  will,  and  was  in  pos- 
session thereof,  pending  a  settlement  of  the  testator's 
estate.  She  brought  suit  in  her  own  name  for  trespass 
to  the  land.  It  was  held  that  this  suit  was  a  bar  to 
her  subsequent  recovery  for  the  same  cause  of  action 
in  her  capacity  as  executrix. 

So  in  Corcorcm  v.  Chesapeake  Co.,  94  U.  S.,  741,  24 
L.  Ed.,  190,  it  was  held  that  if  one  sues  as  trustee,  and 
afterwards  in  his  individual  capacity,  in  respect  of  the 
same  subject-matter,  he  is  bound  by  the  decree  in  the 
former  suit.  If  at  that  time  he  owned  the  subject  of 
the  trust,  he  was  representing  himself ;  and  if  he  bought 
it  afterwards,  he  was  privy  to  the  person  who  was  rep- 
resenting it. 

In  Folla/nsbee  v.  Walker,  74  Pa.,  306,  the  plaintiff 
first  brought  suit  in  his  own  name  and  behalf,  and  later 
suit  was  brought  by  another  for  his  use.  It  was  held 
the  former  suit  was  a  bar  to  the  second.  The  court 
said: 

*  ^  It  would  be  very  unreasonable  and  contrary  to  the 
settled  rules  upon  the  subject  to  permit  the  plaintiff, 
having  once  been  defeated  on  the  merits,  to  try  the  same 
question  over  again  in  a  different  form. ' ' 

We  think  our  conclusion  herein  is  well  sustained  upon 
reason  and  by  the  authorities  to  which  we  have  re- 
ferred. Inasmuch  as  Gr.  W.  Chandler  and  all  those  inter- 
ested with  him  in  this  land-— all  whom  he  represented 
as  trustee — tried  the  title  to  this  property  in  a  former 
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suit,  those  claiming  nnder  him  as  trustee  cannot  be 
allowed  again  to  litigate  these  questions  with  the  for- 
mer complainant  or  his  successors  in  estate. 

This  disposes  of  the  controversy,  and  a  decree  will 
be  entered  in  accordance  with  the  views  herein  ex- 
pressed- 
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FiTZPATRICK  V.  FiTZPATBICK. 

{Nashville.    December  Term,  1914.) 

1.  DIVORCE:  Pleadings.    Complaint.    Verification.    Statute. 
Where  the  complaint  was  otherwise  Bufflcient,  but  for  divorce 

the  veriflcation  required  by  Shannon's  Code,  sec.  4206,  prescrib- 
ing verification  of  divorce  complaints  by  affidavit  makins 
certain  statements,  was  defective  In  omitting  the  word  "levity," 
and  in  substituting  the  word  "purposes"  in  place  of  the  re- 
quired "causes,"  the  defects  were  not  fatal,  but  the  chancellor 
should  have  allowed  their  amendment     {P08t,  pp.  66,  57.) 

Code  cited  and  construed:     Sees.  4203,  4206  (S.). 

Case  cited  and  distinguished:  De  Armond  v.  De  Armond,  92 
Tenn.,  40. 

Case  cited  and  approved:     Hackney  v.  Hackney,  28  Tenn.,  450. 

2.  DIVORCE.  Pleadings.  Amendment  of  afMavIt  verifying  com- 
plaint.   Time. 

In  view  of  the  State's  liberal  rules  as  to  amendment  of  pleadings, 
an  offered  amendment  to  cure  a  verbally  defective  affidavit 
verifying  a  complaint  for  divorce  was  not  too  late,  when 
offered  during  the  trial  of  the  issue  raised  by  the  plea  in 
abatement;  the  defendant  not  having  been  prejudiced  by  the 
delay.     {Boat,  p.  57.) 

3.  DIVORCE.  Statute.  Two  years'  residence  as  prerequisite  to 
right  of  complainant  to  avail  herself  of  respondent's  acts  In 
another  State. 

Although  complainant  in  divorce  has  not  resided  in  this  State 
for  two  years,  if  her  complaint  sets  out  sufficient  facts  as  having 
taken  place  in  this  State  to  Justify  a  decree  by  themselves, 
the  complaint  is  good;  but  to  take  advantage  of  acts  occurring 
in  another  State  she  must  have  resided  here  for  the  two  years 

next  preceding  the  institution  of  her  action.     {Poat^  pp.  57-63.) 
Case  cited  and  distinguished:     Carter  v.  Carter,  113  Tenn.,  509. 
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4.  DIVORCE.     Pleadings.     Allegations  of  complaint.     Sufficiency 
under  statute. 

AllegatioiiB  in  a  complaint  for  divorce  that  defendant  became 
drunk,  that  he  cursed  his  wife  and  her  family,  that  he  left  her 
at  the  home  of  her  parents,  saying  that  he  should  not  return, 
being  sober  at  the  time,  that  he  accused  complainant  of  lying 
when  she  told  him  that  she  had  opened  a  letter  of  his  only  by 
mistake,  and  threatened  to  report  her  to  the  postal  authori* 
ties,  that  he  finally  left  complainant  at  her  parents'  home  in 
Nashville,  and  returned  to  his  own  in  Philadelphia,  and  had 
not  returned,  that  he  had  contributed  nothing  to  the  support 
of  complainant  and  their  child,  and  that  he  had  published 
in  the  Nashville  papers  notices  that  he  would  not  be  respon- 
sible for  her  debts,  giving  her  maiden  as  well  as  her  married 
name,  are  allegations  of  cruel  treatment  and  failure  to  provide 
suflQcient  to  justify  a  divorce  from  bed  and  board  at  least,  under 
Shannon's  Code,  sec.  4202,  providing  that  it  shall  be  a  ground 
for  divorce  from  bed  and  board  of  the  bonds  of  matrimony 
in  the  discretion  of  the  court  (1)  if  the  husband  by  cruel 
treatment  renders  it  unsafe  or  improper  for  the  wife  to  cohabit 
with  him,  and  (3)  if  he  has  refused  or  neglected  to  provide  for 
her.     (Post,  pp.  57-63.) 

5.  DIVORCE.     Service  of  process  Issued   under  defective  plead- 
Ing.     Effect 

Service  of  subpoena  to  answer,  served  wth  copy  of  bill  in  a 
divorce  action,  upon  a  nonresident  respondent  temporarily  in 
the  State,  was  good,  and  gave  jurisdiction  of  the  person,  though 
the  affidavit  verifying  the  complaint  was  verbally  defective, 
at  least  to  permit  amendment  of  the  verification.  (Post,  pp. 
64,  66.) 


FROM  DAVIDSON. 


Appeal    from    the    Chancery    Court    of    Davidson 
County. — John  Ajllison,  Chancellor. 
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P.  D.  Maddin,  for  appellant. 
Stokes  &  Stokes,  for  appellee. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  is  a  divorce  proceeding. 

The  questions  to  be  determined  arise  upon  a  plea 
in  abatement  filed  by  the  defendant,  to  the  effect  that 
the  grounds  of  divorce  set  out  in  the  bill  occurred  in 
the  State  of  Pennsylvania,  where  both  parties  had  their 
domicile,  and  that  the  complainant  had  not  resided  in 
this  State  for  the  period  of  two  years,  as  required  by 
Shannon's  Code,  section  4203.  Another  ground  stated 
in  the  plea  was  that  the  affidavit  to  the  bill  was  fatally 
defective,  because  not  in  conformity  with  Shannnon's 
Code,  section  4206,  in  that  there  was  omitted  from  the 
affidavit  the  word  ''levity,''  and  that  for  the  word 
''causes"  was  substituted  the  word  "purposes." 

The  bearing  of  the  defects  suggested  will  be  readily 
perceived  from  the  language  of  the  section  requiring 
the  affidavit,  viz, : 

' '  The  bill  shall  be  verified  by  an  affidavit,  upon  oath 
or  affirmation,  before  a  justice  of  the  peace,  or  the 

• 

judge  or  clerk  of  the  court,  that  the  facts  stated  in  the 
bill  are  true  to  the  best  of  the  complainant's  knowledge 
and  belief,  and  that  the  complaint  is  not  made  out  of 
levity,  or  collusion  with  the  defendant,  but  in  sincerity 
and  truth,  for  the  causes  mentioned  in  the  bill." 
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In  De  Armond  v.  De  Armond,  92  Tenn.,  40,  20  S.  W., 
422,  it  was  held  that  the  two  defects  mentioned,  both 
of  which  occurred  in  the  proceedings  in  that  case,  were 
fatal  to  the  bill,  inasmuch  as  no  amendment  had  been 
made  in  the  court  below.  In  the  case  before  us  an 
amendment  was  offered,  correcting  the  defects  sug- 
gested ;  but  the  chancellor  refused  to  permit  this  amend- 
ment to  be  made. 

We  are  of  the  opinion  that  the  amendments  should 
have  been  allowed  by  the  chancellor,  if  the  bill  other- 
wise contained  allegations  sufficient  to  justify  the  grant- 
ing of  the  divorce.  It  is  plainly  intimated  in  the  case 
last  cited  that  such  an  amendment  should  be  allowed, 
and  in  the  case  of  Hackney  v.  Hackney,  9  Humph.  (28 
Tenn.),  460,  it  was  held  that  the  affidavit  might  be 
amended. 

It  is  insisted  that  this  amendment  was  not  offered 
early  enough.  It  appears  that  it  was  offered  during 
the  trial  of  the  issue  raised  by  the  plea  in  abatement. 
In  strictness,  it  should  have  been  offered  as  soon  as 
the  plea  was  filed,  or  shortly  thereafter ;  but  we  think, 
m  view  of  the  liberal  rules  prevailing  in  this  State  upon 
the  subject  of  amendments,  it  did  not  come  too  late 
when  finally  offered,  inasmuch  as  the  defendant  was 
put  to  no  disadvantage  by  the  delay. 

The  next  question  is  whether  there  is  enough  in  the 
bill  to  justify  the  granting  of  a  divorce  aside  from  the 
facts  which  are  alleged  to  have  taken  place  in  Pennsyl- 
vania. If  facts  sufficient  for  the  purpose  occurred  in 
this  State,  the  divorce  could   be  properly  granted. 
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although  the  complainant  had  not  resided  in  the  State 
for  two  years.  Carter  v.  Carter,  113  Tenn.,  509,  82  S. 
W.  309.  The  complainant  not  having  resided  in  this 
State  for  two  years  next  before  the  filing  of  the  bill, 
the  facts  that  occurred  in  Pennsylvania  cannot  be  con- 
sidered. 
The  allegations  of  the  bill  are  as  follows : 
**  Complainant  would  respectfully  show  to  the  court 
that  on  the  2d  day  of  November,  1912,  she  was  married 
to  the  defendant  in  the  city  of  Nashville ;  that  complain- 
ant had  known  the  defendant  for  a  period  of  about 
seven  years  before  she  married  him;  that  he  never 
resided  here,  but  came  here  frequently  on  visits,  and 
in  that  way  complainant  met  and  married  him ;  that  at 
the  time  of  their  marriage  the  defendant  resided  in 
the  city  of  Philadelphia  aforesaid,  and  immediately 
after  their  marriage  she  and  the  defendant  left  for 
his  home  in  Philadelphia. 

''The  defendant  had  told  complainant  repeatedly  be- 
fore their  marriage  and  up  to  the  date  of  same  that  he 
was  engaged  in  the  hotel  business  in  the  said  city  .of 
Philadelphia;  that  when  he  and  complainant  reached 
their  home,  in  place  of  being  a  hotel,  it  was  a  drinking 
house  or  saloon ;  that  the  drinking  house  or  saloon  was 
in  the  basement,  and  home  above.  Complainant  was 
taken  to  live  with  the  defendant,  who  had  with  him  at 
the  time  two  sisters,  one  a  widow  and  the  other  an  old 
maid.  Complainant  was  very  much  disappointed  and 
aggrieved  when  she  found  that  her  husband  had  told 
her  a  falsehood  regarding  his  business  and  the  environ- 
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ments  and  surroundings  into  which  he  took  her  as 
aforesaid.  Complainant,  however,  determined  still  to 
live  with  defendant^  notwithstanding  these  conditions, 
and  make  him  a  good  and  faithful  wife ;  but  it  was  not 
long  before  she  realized  that  he  was  addicted  to  periods 
of  drinking,  and  would  sometimes  be  so  much  under  the 
influence  of  it  that  he  forgot,  or  became  unmindful  of, 
the  duties  of  a  husband  or  the  rights  of  a  wife ;  that  he 
would  come  into  her  room  in  his  drunken  condition  and 
be  exceedingly  abusive  and  profane ;  that  complainant 
continued  to  live  with  him  under  these  conditions  and 
environments  until  January,  1913,  when  she  and  the 
defendant  came  to  Nashville  on  a  visit  to  her  people ; 
that  they  reached  here  on  Thursday  night,  and  went  at 
once  to  the  home  of  her  father  and  mother ;  that  on  Sun- 
day immediately  following  their  arrival  in  the  city  the 
defendant  had  one  of  his  periodical  sprees  of  drunken- 
ness, and  came  to  her  father 's  home  in  that  condition ; 
that  without  any  provocation  or  cause  whatsoever  he 
engaged  in  a  great  deal  of  profanity,  cursing  and  abus- 
ing the  different  members  of  her  father's  family,  and 
more  especially  her  mother  and  complainant  herself; 
that  he  remained  at  her  father's  house  that  Sundav 
night,  and  left  early  next  morning  before  breakfast, 
stating  that  he  did  not  intend  to  come  back  any  more, 
or  have  anything  to  do  with  complainant  *s  family.  He 
claimed  that  he  was  not  drunk  at  the  time,  and  his  anger 
on  Monday  morning,  or  pretended  anger,  was  because 
they  said  he  was  drunk  the  preceding  Sunday. 
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* '  Complainant  would  further  show  to  the  court  that 
on  the  next  day  the  postman  brought  some  mail  to  the 
home  of  her  father,  and  among  the  letters  handed  one 
to  complainant,  stating  that  *  this  is  for  that  Irish  lady ' ; 
and  complainant,  seeing  the  name  'Fitzpatrick'  on  the 
back  of  the  envelope,  hurriedly  opened  it  without  notic- 
ing whether  it  was  addressed  to  her  or  defendant; 
that  when  she  started  to  read  the  letter  she  saw  at  once 
that  it  was  intended  for  the  defendant  and  did  not  read 
it.  That  night  (Monday),  when  defendant  came  back^ 
stating  that  he  had  come  for  his  clothes,  complainant 
handed  him  the  letter  and  told  him  how  she  came  to 
open  it,  and  that  she  did  not  read  it.  The  defendant 
.  grew  very  angry,  accusing  complainant  of  telling  him 
a  falsehood,  and  stated  that  he  intended  to  report  the 
matter  to  the  postal  authorities  and  have  them  take  it 
up  on  account  of  her  opening  his  mail. 

**  Complainant  would  further  show  to  the  court  that 
the  defendant  left  that  Monday  night,  taking  part  of 
his  clothes  with  him  and  sending  for  the  remainder  of 
them  the  following  Tuesday  night ;  that  defendant  re- 
mained in  the  city  until  the  last  of  the  week,  possibly 
Thursday  night ;  that  he  did  not  come  to  see  complain- 
ant any  more  during  the  time;  that  he  called  her  up 
several  times  over  the  telephone,  but  she  declined  to 
discuss  the  matter  with  him  over  the  telephone,  and  he 
then  asked  complainant  to  come  up  town  and  meet  him 
somewhere  there.  This  she  declined  to  do,  and  told  him,, 
if  he  wanted  to  see  her,  to  come  out  to  her  home  and 
she  would  talk  with  him.    This  defendant  declined  to  do 
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and  went  back  to  his  home  in  Philadelphia.  This  oc* 
curred  about  the  22d  or  23d  of  January  last. 

''Complainant  further  alleges  and  charges  that  since 
defendant  left,  on  the  date  above  stated,  he  has  con- 
tributed nothing  whatsoever  to  her  maintenance  and 
support,  and  in  addition  to  that  he  has  published  twice 
in  the  papers  at  Nashville  that  he  would  not  be  responsi- 
ble for  any  debts  complainant  might  contract,  and  in 
this  way  has  sought  to  prevent  her  from  getting  credit 
in  the  city,  all  of  which  will  be  shown  to  the  court  by 
proof ;  that  in  one  publication  he  not  only  published  her 
married  name,  but  also  her  maiden  name,  so  as  to 
identify  who  he  meant.  Complainant  therefore  alleges 
and  charges,  in  view  of  the  foregoing  facts  and  others 
to  be  shown  on  the  hearing,  that  defendant  is  an 
habitual  drunkard;  that  he  is  guilty  of  such  cruel  and 
inhuman  treatment  and  conduct  towards  complainant 
as  renders  it  unsafe  and  improper  for  her  to  cohabit 
with  him  and  be  under  his  dominion  and  control ;  that 
he  has  offered  such  indignities  to  her  person  as  to  ren- 
der her  condition  intolerable,  and  therefore  she  has 
left  him,  being  forced  thereto  by  his  conduct,  and  the 
defendant  has  refused  and  neglected  to  provide  for 
complainant,  having  contributed  nothing  for  the  past 
seven  months. 

''Complainant  would  further  show  to  the  court  that 
on  the  13th  of  August  last,  as  fruits  of  her  marriage 
with  defendant,  she  gave  birth  to  a  child,  a  boy  named 
Thomas  Bums ;  that  she  and  her  child  are  now  living 
with  her  father  and  mother  in  Nashville ;  that  the  de- 
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f  endant  has  contributed  nothing  towards  the  support  of 
complainant  or  her  child  in  any  way,  form,  or  fashion ; 
that  the  defendant  is  now  temporarily  in  the  city  of 
Nashville. 

* '  Complainant  would  show  to  the  court  that  the  de- 
fendant, as  she  is  informed,  believes,  and  so  charges, 
is  a  man  of  considerable  wealth ;  that  the  business  he  is 
engaged  in  is  lucrative,  and  complainant  was  informed 
while  she  was  living  in  Philadelphia  that  the  defendant 
had  a  business  worth  $40,000. ' ' 

After  omitting  the  complainant 's  conduct  in  Pennsyl- 
vania, and  his  falling  into  habitual  drunkenness,  which 
must  have  occurred  there  likewise,  we  have  left  the 
facts  in  this  State,  that  the  defendant  became  drunk 
and  cursed  and  abused  his  wife,  also  her  mother  and 
the  different  members  of  her  father's  family,  all  of 
which  we  infer  occurred  in  her  presence ;  that  he  left, 
saying  he  did  not  intend  to  return  any  more,  at  this 
time  being  perfectly  sober;  that  when  complainant  in- 
advertently opened  a  letter  addressed  to  him,  which 
afterwards  she  explained  to  him,  he  angrily  accused  her 
of  telling  a  falsehood,  and  threatened  to  report  her  to 
the  postal  authorities ;  that  he  finally  left  and  declined 
to  visit  her  again ;  that  he  has  since  contributed  nothing 
to  her  support,  or  to  the  support  of  her  child,  and  has 
caused  to  be  published  twice  in  the  Nashville  papers 
a  statement  that  he  would  not  be  responsible  for  any 
debts  she  might  contract,  not  only  publishing  her  mar- 
ried name,  but  also  her  maiden  name. 
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Here  we  have  allegations  of  cruel  treatment  in  this 
State,  and  also  failure  to  provide,  which  we  think  are 
sufficient,  under  our  statute,  to  grant  a  divorce  from  bed 
and  board  at  least,  if  not  from  the  bonds  of  matrimony. 

Our  statute  provides  as  follows : 

"The  following  shall  be  causes  of  divorce  from  bed 
and  board,  and  from  the  bonds  of  matrimony,  at  the 
discretion  of  the  court : 

'*(1)  That  the  husband  is  guilty  of  such  cruel  and 
inhuman  treatment  or  conduct  towards  his  wife,  as 
renders  it  unsafe  and  improper  for  her  to  cohabit  with 
him,  and  be  under  his  dominion  and  control. 

"(2)  That  he  has  offered  such  indignities  to  her 
person  as  to  render  her  condition  intolerable,  and 
thereby  forced  her  to  withdraw. 

**  (3)  That  he  has  abandoned  her,  or  turned  her  out 
of  doors,  and  refused  or  neglected  to  provide  for  her. ' ' 
(Shannon's  Code,  section  4202.) 

We  are  of  the  opinion  that  the  allegations  as  to  the 
hnsband  's  cursing  the  wife,  and  also  her  mother  in  her 
presence,  and  his  making  publications  concerning  his 
wife  in  the  manner  stated,  are  suflSdent  under  the  first 
subsection,  and  that  the  allegations  concerning  his 
failure  to  provide  for  her  are  sufficient  under  the  third 
subsection. 

So  we  think  there  was  enough  in  the  bill  as  to  the 
conduct  of  the  defendant  in  Tennessee  to  justify  the 
granting  of  a  divorce  from  bed  and  board,  and  at  the 
discretion  of  the  court  from  the  bonds  of  matrimony,  if 
proven. 
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Eecurring  to  the  affidavit : 

It  is  insisted  that,  inasmuch  as  it  is  the  duty  of  the 
court  to  dismiss  a  divorce  bill  that  is  not  supported  by 
the  statutory  affidavit,  the  chancellor  had  no  jurisdic- 
tion of  the  controversy,  and  could  do  nothing  but  dis- 
miss. This  contention  ignores  the  right  of  the  oban- 
cellor  to  permit  an  amendment.  Certainly  he  had  juris- 
diction for  the  purpose  of  permitting  any  amendment 
that  would  bring  either  the  body  of  the  bill  or  the  affi- 
davit into  proper  form. 

It  is  insisted  that  inasmuch  as  the  defendant  was  a 
nonresident,  and  the  bill  was  served  on  him  with  a 
defective  affidavit  while  he  was  temporarily  in  this 
State,  jurisdiction  was  not  acquired  of  him,  and  for 
this  reason  an  amendment  could  not  afterwards  be 
made.  This  is  an  incorrect  view.  He  was  brought  into 
court  by  a  subpoena  to  answer,  served  on  him  along 
with  a  copy  of  the  bill,  and  the  court  thus  acquired 
jurisdiction  of  his  person.  It  is  true  at  this  time  the  bill 
was  so  drawn,  treating  the  affidavit  as  a  statutory  part 
of  the  bill  under  the  authority  of  De  Armond  v.  De- 
Armond,  supra,  that  no  cause  of  action  was  stated; 
yet  it  might  just  as  well  be  argued  that  in  no  case  could 
a  bill  be  amended  so  as  to  state  a  cause  of  action  without 
the  issuance  and  service  of  new  process,  which  is  mani- 
festly incorrect.  It  is  a  matter  of  frequent  occurrence 
in  courts  of  equity  that  on  demurrer  or  motion  to  dis- 
miss a  bill  is  found  so  defective  that  it  states  no  cause 
of  action  at  all,  yet  amendments  are  allowed  to  be  made 
on  proper  terms,  bringing  in  the  amended  matter  and 
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thus  saving  the  biU.  In  no  such  case  is  it  required  that 
a  new  process  shall  be  issued  to  again  bring  the  de- 
fendant into  court. 

We  are  of  the  opinion,  therefore,  that  the  court  of 
dvil  appeals  acted  correctly  in  reversing  the  chancel- 
lor, and  remanding  the  cause  for  amendment  of  the 
affidavit  and  for  answer  and  further  proceedings. 
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Combs  v.  Combs. 
{Nashville.   December  Term,  1914.) 

L    EXECUTORS  AND  ADMINISTRATORS.    Allowance  to  widow 

dlwenting  from  will.  ''AMeto." 
In  Shannon's  Code,  sec  4020,  proYiding  that  the  aUowanoe  for 
a  year's  support  of  a  widow  dissenting  from  her  husband's 
will,  may  be  set  out  to  her  from  any  personal  assets  of  the 
deceased,  those  assets  are  meant  which  go  to  the  personal 
representative  for  payment  of  debts.     {Post,  p.  68.) 

Code  cited  and  construed:     Sec.  4020  (S.). 

Case  cited  and  approved:    Agee  v.  Saunders,  127  Tenn.,  680. 

2.  EXECUTORS  AND  ADMINISTRATORS.  Widow  dissenting 
from  will.  Allowance  for  support  Property  subject.  Rents. 
Where  deceased  lessor  left  notes  given  him  by  tenants  for  rents 
yet  to  accrue,  the  mere  giving  of  the  notes  did  not  work  such 
a  severance  of  the  rent  from  the  reversion  that  they  vested 
in  deceased's  personal  representative,  so  as  to  give  his  wife 
a  claim  on  their  proceeds  for  her  support  under  Shannon's  Code, 
sec.  4020,  providing  that  a  widow,  dissenting  from  the  provi- 
sions of  her  husband's  will,  may  have  a  year's  allowance  for 
support  out  of  his  personal  estate.     (Poat,  p.  68.) 

8.    EXECUTORS  AND  ADMINISTRATORS.    Real  property.    Rents 

as  incident  of,  reversion. 
Rents  accruing  in  the  future  under  a  lease,  being  incidents  of 
the  reversion,  pass  to  the  heir  or  devisee  on  death  of  lessor. 
{Post,  pp.  68,  69.) 

Cases  cited  and  approved:  Smith  v.  Thomas,  82  Tenn.,  324; 
Combs  V.  Young,  12  Tenn.,  218;  Rowan  v.  Riley,  66  Tenn.,  67; 
Walsh  V.  Packard,  40  L.  R.  A.,  821;  Stlnson  v.  Stinson,  38 
Me.,  693. 
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4.   EXECUTORS    AND    ADMINISTRATORS.     Rente.      Severance 

from  reversion. 
To  sever  rents  from  the  reversion,  the  act  must  be  that  of  the 
owner,  and  must  Indicate  his  intention  to  sever,  such  as  the 
Indorsement  to  a  third  person  of  notes  taken  for  rent  yet  to 
accrue.     {Post,  pp.  69-71.) 

Cases  cited  and  approved:     Ellis  v.  Foster,  64  Tenn.,  181;  Kim- 
ball v.  Walker,  71  111.  App.,  309;  Leonard  v.  Burgess,  16  Wis., 
•     42;    Cheatham  v.  Beck  Co.,  96  Ark.,  280;   Alabama,  etc.,  Co. 
V.  Oliver,  78  Ala.,  158;  Watkins  v.  Duvall,  69  Miss.,  364. 


FROM  DAVIDSON. 


Appeal  from  the  County  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — ^Wm. 
PoLLABD,  Judge. 

AusT  &  MoGuGiN  and  Labkin  E.  Crouch,  for  plain- 
tiff. 

J.  B.  Daniel,  for  defendant. 

Mb.  JusncB  Whjjamb  delivered  the  opinion  of  the 
Court. 

The  questions  for  solution  in  this  case  are  of  law : 
Is  a  widow,  who  has  dissented  from  her  deceased 
husband's  will,  entitled  to  have  set  apart  to  her,  as  a 
part  of  her  allowance  of  a  year's  support,  notes  exe- 
cuted to  the  deceased  for  the  rent  of  real  estate  devised 
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to  his  children,  when  the  notes  do  not  mature  until 
after  the  death  of  the  husband  and  testator ! 

The  county  judge  and  the  court  of  civil  appeals  have 
responded  in  the  affirmative,  and  the  case  is  before  us 
on  petition  for  certiorari  in  behalf  of  the  devisees  of 
the  realty  leased. 

A  dissenting  widow's  allowance  may  be  set  apart 
to  her  out  of  any  personal  assets  of  her  deceased  hus- 
band's  estate.  Code  (Shannon),  section  4020.  But 
by  such  personal  ** assets"  is  meant  those  which  go 
into  the  hands  of  the  administrator  or  executor  for 
the  payment  of  debts.  Agee  v.  Saunders,  127  Tenn,, 
680, 157  S.  W.,  64,  46  L.  R.  A.  (N.  S.),  788. 

By  the  rule  of  the  common  law  rents  under  a  lease 
executed  by  the  owner  of  the  fee,  so  accruing  after 
death,  cannot  be  said  to  be  the  goods,  chattels,  rights, 
or  credits  of  the  deceased,  since  they  are  incident  to  the 
reversion,  and  vest  in  the  heir  or  devisee.  In  this  State, 
-as  well  as  in  many  other  States,  this  rule  is  in  force; 
it  being  said  in  Smith  v.  Thomas,  14  Lea  (82  Tenn.), 
324,  that  there  is  nothing  in  our  statutes  changing  the 
rights  of  the  heir  or  devisee.  Combs  v.  Young,  4  Yerg. 
(12  Tenn.),  218,  231,  26  Am.  Dec,  225;  Rowcm  v.  RUey, 
6  Baxt.  (65  Tenn.),  67;  note  to  Walsh  v.  Packard,  40 
L.  R.  A.,  321. 

The  only  case  cited  that  relates  to  the  setting  apart 
of  a  widow's  allowance  out  of  such  after-accruing 
rentals  is  that  of  Stinson  v.  Stinson,  38  Me.,  593.  The 
lower  court  in  that  case  had  sustained  the  right  of  the 
widow  against  the  heirs.    On  appeal  it  was  said  that 
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the  effect  of  the  decree  below  would  be  to  convert  the 
forthcoming  annual  installments  of  rent  from  real 
estate  leased  for  a  period  of  ten  years  into  personal 
property,  and  transfer  them  from  the  heir  at  law,  to 
whom  they  descend,  to  the  administratriz  (the  widow), 
to  whom  they  do  not  belong,  and  the  decree  of  the 
lower  court  was  reversed. 

It  is  pointed  out  by  the  counsel  of  the  widow  that 
all  of  the  above  cases  involved  rents  to  accrue  under, 
and  represented  only  by,  the  rental  contract,  or  by 
way  of  account;  and  it  is  argued  that  in  the  pending 
case  notes  were  taken  for  such  rental  sums,  that  the 
rents  were  thus  placed  in  negotiable  form,  and  that 
from  this  fact  we  should  imply  a  severance  of  the  rents 
from  the  reversion. 

By  the  common  law  rent  was  capable  of  being  sepa- 
rated or  severed  from  the  reversion  by  the  owner  of 
the  land  granting  or  devising  the  land  and  reserving 
the  rent,  or  by  his  granting  or  transferring  the  rent 
and  retaining  the  reversion.  But  the  act  which  severs 
must  be  that  of  such  owner,  indicating  a  purpose  to 
!  sever. 

An  indorsement  of  the  rent  notes  before  maturity 
by  the  lessor  would,  of  course,  effect  a  severance  as 
against  one  thereafter  acquiring  the  reversion.  Ellis 
V.  Foster,  7  Heisk.  (54  Tenn.),  131,  136;  2  Underbill,. 
Landlord  and  Tenant,  section  662. 

In  Kimball  v.  Walker,  71  111.  App.,  309,  the  rental 
sum  to  accrue  was  represented  in  a  promissory  note, 
and  the  court  said  that  it  would  pass  with  the  rever- 
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sion  but  for  the  fact  that  by  a  stipulation  in  the  con- 
tract between  the  landlord  and  the  tenant  that  the 
note  was  to  be  payable  to,  and  by  gift  the  property  of, 
a  third  person,  which  fact  operated  to  effect  a  sever- 
ance. 

If,  however,  the  rents  were  represented  by  the  ren- 
tal contract  only,  or  by  account  stated,  an  assignment 
of  same  would,  for  the  same  reason,  work  a  like  result, 
as,  for  example,  an  order  in  favor  of  a  third  person  by 
the  landlord  on  and  accepted  by  the  tenant.  Leonard 
V.  Burgess,  16  Wis.,  42. 

It  has  been  held  that  the  transfer  or  assignment  need 
not  be  absolute.  Thus,  a  transfer  of  a  note  for  rent 
to  accrue  as  collateral  security  works  a  severance,  since 
the  legal  title  to  the  note  vests  in  the  pledgee  and  there 
is  involved  a  potential  sale  absolute.  Cheatham  v. 
Beck  Co.,  96  Ark.,  230,  131  S.  W.,  699. 

But  the  right  of  one  claiming  to  be  a  transferee  of 
a  rent  note  as  against  the  reversioner  depends  on  the 
independent  title  being  obtained  by  negotiation  or  in- 
dorsement previous  to  the  passing  of  the  reversion  to 
the  heir,  devisee,  or  vendee  of  the  lessor.  Alabama, 
etc.,  Co.  V.  Oliver,  78  Ala.,  158;  2  Underbill,  L.  and 
T.,  section  662. 

This  can  but  mean  that  the  mere  representation  of 
accruing  rent  in  or  by  note,  held  at  death  by  the  lessor, 
cannot  have  the  effect  to  sever ;  and  such  is  the  ruling 
in  Watkins  v.  Duvall,  69  Miss.,  364,  13  South.,  727, 
the  intimation  in  our  case  of  Ellis  v.  Foster,  supra,  and 
our  holding  in  the  present  case. 
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Other  phases  of  the  case  are  disposed  of  orally. 

Writ  of  certiorari  granted,  decree  of  court  of  dvil 
appeals  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 
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Lynch  v.  Jackson  County. 
{Nashville.   December  Term,  1914.) 

SHERIFFS  AND  CONSTABLES.  Feetb  Statutory  provisions. 
Commitment. 
A  commitment  for  which  a  sheriff  Is  entitled  to  the  fee  prescribed 
by  Shannon's  Code,  sec.  6402  (9),  Is  one  granted  by  him,  and  not 
Issued  by  a  court  or  magistrate,  though  the  word  "commitment" 
means  a  process  directed  to  a  ministerial  officer  by  which  a 
person  is  to  be  confined  in  prison,  usually  issued  by  a  court  or 
magistrate  (citing  Words  and  Phrases,  E^rst  and  Second  Series, 
Commitment). 

Codes  dted  and  construed:     Sees.  6852,  6402  (S.). 

Acts  cited  and  construed:    Acts  1809,  ch.  6. 


FROM  JACKSON. 


Appeal  from  the  Circuit  Court  of  Jackson  County 
to  the  Court  of  Civil  Appeals  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court.— C. 
E.  Snodgrass,  Judge. 

M.  G.  BuTLEB,  for  plaintiff. 

Jno.  J.  GoBE,  for  defendant. 

Mb.  Justice  Willla^ms  delivered  the  opinion  of  the 
Court. 

Lynch,  an  ex-sheriff,  brought  this  suit  against  the 
county  of  Jackson  to  recover  the  sum  of  $73  as  costs 
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daimed  to  have  been  earned  by  him.  His  claim  is 
that  for  each  prisoner  committed  to  jail  and  released 
by  him  while  in  office  he  is  entitled  to  recover ;  and  this 
claim  is  based  upon  the  provision  of  Code  (Shannon), 
section  6402  (9),  which  prescribes  as  **fee  for  sherifE, 
for  commitment  and  release,  fifty  cents.*' 

The  circnit  jndge  allowed  the  claim,  bnt  the  conrt 
of  civil  appeals  reversed  the  judgment,  and  the  writ 
of  certiorari  has  been  granted  for  a  review  by  this 
court. 

We  approve  the  ruling  of  the  court  of  civil  appeals. 

By  the  word  *' commitment"  is  meant  the  process 
directed  to  a  ministerial  officer  by  which  a  person  is 
to  be  confined  in  prison,  usually  issued  by  the  order 
of  a  court  or  magistrate.  2  Words  and  Phrases,  1308 ; 
1  Words  and  Phrases  (Section  Series),  796. 

It  appears,  however,  that  in  the  early  history  of  this 
State  the  power  to  commit  was,  in  instances,  granted 
by  statute  to  sheriffs.  Thus,  by  Acts  1809,  ch.  6  (Ca- 
ruthers  &  Nicholson's  Statutes,  pages  119,  120),  in 
cases  therein  stated,  the  sheriff  was  '*  authorized  and 
required  to  commit  said  person  to  the  jail  of  the  county, 
and  make  out  a  warrant  of  commitment,  .  .  .  un- 
der his  hand,  which  shall  be  a  sufficient  warrant  to 
retain  such  person, ''  etc. 

Under  our  existing  statutes  the  power  to  commit 
and  to  order  releases  of  persons  is  with  justices  of 
the  peace  and  courts,  and  it  is  under  such  commitments 
that  Ex-Sheriff  Lynch  in  fact  is  asking  for  allowance 
in  this  case ;  that  is  to  say,  for  conducting  persons  to 
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prison  under  process  so  issued.  The  commitment  in 
each  instance  was  by  an  authority  other  than  the  sher- 
iff. Only  for  a  commitment  in  the  sense  above  shown 
would  the  sheriff  be  entitled  to  the  fee  prescribed  by 
statute. 

No  officer  in  this  State  is  entitled  to  fees  from  the 
State  or  county  in  criminal  cases  other  than  such  as 
are  expressly  provided  by  law.  Code  (Shannon)  sec- 
tion 6352. 

The  court  of  civil  appeals  properly  reversed  the 
judgment  of  the  circuit  court.    Affirmed. 
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Logan  v.  State. 
{Nashville.   December  Term,  1914.) 

CRIMINAL  LAW.  Trial.  Pretence  of  accused. 
CoDBt  Declaration  of  Rights,  art  1,  sec.  9,  provides  that  In  all 
criminal  prosecutions  accused  hath  the  right  to  be  heard 
by  himself  and  counsel,  to  demand  the  cause  of  the  accusation, 
to  have  a  copy  thereof,  and  to  meet  the  witnesses  face  to 
face.  In  a  prosecution  for  murder,  the  court.  In  the  absence 
of  accused,  ordered  a  special  venire  to  be  sunmioned  for  the 
selection  of  Jurors  therefrom.  HM,  that  the  order  for  the 
venire  was  not  a  part  of  the  trial,  but  was  a  mere  preliminary 
step,  and  accused's  constitutional  right  to  be  present  at  all 
times  was  not  infringed. 

Constitution  dted  and  construed:    Art.  1,  sec.  9. 

Gases  cited  and  approved:  Andrews  v.  State,  34  Tenn.,  650 
Hopkins  v.  State,  78  Tenn.,  206;  Jones  v.  State,  162  Ind.,  318 
State  V.  LK>ng»  209  Mo.,  866;  State  v.  Clark,  32  La.  Ann.,  668 
State  V.  Abrams,  11  Or.,  169;  State  v.  Simlen,  36  La.  Ann., 
928;  Percer  v.  State,  118  Tenn.,  766;  State  v.  Barrington,  198 
Mo.,  23;  Osbom  v.  State,  24  Ark.,  629;  Pocket  v.  State,  6  Tex. 
App.,  552;  Ammons  v.  State,  66  Fla.,  166;  Ward  v.  Territory, 
8  Okl.,  12;  Ex  Parte  Bollman,  4  Cranch.  (8  U.  S.),  76. 


FROM  CANNON. 


Appeal  from  the  Circuit  Court  of  Camion  County. — 
John  E.  Bighabdson,  Judge. 

H.  T.  Stewabt,  Josh  Barton,  C.  L.  Cummings  and 
BoBSBT  Smabtt,  for  appellant. 
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Wm,  H.  Swiggart,  Jb.,  Assistant  Attorney-General, 
for  the  State. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Lloyd  Logan  was  indicted  and  tried  for  the  murder 
of  one  William  Wallace.  Found  guilty  of  murder  in 
the  second  degree  by  the  jury,  and  his  punishment  fixed 
at  fifteen  years'  confinement  in  the  penitentiary,  he 
has  appealed  and  assigned  several  errors,  only  one  of 
which  is  it  purposed  to  consider  in  this  opinion. 

In  the  absence  of  the  accused  a  venire  was  ordered 
by  the  trial  judge  to  be  summoned  to  appear,  for  the 
selection  therefrom  of  the  members  of  the  jury  which 
should  try  the  accused ;  and  in  pursuance  of  that  order 
the  sheriff  acted. 

This  is  assigned  as  error,  and  it  is  urged  by  his 
counsel  that  this  amounted  to  a  denial  to  the  prisoner 
of  his  constitutional  right  to  be  present  in  person  at 
everj  step  of  his  trial. 

The  constitution,  in  the  embodied  Declaration  of 
Rights,  art.  1,  section  9,  provides : 

*  *  That  in  all  criminal  prosecutions,  the  accused  hath 
the  right  to  be  heard  by  himself  and  his  counsel,  to 
demand  the  nature  and  cause  of  the  accusation  against 
him,  and  to  have  a  copy  thereof,  to  meet  the  witnesses 
face  to  face,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  in  prosecutions  by  indict- 
ment or  presentment,  a  speedy  public  trial,  by  an  im- 


131  Tenn.]     DECEMBER  TERM,  1914.  77 

Logan  v.  State. 

partial  jury  of  the  county  ...  in  which  the  crime 
shall  have  been  committed." 

In  Andrews  v.  State,  2  Sneed  (34  Tenn.),  550,  it  was 
held  that  in  criminal  cases  of  the  grade  of  felony, 
where  the  life  or  liberty  of  the  accused  is  in  peril,  he 
has  the  right  to  be  present,  and  must  be  present,  dur- 
ing the  trial  and  until  the  final  judgment,  so  that  there 
is  no  jurisdiction  to  receive  a  verdict  or  to  pronounce 
final  judgment  in  his  absence. 

The  words  *  *  during  the  trial '  ^  are  not  to  be  construed 
to  cover  every  preliminary  step  taken  in  preparation 
for  the  trial.  It  was  ruled  in  Hopkins  v.  State,  10 
Lea  (78  Tenn.),  206,  that  a  change  of  venue  may  be 
granted  and  ordered  in  the  absence  of  a  prisoner,  upon 
his  petition,  provided  he  is  under  the  custody  or  con- 
trol of  the  court  and  *'so  circumstanced  and  situated 
that  the  court  may  command  and  have  his  personal  at- 
tendance." In  accord  are  Jones  v.  State,  152  Ind.,  318, 
53  N.  E.,  222,  and  State  v.  Long,  209  Mo.,  366,  108  S. 
W.,  35. 

By  a  decided  weight  of  authority  the  defendant's 
presence  is  not  necessary  at  the  ordering  of  matters 
purely  preliminary  to  the  trial ;  as,  for  example,  at  the 
time  of  fixing  the  day  for  the  trial  {State  v.  Clark,  32 
La.  Ann.,  558;  State  v.  Abrams,  11  Or.,  169,  8  Pac, 
327),  or  of  hearing  application  and  granting  an  order 
for  the  attachment  of  witnesses  {State  v.  Simien,  36 
La.  Ann.,  923). 

It  was  said  in  the  case  of  Percer  v.  State,  118  Tenn., 
765,  775,  103  S.  W.,  780,  783,  that  ''defendant's  pres- 
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ence  is  not  necessary  during  proceedings  which  are 
not  part  of  the  trial,  but  merely  preliminary  .  .  . 
thereto, ' '  citing  Jones  v.  State,  supra.  While  perhaps 
not  necessary  to  the  decision  of  the  case  then  in  hand, 
that  was  a  statement  of  the  correct  rule  of  law,  as  is 
shown  by  several  reported  cases. 

An  order  directing  or  authorizing  the  sheriff  to 
summon  a  venire  to  be  present  at  a  subsequent  date 
fixed  for  the  trial  of  an  accused  is  a  mere  setting  on 
foot  of  an  administrative  function,  and  is  not  to  be 
deemed  a  part  of  the  "trial"  of  the  cause  at  which 
the  presence  of  the  accused  is  required.  State  v.  Bar- 
rington,  198  Mo.,  23,  95  S.  W.,  235;  Osborn  v.  State, 
24  Ark.,  629;  Pocket  v.  State,  5  Tex.  App.,  552;  Am- 
nions V.  State,  65  Fla.,  166,  61  South.,  496;  Ward  v. 
Territory,  8  Okl.,  12,  56  Pac,  704. 

In  the  last-cited  case  it  is  said  that  presence  at  the 
^* trial"  only  means  that  the  defendant  shall  be  pres- 
ent in  court  from  the  beginning  of  the  impaneling  of 
the  jury  until  the  reception  of  the  verdict  and  the  dis- 
charge of  the  jury. 

It  was  said  by  Chief  Justice  Marshall,  in  Ex  parte 
Bollma/n,  4  Cranch  (8  U.  S.),  75,  2  L.  Ed.,  554,  that 
**  before  the  accused  is  put  upon  his  trial  all  the  pro- 
ceedings are  ex  parte,"  Clearly  the  order  for  the  sum- 
moning of  the  venire,  made  by  the  trial  judge  in  the 
absence  of  plaintiff  in  error,  was  not  a  violation  of  his 
constitutional  right.    Affirmed. 
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T.  TowiiBs  &  Company  v.  Miles.* 
{Nashville.   December  Term,  1914.) 

MASTER  AND  SERVANT.  Injury  to  servant.  Independent  con- 
tractor. 
A  firm,  contracting  to  construct  railroad  work»  organized  a 
corporation  to  which  a  part  of  the  work  was  sabject  The  part^ 
ners  and  a  third  person  were  the  stockholders  of  the  corpora- 
tion, and  It  was  agreed  that  the  third  person  could  withdraw, 
and  It  was  understood  that  the  firm,  on  the  completion  of  the 
subcontract,  would  buy  from  the  corporation  the  contracting 
outfit  for  actual  value  thereof.  The  work  sublet  was  done 
under  the  supervision  of  the  firm.  Held,  that  the  corporation 
was  not  an  Independent  contractor,  and  the  firm  was  liable 
for  Injury  to  an  employee. 

Cases  cited  and  approved:     Nelson  v.  American  Cement  Co.,  84 

Kan.,  797;  James  McNeil  Co.  v.  Crucible  Steel  Co.»  207  Pa.,  493; 

ConsoL  Coal  Co.  v.  Seniger,  179  111.,  870. 
Gases  cited  and  distinguished:     Central  Coal  ft  I.  Co.  v.  Grider, 

65  L.  R.  A.,  455;  Traction  Co.  v.  O'Connor,  149  111.  App.,  598; 

Holbrook,  etc.,  Corp.  v.  Perkins,  147  Fed.,  166;  McDonald,  Shea 

ft  Co.  V.  Railroad,  93  Tenn.,  281. 


FROM  WILUAMSON. 


Appeal  from  the  Circuit  Court  of  Williamson  County 
to  the  Court  of  Civil  Appeals  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — D. 
WiKLB,  Judge. 


<0n  the  general  question  who  are  independent  contractors,  see 
notes  in  65  L.  R.  A.,  445  and  17  L.  R.  A.  (N.  S.),  371. 
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Hendebson  &  Hendebson  and  J.  C.  Eggleston,  for 
plaintiff  in  error. 

W.  H.  Washington,  E.  H.  Cbookbtt  and  W.  W.  Faw, 
for  defendant  in  error. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  for  personal  injuries  by  Miles  against 
the  firm  of  Towles  &  Co.,  which  was  engaged  as  prin- 
cipal contractor  in  the  construction  of  a  twenty-five 
mile  section  of  the  Lewisburg  &  Northern  Railroad. 
Miles  recovered  a  judgment  in  the  court  below,  and 
this  judgment  has  been  affirmed  by  the  court  of  civil 
appeals. 

Miles  claims  to  have  been  injured  while  in  the  em- 
ploy of  Towles  &  Co.,  and  while  engaged  in  erecting 
bents  of  a  temporary  trestle ;  and  the  defense  made  to 
his  action  is  that  he  was  in  the  employ  of  an  independ- 
ent contractor,  Straley  &  Co.,  a  body  corporate  under 
the  laws  of  this  State,  which  held  a  subcontract  under 
the  copartnership  of  Towles  &  Co. 

It  appears  that  Towles  &  Co.,  prior  to  such  injuries, 
had  entered  into  a  written  contract  with  a  corpora- 
tion, Straley  &  Co.,  subletting  to  the  latter  four  miles 
of  the  section  referred  to. 

The  firm  was  composed  of  Towles,  Hawley  and  Box- 
ley,  and  the  corporation  was  organized  by  them,  each 
taking  $2,000  of  the  $10,000  capital  stock  of  Straley 
&  Co.    The  remaining  $4,000  was  taken  originally  or 
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acquired  by  a  personal  friend  of  the  partners,  S.  V. 
Straley,  who  was  a  nonresident  of  this  State,  and  who, 
it  seems,  visited  the  work  only  two  or  three  times. 
One  of  the  members  of  the  firm  testified  that  Straley 
reserved  the  right  to  draw  out  of  the  corporation  if 
he  wanted  to,  and  by  a  written  contract  between  him- 
self and  the  individuals  composing  the  firm  at  the  time 
he  took  stock  it  was  stipulated  that  the  latter  should, 
on  completion  of  the  subcontract,  buy  from  the  com- 
pany the  contracting  outfit,  then  about  to  be  purchased 
by  it,  and  pay  for  same  the  actual  value  thereof. 

It  is  the  contention  of  counsel  for  Miles  that  the 
contract  by  which  the  subsection  of  four  miles  was 
sublet  to  the  corporation  was  a  subterfuge;  that  the 
members  of  the  firm  were  the  moving  spirits  in  the 
creation  of  the  company,  and  incorporators,  directors, 
and  officers  of  Straley  &  Co.,  and  caused  members  of 
their  office  force,  a  stenographer  and  a  commissary 
keeper,  to  lend  their  names  to  make  the  requisite  five 
incorporators ;  and  that  the  affairs  of  the  corporation 
were  directed  and  controlled  by  the  firm.  Proof  tend- 
mg  to  this  effect  was  developed  before  the  jury. 

A  witness  introduced  by  Towles  &  Co.,  and  who,  as 
a  director  and  active  employee  of  the  corporation, 
was  conversant  with  the  details  of  the  sublet  work 
at  and  about  the  time  of  the  injuries  to  Miles,  testified 
on  cross-examination : 

**Q.  Did  Towles  &  Co.  have  anything  to  do  with 
the  work  while  you  were  out  there  ? 

ISlTennG 
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"A.    Yes,  sir. 

**Q.    What  did  they  have  to  do  with  itt 

*'A-    Well,  they  directed  the  work. 

*'Q.  Towles  &  Co.  then  directed  and  controlled  the 
work,  did  they  not! 

'*A.    Yes,  sir. 

**Q.  What  they  said,  then,  went  with  their  em- 
ployees ? 

^*A.    Yes,  sir.'' 

In  our  opinion  there  was  in  all  this,  material  evi- 
dence to  support  the  verdict  of  the  jury,  the  rulings 
of  the  lower  court,  and  the  court  of  civil  appeals  to 
the  effect  that  the  corporation  is  not  to  be  deemed  an 
independent  contractor. 

The  supreme  court  of  Illinois  had  to  deal  with  a  not 
dissimilar  situation,  where  a  gas  company  had  for  its 
own  purposes  brought  into  existence  a  construction 
company,  and  said: 

**We  are  of  opinion,  however,  that  the  doctrine 
of  independent  contractor'  does  not  apply  to  the  pres- 
ent case.  In  the  first  place,  the  construction  company 
was  a  mere  means  or  mode  adopted  by  the  gas  company 
for  the  construction  of  its  system  of  gas  pipes  and 
gas  works.  The  construction  company  was  a  mere 
instrument  or  tool  used  by  the  gas  company  for  that 
purpose.  The  evidence  tends  fairly  and  clearly  to 
show  that  the  construction  company  was  organized 
and  acted  simply  as  the  agent  or  servant  of  the  appel- 
lant company.  An  attempt  is  here  made  to  evade  lia- 
bility by  interposing  a  construction  company  as  the 
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guilty  party.  The  oflBcers  of  the  gas  company  were 
also  officers  of  the  construction  company.  The  con- 
struction company  and  the  gas  company  had  their 
offices  in  the  same  building.  .  .  .  One  Judson  was 
the  president  of  the  gas  company,  and  at  the  same 
time  was  consulting  and  supervising  engineer  of  the 
construction  company.  One  Yuille  was  paymaster  of 
the  construction  company,  and  also  an  officer  of  the 
gas  company.  One  Bryant  was  supervising  the  office 
and  fixtures  of  the  construction  company  in  December, 
1892,  and  was  also  secretary  and  treasurer  of  the  gas 
company.  All  the  officers  and  employees  of  the 
construction  company,  who  testified  in  this  case,  were 
either  at  the  same  time  connected  in  some  way 
with  the  gas  company,  or  passed  alternately  from  the 
service  of  one  to  the  service  of  the  other.  .  .  .  The 
law  is  qnite  clear  that  a  corporation  cannot  thus  shift 
its  responsibility  upon  another  corporation  which  is 
its  mere  agent  and  tool.'*  Chicago  Economic  Fuel, 
etc.,  Co.  V.  Myers,  168  HI.,  139,  48  N.  E.,  66. 

Mr.  Labatt,  a  recognized  authority,  in  a  note  ap- 
pended to  Central  Coal  <&  I.  Co.  v.  Grider,  65  L.  R.  A., 
455,  507  (1904),  referring  to  the  above  case,  said: 

"There  is  apparently  no  other  instance  of  the  appli- 
cation of  such  a  doctrine.  But  its  justice  and  reason- 
ableness are  so  manifest,  and  it  supplies  such  a  sim- 
ple and  direct  method  of  preventing  the  avoidance  of 
liability  by  the  subterfuge  of  creating  *  dummy'  cor- 
porations, that  the  present  writer  has  no  hesitation  in 
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expressing  the  hope  that  it  will  meet  with  general  ac- 
ceptance. ' ' 

The  same  principle  was  applied  in  the  later  case  of 
Traction  Company  v.  O'Connor,  149  111.  App.,  598. 

The  Myers  Case  was  further  followed  by  the  United 
States  circuit  court  of  appeals  of  the  first  circuit  in 
Holbrook,  etc.,  Corp.  v.  Perkins,  147  Fed.,  166,  77  C. 
C.  A.,  462  (1906),  in  which  it  appeared  that  the  defend- 
ant, Holbrook  Corporation,  on  obtaining  a  construction 
contract,  immediately  organized  another  corporation 
to  which  it  sublet  the  contract,  and  upon  the  facts  dis- 
closed the  court  held  that  the  execution  of  this  con- 
tract '^was  a  mere  piece  of  circumvention,  devised  to 
avoid  legal  liability  for  accidents  and  the  attachment 
of  property  in  tort  actions,"  and  which  might  by  the 
jury  be  regarded  as  making  the  manipulated  entity  the 
agent  for  whose  acts  the  Holbrook  Corporation  was 
liable. 

This  court  dealt  in  McDonald,  Shea  S  Co.  v.  RaU- 
road,  93  Tenn.  (9  Pickle),  281,  24  S.  W.,  252  (1893), 
with  an  attempted  manipulation  of  one  corporation 
by  another,  and  held  them  to  be  so  far  identical  as  that 
they  were  not  to  be  deemed  separate  entities  as  related 
to  the  rights  of  third  persons.  In  that  case  a  construc- 
tion company  had  originated  and  organized  a  railroad 
company  and  dictated  and  controlled  its  affairs.  The 
evidence  showed  a  lack  of  dealing  at  arm's  length 
between  the  two  entities.  The  claim  of  the  construc- 
tion company  was  that  it  stood  in  the  relation  of  prin- 
cipal contractor  to  the  railroad  company,  the  effect 
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of  which  would  be,  on  allowance,  to  defeat  the  lien  claim 
of  McDonald,  Shea  &  Co.,  a  firm  of  contractors  which 
had  done  construction  work  under  a  contract  with  the 
construction  company.  The  court,  notwithstanding  the 
last-noted  fact,  held  that  McDonald,  Shea  &  Co.  should 
be  treated  as  the  principal  contractors  of  the  railroad 
company,  because  of  the  inter-relationship  of  the  con- 
struction company  and  the  railroad  company. 

Other  cases  illustrating  the  principle  are  Nelson  v. 
American  Cement  Co.,  84  Kan.,  797,  115  Pac,  578; 
James  McNeil  Co.  v.  Crucible  Steel  Co.,  207  Pa.,  493, 
56  Atl.,  1067;  Consol.  Coal  Co.  v.  Seniger,  179  111.,  370, 
53  N.  E.,  733. 

The  ease  with  which  a  corporate  charter  may  be 
procured,  and  the  facility  with  which  a  corporate  en- 
tity may  be  manipulated  by  its  creators  and  made  a 
shield  for  their  protection  should  dispose  a  court  to 
look  through  any  such  intended  veil  into  the  face  of 
the  individual  or  individuals  behind. 

In  this  case  it  is  apparent  that  the  firm  was  and 
was  meant  to  be  the  prime  controlling  influence  over 
the  corporation.  The  corporation  was  lacking  in  that 
element  of  independence  of  action  required  to  consti- 
tute it  an  independent  contractor.  Imposed  on  it,  in 
respect  of  management  and  control,  was  the  will  of 
another  entity,  the  firm.  A  corporation  will  be  treated 
as  a  distinct  legal  entity,  ordinarily,  and  until  proof 
is  adduced  to  the  contrary.  But  that  notion  will  not 
prevail  when  the  result  would  be  to  give  countenance 
and  effect  to  a  mere  sham  and  work  injustice. 
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The  court  of  civil  appeals  properly  affirmed  the  judg- 
ment of  the  lower  court.  On  consideration  of  all  er- 
rors assigned  in  support  of  the  petition  of  Towles  & 
Co.,  the  writ  of  certiorari  is  denied. 
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Bryant  v.  Fbeeman  et  al. 
{Nashville.   December  Term,  1914.) 

HUSBAND  AND  WIFE.  Curtesy  initiate.  Right  of  hutband  to 
•ue  alone  to  protect  Joint  estate  of  husband  and  wife. 
As  gOTemor  of  the  family,  the  husband  may  control  his  wife's 
realty,  and  can  sue  for  and  collect  the  rents  thereof  when 
there  has  been  no  disseisin  of  their  joint  estate,  but  where  a 
wife  had  conveyed  her  land,  the  husband,  by  suit  in  equity 
in  the  nature  of  ejectment,  could  not  recover  possession*  rents, 
etc.,  of  the  property  on  the  strength  of  his  estate  by  curtesy 
initiate  without  joining  his  wife  as  plaintiff;  he  being  only 
jointly  seised  with  her  in  such  case,  and  the  right  of  action, 
if  any,  being  joint. 

Code  cited  and  construed:    Sec.  4234  (S.). 

Acts  cited  and  construed:     Acts  1849-60,  ch.  86. 

Cases  cited  and  distinguished:  Weisinger  y.  Murphy,  39  Tenn., 
674;  Guion  v.  Anderson,  27  Tenn.,  826. 

Cases  cited  and  approved:  Abies  v.  Abies,  86  Tenn.,  333; 
Brasfleld  v.  Brasfield,  96  Tenn.,  680;  Gillespie  v.  Worford,  42 
Tenn.,  642;  Oorley  v.  Corley,  67  Tenn.,  8. 


FROM  WILSON. 


Appeal  from  the  Chancery  Court  of  Wilson  County. 
.  W.  Stout,  Chancellor. 

S.  M.  Walkbb  and  J.  N.  Adams,  for  plaintiff. 

W.  E.  Chambebs  and  Horace  Ozmbnt,  for  defendant. 
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Me.  Justice  Fanchee  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  in  the  nature  of  ejectment,  filed  in  the 
chancery  court  by  Zeke  Bryant,  without  making  his 
wife  a  party,  to  recover  a  tract  of  land  owned  by  Isa 
Bryant,  his  wife,  and  to  also  recover  for  timber  cut 
from  the  land  and  for  rents  and  profits. 

The  defendants  claim  to  hold  under  a  deed  executed 
by  Isa  Bryant,  on  September  22,  1910,  for  which  she 
paid  $800.  The  husband  did  not  join  in  the  deed.  The 
bill  avers  the  marriage,  seisin  of  the  wife,  and  birth  of 
issue  alive,  which  entitled  complainant  to  an  estate  as 
tenant  by  the  curtesy  initiate,  and  it  is  in  this  right 
that  the  husband  seeks  to  recover. 

The  chancellor  dismissed  the  bill  for  want  of  equity 
on  the  face. 

Abies  V.  Abies,  86  Tenn.,  333,  9  S.  W.,  692,  relied  on 
by  complainant,  was  a  controversy  between  husband 
and  wife.  The  wife  had  rented  to  one  Harlow  twentv 
acres  of  her  land,  and  placed  him  in  possession.  The 
husband  objected  to  this,  and  brought  a  suit  of  forcible 
entry  and  detainer  against  the  tenant.  The  wife  then 
brought  a  bill  to  enjoin  the  prosecution  of  her  hus- 
band's suit,  claiming  absolute  control  under  the  Act 
of  1879  (Acts  1879,  ch.  141),  providing  that  the  rents 
and  profits  of  her  land  shall  not  be  subject  to  the  debts 
or  contracts  of  her  husband,  except  by  her  consent  in 
writing.  It  was  held  that  this  act  did  not  interfere 
with  the  ancient  rights  of  the  husband  as  governor  of 
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the  family,  but  merely  protects  the  wife's  rents  from 
the  husband's  creditors,  and  extinguishes  his  right  to 
contract  them  away.    The  wife 's  bill  was  dismissed. 

The  case  of  Brasfield  v.  Brasfield,  96  Tenn.,  580,  36 
S.  W.,  384,  cited  by  complainant,  was  a  divorce  suit, 
and  it  was  held  that  the  husband  was  entitled  to  the 
rents  of  the  wife's  lands  upon  dissolution  of  the  mar- 
riage at  the  suit  of  the  husband,  under  the  statute  (sec- 
tion 3329  [Milliken  &  V.]  Code). 

In  Gillespie  v.  Worford,  2  Cold.,  642,  the  wife  had 
executed  a  power  of  attorney  to  the  husband  to  convey 
her  lands,  under  which  he  had  executed  a  deed.  The 
husband  afterward  abandoned  the  wife,  and  she  ob- 
tained a  divorce,  thereafter  bringing  suit  for  the  land. 
It  was  held  that  she  could  not  recover,  but  the  pur- 
chaser was  vested  with  an  estate  of  freehold,  deter- 
ndnable  on  the  death  of  the  husband ;  that  the  husband, 
by  the  marriage,  acquires,  and  during  the  coverture 
enjoys,  a  freehold  interest  in  his  wife's  real  estate, 
during  their  joint  lives,  both  being  seised  in  her  right 
by  entirety,  the  effect  of  which  is  to  put  the  ownership 
for  the  coverture  entirely  in  the  husband's  power; 
that  he  can,  as  a  consequence,  alienate  his  ownership 
at  pleasure,  and  his  conveyance  will  pass  the  freehold, 
without  the  wife's  co-operation. 

The  case  of  Weisinger  v.  Murphy,  2  Head,  674,  is 
a  case  where  the  husband,  Porter,  and  wife,  had  been 
deprived  of  the  wife's  land  by  a  deed  executed  by  a 
cotenant  of  the  wife.    The  heirs  of  Mrs.  Porter  brought 
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suit  more  than  three  years  after  her  death.  It  was 
said: 

**  During  the  existence  of  the  coverture  he  is  not 
tenant  by  the  curtesy,  and  cannot  be,  unless  he  sur- 
vive his  wife,  and  therefore  has  no  particular  interest 
or  estate,  separate  from  the  fee-simple  estate  of  his 
wife. 

"If  there  be  a  disseisin  during  the  coverture,  it  is 
a  disseisin  of  the  entire  joint  estate,  and  they  must 
jointly  bring  suit  to  recover  the  possession.  And  if 
they  fail  to  do  so,  their  joint  right  of  action  will  be 
barred  by  seven  years'  adverse  possession,  and  the 
husband's  interest  barred  and  extinguished,  so  that, 
if  he  even  survive  his  wife,  he  has  no  estate  or  interest, 
and,  if  she  survive  him,  she  has,  by  the  proviso  in  the 
statute,  only  three  years  next  after  their  coverture 
shall  cease  within  which  to  sue. ' ' 

It  was  said  further : 

**The  case  is  entirely  different  where  there  is  no 
joint  right  of  suit  in  husband  and  wife,  as  where  the 
husband  makes  a  conveyance  of  the  lands  of  the  wife, 
she  not  joining  therein — ^where  the  husband,  by  his 
deed,  has  estopped  himself  from  suing,  and  the  wife 
cannot  sue  alone;  nor  can  she,  or  her  heirs,  sue  the 
husband's  vendee,  until  after  the  husband's  death,  and 
the  case  becomes  one  of  particular  estate  and  remain- 
der, with  the  right  of  seven  years,  in  the  wife,  or  her 
heirs,  to  sue  next  after  the  husband's  death."  Weis- 
inger  v.  Murphy,  2  Head,  676,  677. 
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In  Guion  v.  Anderson  the  question  was  whether 
Guion,  the  husband,  was  barred  by  the  statute  of  limi- 
tations by  a  disseisin  during  the  lifetime  of  the  wife 
and  after  her  marriage  to  Guion.  He  claimed  an  es- 
tate by  the  curtesy,  the  wife  having  died,  there  being 
issue  bom  of  the  marriage  to  Gkiion.    The  court  said ; 

''In  the  language  of  the  books,  the  estate  is  initiate 
on  issue  bom,  and  consummate  on  the  death  of  the 
wife.  It  cannot  by  possibility  exist  during  the  life  of 
the  wife,  and  may  be  defeated  by  alienation  or  death 
of  the  husband  in  her  lifetime.  At  the  time  of  the  dis- 
seisin in  this  case  it  was  entirely  contingent  and  un- 
certain whether  the  interest  of  John  Guion  would  con- 
tmue  beyond  the  coverture.  He  was  not  then  seised  of 
a  particular  interest  or  estate  separate  from  the  fee- 
simple  estate  in  his  wife.  By  marriage  the  husband 
gains  an  estate  of  freehold  in  the  inheritance  of  his 
wife,  in  her  right,  which  may  continue  during  their 
joint  lives,  and  may,  by  possibility,  last  during  his 
own  life.  He  is  not,  however,  solely  seised,  but  jointly 
with  his  wife.  The  technical  phraseology  of  the  com- 
mon-law pleaders  to  express  the  interest  of  the  hus- 
band in  the  estate  of  his  wife  is  'that  husband  and 
wife  are  jointly  seised  in  right  of  the  wife.  [Wood  v. 
Savage] J  2  Doug.,  329'";  Chiion  v.  Anderson,  8 
Humph.,  325. 

In  Corley  v.  Corley,  8  Baxt.,  8,  it  was  held  that,  if 
there  be  a  disseisin  during  coverture,  it  is  a  disseisin 
of  the  entire  joint  estate,  and  husband  and  wife  must 
jointly  sue  to  recover  possession ;  but,  where  the  wife 
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was  forced  by  the  cruel  conduct  of  the  husband  to  leave 
home,  equity  would  grant  her  a  fair  proportion  of  the 
rents  and  profits  secured  for  herself  and  children. 

Prior  to  the  Act  of  1849-50  (Laws  1849-50,  ch.  36; 
Shannon's  Code,  section  4234)  it  was  held  that  the  deed 
of  the  husband  operated  to  convey  his  own  estate  in 
his  wife 's  land ;  that  his  deed  operated  as  a  severance 
of  their  joint  estate,  and  vested  the  purchaser  with 
the  husband's  estate  in  the  lands,  and  this  purchaser 
was  therefore  in  rightful  possession  during  the  con- 
tinuance of  the  husband's  estate.  The  result  was  to 
deprive  the  wife  of  her  right  during  the  life  of  the 
husband. 

This  Act  of  1849-50  secured  to  the  wife  her  estate 
against  any  act  or  liability  of  the  husband,  and  it  was 
held  after  that  time  she  could  sue  by  next  friend  and  re- 
cover her  lands,  independent  of  the  husband,  where  he 
had  attempted  to  convey  or  as  against  any  sale  by  his 
creditors,  and  her  lands  could  only  be  conveyed  by  joint 
deed  of  husband  and  wife  in  the  manner  prescribed 
by  law  in  which  married  women  shall  convey  their 
lands.  Shannon's  Code,  4234;  McCallum  v.  Petigrew, 
10  Heisk.,  394. 

The  husband,  as  governor  of  the  family,  and  by  vir- 
tue of  the  marriage,  is  entitled  to  the  control  of  his 
wife's  estate  in  land,  and  can  sue  for  and  collect  the 
rents  when  there  has  been  no  disseisin  of  their  joint 
estate.  It  is  by  virtue  of  the  joint  seisin  of  husband 
and  wife  that  the  husband  controls.  That  joint  seisin 
exists  even  though  there  be  a  controversy  between 
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husband  and  wife  as  to  this  control  when  no  one  is 
holding  the  land  adverse  to  her  title.  But,  without 
some  showing  or  equity  which  would  take  the  case  out 
of  the  common-law  rule,  the  husband  cannot  sue  in 
ejectment  alone,  in  his  own  name  to  recover  his  wife 's 
land. 

In  the  present  case  no  effort  is  made  to  protect  the 
wife  as  against  her  act  by  showing  that  she  was  im- 
posed upon,  and  no  excuse  is  given  why  she  is  not  a 
party  jointly  complainant  with  her  husband.  The  com- 
plainant sues  in  his  own  right  independent  of  the  wife. 
Under  these  circumstances  he  cannot  recover.  We  do 
not  mean  to  hold  that  the  husband  is  powerless  to  pro- 
tect his  wife 's  property  or  his  own  rights  in  the  prop- 
erty, nor  to  recover  rents,  under  any  and  all  circum- 
stances where  the  wife  has  attempted  to  convey  her 
land,  but  this  court  does  hold  that  no  recovery  can  be 
had  in  the  manner  here  attempted. 

The  decree  of  the  chancellor  must  be  aflSrmed. 
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» 

Moss  V.  State.  * 
{NashvUle.   December  Term,  1914.) 

1.  SUNDAY.    Trial. 

Unless  authorized  by  statute,  court  cannot  be  held  on  Sunday; 

hence  It  Is  Improper  for  the  judge  In  a  criminal  case  to  charge 

the  Jury  on  Sunday.     (Post,  pp.  97-103.) 
Cases  cited  and  distinguished:     Gholston  y.  Oholston,  31   Qa., 

625;  Jones,  Adm'r,  v.  Johnson,  61  Ind.,  257;  McCorkle  v.  State, 

14  Ind.,  39;   People  v.  Odell,  Dak.  197;    Swann  v.  Broome,   3 

Burrowes,  1955. 

2.  COMMON   LAW.     Effect  of. 

The  common  law  of  England  as  it  stood  at  and  before  the 
separation  of  the  colonies  Is  law  in  Tennessee,  being  derived 
from  North  Carolina,  out  of  which  State  the  State  of  Ten- 
nessee was  carved,  for  Acts  N.  C.  1715,  ch.  81,  and  Acts  N.  C. 
1778,  ch.  5,  preserved  the  common  law,  while  Cession  Act 
1789,  ch.  3,  provided  for  Its  continuance  in  the  State  of  Ten- 
nessee.    iPostt  pp.  103-106.) 

Cases  cited  and  approved:  Shute  v.  Harder,  9  Tenn.,  5;  State 
V.  Miller,  79  Tenn.,  626;  Box  v.  Lanier,  112  Tenn.,  393;  Fields 
V.  State,  9  Tenn.,  158;  Porter  v.  State,  8  Tenn.,  226;  State  v. 
Miller,  79  Tenn.,  620;  Nunnely  v.  Doherty,  9  Tenn.,  27;  Egnew 
V.  Cochran,  39  Tenn.,  320. 

Cases  cited  and  distinguished:  Tisdale  v.  Munroe,  11  Tenn.,  320; 
Smith  V.  Bank,  115  Tenn.,  12;  Glasgow's  Lessee  v.  Smith  ft  Black- 
well,  1  Tenn.,  144. 

3.  COMMON   LAW.     Effect  of. 

The  Tennessee  Code  governs,  in  case  of  conflict  between  its 
provisions  and  the  common  law.    (Post,  pp.  103-106.) 

4.  COMMON  LAW.     Existence  of  custom.    Question  for  court. 
Every  general  custom  is  a  part  of  the  common  law,  and  the  ex- 
istence of  a  general  custom,  as  the  one  not  to  hold  court  on 
Sunday,  is  a  question  for  the  courts.     (Post,  pp.  106-110.) 


*The  question  of  receiving  a  verdict  on  Sunday  is  treated  in  a 
note  in  39  L.  R.  A.  (N.  S.),  844. 
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Acts  cited  and  construed:  Acts  1741,  ch.  14,  sec.  2;  Ax^ts  1777, 
ch.  8,  sec.  6. 

Code  cited  and  distinguished:  Sees.  3029,  3031,  4623,  5940,  6993, 
6994  (S.). 

Cases  cited  and  approved:  Styles  y.  Harrison,  99  Tenn.,  128; 
City  of  Parsons  v.  Lindsay,  41  Kan.,  336;  Henderson  v.  Rey- 
nolds, 84  Qa.,  159;  State  of  Louisiana  y.  Keatine»  130  La., 
434. 

5.  SUNDAY.     Holding  of  court. 

The  common-law  rule,  that  court  cannot  be  held  nor  ordinary 
business  transacted  upon  Sunday,  is  recognized  by  Code  1858, 
sees.  1723,  1724,  2902  (Shannon's  Code,  sees.  3029,  3031,  4623), 
prohibiting  the  carrying  on  of  ordinary  duties  on  that  day. 
{Post,  pp.  106-110.) 

6.  SUNDAY.    Charging  of  Jury.     Holding  court. 

The  charging  of  a  Jury  is  a  high  Judicial  function,  and,  when 
the  Jury  were  charged  on  Sunday,  court  was  held  on  that  day. 
{Post,  p.  110.) 

7.  CRIMINAL  LAW.     Appeal.     Review.     Harmless  error. 

Where  court  was  improperly  held  on  Sunday,  such  action  can- 
not be  disregarded  as  a  mere  irregularity,  under  Acts  1911, 
ch.  32,  for  it  is  equiYalent  to  holding  court  at  a  place  not 
authorized.     {Post,  pp.  110,  111.) 

Acts  cited  and  construed:     Acts  1911,  ch.  32. 


FROM  PUTNAM. 


Appeal  from  the  Criminal  Court  of  Putnam  County. 
—J.  H.  Gabdenhibb,  Judge. 

W.  Bryant,  V.  E.  Bookman,  J.  A.  Conlin,  B.  G.  Ad- 
cock  and  P.  C.  Ceowi^t,  for  appellant. 

Wm.  H.  Swiggabt,  Jb.,  Assistant  Attorney-General, 
for  the  State. 
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Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  indicted  in  the  criminal 
oonrt  of  Putnam  county,  at  the  September  term,  1910, 
for  the  murder  of  H.  S.  Gill.  He  was  tried  and  found 
guilty  of  murder  in  the  first  degree  with  mitigating 
circumstances  at  the  May  term,  1914,  and  judgment 
was  rendered  that  he  be  confined  in  the  State  peniten- 
tiary during  his  natural  life.  He  made  a  motion  for 
a  new  trial  in  the  lower  court,  which  was  overruled, 
and  he  has  appealed  to  this  court  and  assigned  errors. 

We  deem  it  unnecessary  to  notice  any  of  the  errors 
assigned,  except  one  based  upon  the  following  facts: 
The  minutes  of  the  court  for  Saturday,  May  23d,  re- 
cite that  the  hearing  of  testimony  was  concluded  on 
that  day,  and  the  arguments  of  counsel  continued  un- 
til 11:30  p.  m.,  and  that  no  formal  adjournment  of 
court  was  taken,  but  the  sheriff  was  directed  to  bring 
the  jury  into  court  on  the  next  morning.  FoUowing 
this  an  entry  appears,  as  of  date  May  24th,  reciting 
that  the  court  met  pursuant  to  adjournment;  present 
and  presiding  the  Honorable  J.  M.  Gardenhire,  Judge, 
etc.    The  entry  then  proceeds  as  follows: 

**No  formal  proclamation  of  the  opening  of  court 
was  made  by  the  sheriff,  the  court  not  formally  having 
adjourned,  but  having  taken  a  recess  until  this  time 
for  the  purpose  of  the  court's  delivering  his  charge  to 
the  jury  in  the  case  of  State  of  Tennessee  v.  McConnell 
Moss,  charged  with  murder. ' ' 
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It  is  then  recited,  under  the  proper  style  of  the  case, 
that  the  attorney-general  was  present  for  the  State, 
and  also  the  defendant  in  his  own  proper  person  and 
by  counsel,  and  that  the  jury  also  came,  giving  the 
names  of  the  members  of  the  jury,  etc., 
•*and  said  jury  having  heard  all  of  the  evidence  on  both 
sides  of  the  case,  and  having  heard  the  arguments  of 
counsel,  the  court  proceeded  to  read  his  charge  to  the 
jury,  which  was  delivered  to  them  in  writing,  and  said 
jury,  having  received  the  charge  of  the  court  in  writ- 
ing, retired,  in  charge  of  their  sworn  officers  aforesaid, 
to  consider  of  their  verdict,  carrying  with  them  said 
written  charge  of  the  court  and  indictment  in  the  case. 
This  charge  was  delivered  at  11  o'clock  a.  m.,  Sunday, 
May  24, 1914." 

The  minutes  on  Monday,  the  following  day,  recite 
in  regular  form  that  the  jury  having  heard  all  the  evi- 
dence and  the  arguments  of  counsel,  and  having  re- 
ceived the  charge  of  the  court,  returned  their  verdict 
into  open  court. 

The  question  presented  is  whether  the  trial  judge 
conld  lawfully  hold  court  and  charge  the  jury  on  Sun- 
day. 

In  a  long  experience  on  the  bench  the  writer  of  this 
opinion  can  recall  no  instance  in  which  a  similar  at- 
tempt was  ever  before  made  in  this  State  by  any  of 
onr  trial  judges,  nor  can  any  other  member  of  the 
court  recall  such  instance.  Some  authorities  have  been 
submitted  to  us  from  other  jurisdictions  in  which  such 

ISlTenn? 
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a  practice  has  been  measurably  sanctioned  under  spe- 
cial circumstances  or  by  statute,  but  only  two  cases 
have  been  brought  to  our  attention  where  such  an  at- 
tempt has  been  made  in  the  absence  of  a  statute.  One 
of  these  cases  is  Gholston  v.  Gholston,  31  Ga.,  625,  638. 
A  brief  excerpt  from  the  opinion  in  this  case  will  show 
all  that  appears  on  the  subject.    Said  the  Court: 

**The  court  was  actually  delivering  the  charge  to 
the  jury  on  Saturday  night,  when  the  hour  of  12  o  'clock 
arrived,  and  the  Sabbath  day,  according  to  our  com- 
putation of  time,  had  commenced  before  he  concluded. 
This  may  have  been  an  inadvertence,  but,  under  all 
the  circumstances,  was  certainly  no  very  grave  error. 
.  .  .  Whatever  judicial  action  was  had  on  the  Sab- 
bath day  was  either  inadvertent  or  inevitable.  .  .  . 
We  think  that  what  transpired  on  the  Sabbath  was  not 
sufficient  to  vitiate  the  verdict,  holding,  at  the  same 
time,  that  all  courts  should  abstain  from  the  transac- 
tion of  ordinary  business  on  that  holy  day.'* 

The  next  instance  is  Jones,  AdmW,  v.  Johnson^  61 
Ind.,  257,  264.  The  point  in  decision  was  that  the 
trial  judge  committed  error  in  entering  the  jury  room 
on  Sunday  and  instructing  the  jury  in  the  absence  of 
the  parties  and  of  their  counsel.  After  quoting  a  pas- 
sage from  McCorkle  v.  State,  14  Ind.,  39,  to  the  effect 
that  the  law  permitted  a  verdict  to  be  returned  on 
Sunday,  and  as  an  incident  authorized  the  court  to  sit 
on  that  date  to  receive  any  motion  or  order  touching 
it,  and  to  discharge  the  jury  after  rendering  it,  contin- 
ued: 
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**We  may  add,  as  a  further  incident  to  this  author- 
ity to  receive  a  verdict  on  Sunday,  that  in  our  opinion, 
if  it  should  appear  to  be  necessary  to  a  speedy  forma- 
tion and  return  of  a  verdict,  and  the  jury  should  de- 
sire to  be  informed  on  that  day  as  to  any  part  of  the 
testimony,  or  as  to  any  point  of  law  arising  in  the  case, 
the  court  may  sit  on  Sunday  for  the  purpose  of  giving 
the  jury  any  information  required,  in  the  presence  of, 
or  after  notice  to,  the  parties  or  their  attorneys. ' ' 

It  is  perceived  that  what  was  said  in  this  case  upon 
the  subject  of  instructing  the  jury  was  dictum,  since 
the  ground  of  reversal,  and  the  only  point  under  ex- 
amination, was  the  action  of  the  trial  judge  in  going 
mto  the  jury  room  and  giving  additional  instructions, 
in  the  absence  of  and  without  notice  to  the  parties  or 
their  counsel. 

In  the  Gteorgia  case  the  matter  was  treated  as  merely 
an  inadvertence,  and,  if  not  so,  as  a  necessity. 

We  are  referred  to  the  case  of  People  v.  Odell,  1 
Dak.,  197,  203,  46  N.  W.,  601,  603.  A  short  excerpt 
from  that  case  will  suflSciently  show  its  substance: 

**It  appears  from  the  record  that  the  jury  was 
charged  and  retired  to  consider  of  their  verdict  about 
9  o^clock  on  Saturday  night,  and  that  at  3  o'clock  on 
Sabbath  afternoon,  the  jury  not  having  agreed,  the 
judge,  on  his  own  motion,  had  them  brought  in  and 
delivered  to  them  further  instructions,  by  way  of  cor- 
recting a  supposed  error  in  his  former  charge,  and 
this  is  assigned  as  error.  It  is  claimed  that,  this  be- 
ing a  judicial  act,  it  could  not  be  done  on  the  Sabbath. 
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The  Sabbath  being  dies  non  juridiciis,  it  is  doubtless 
the  well-settled  general  rule  that  no  judicial  act  can 
be  done  on  that  day.  But  the  jury  being  out,  they  are 
not  permitted  to  separate  until  they  have  agreed  upon 
their  verdict,  or  are  discharged  by  the  court  from  fur- 
ther consideration  of  the  case.  The  Code  of  Criminal 
Procedure  provides  (section  338)  that  'while  the  jury 
are  absent  the  court  may  adjourn  from  time  to  time  as 
to  other  business,  but  it  is  nevertheless  deemed  open 
for  every  purpose  connected  with  the  case  submitted 
to  them  until  the  verdict  is  rendeted  or  the  jury  dis- 
charged. ' ' 

So  it  was  held  that  under  the  statute  the  court  was 
to  be  considered  open  for  such  case. 

In  the  absence  of  a  statute  authorizing  it,  there  can 
be  no  doubt  that  it  is  unlawful  for  a  court  to  do  any 
judicial  act  on  Sunday.  The  leading  case  is  Swann 
V.  Broome,  3  Burrows,  1955— year  1764.  In  this  case 
Lord  Mansfield  reviewed  the  whole  subject.  He  said 
that  anciently  the  court  sat  on  Sundays;  that  the  an- 
cient Christians  practiced  this  for  two  reasons:  One 
was  in  opposition  to  the  heathen,  who  were  supersti- 
tious about  the  observation  of  days  and  times,  conceiv- 
ing some  to  be  ominous  and  unlucky  and  others  lucky ; 
that  therefore  the  Christians  laid  aside  all  observance 
of  days;  that  a  second  reason  they  had  was  that  by 
keeping  their  own  courts  always  open  they  prevented 
Christian  suitors  from  resorting  to  heathen  courts. 
But  he  further  observed  that  in  the  year  517  a  canon 
was  made  forbidding  the  adjudication  of  causes  on 
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Simday;  that  this  canon  was  ratified  in  the  time  of 
Theodosius,  who  fortified  it  with  an  imperial  constitu- 
tion. He  referred  to  other  subsequent  canons  adding 
other  holy  days.  These  canons,  it  seems,  were  received 
and  adopted  by  the  Saxon  kings  of  England,  and  were 
all  confirmed  by  William  the  Conqueror  and  Henry 
n,  and  so  became  part  of  the  common  law  of  England. 
That  in  the  course  of  time,  other  days  were  disregarded 
as  nonjudicial,  but  Sunday  retained.  It  was  held  that, 
while  merely  ministerial  acts  might  be  done  on  Sunday, 
no  judicial  act  could  be  performed.  For  example,  the 
rendering  of  a  judgment  or  the  awarding  of  a  process, 
since  these  acts  could  not  be  supposed  to  be  done  but 
whilst  the  court  was  actually  sitting.  Said  his  lord- 
ship: 

"As  to  the  observation  'that  the  courts  of  justice 
have  never  been  restrained  by  act  of  Parliament  from 
sitting  on  Sundays,  and  that  St.  29  Car.  2,  ch.  7,  does 
not  extend  to  giving  judgments,  it  was  needless  to 
restrain  them  from  it  by  act  of  Parliament.  They 
could  not  do  it,  by  the  canons  anciently  received  and 
made  a  part  of  the  law  of  the  land.  And  therefore 
restraining  them  from  it  by  act  of  Parliament  would 
have  been  merely  nugatory.  ...  In  McCalley's 
Case  in  9  Co.  it  was  objected  that  Sunday  is  not  dies 
juridicus,  and  that  therefore  no  arrest  can  be  made 
in  it,  and  every  one  ought  to  abstain  from  secular 
affairs  on  that  day.  But  it  was  answered  and  resolved 
that  no  judicial  act  ought  to  be  done  in  that  day,  but 
ministerial  acts  may  be  lawfully  executed  in  Sunday. '  * 
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To  the  same  effect  is  4  Bacon  ^s  Abridgment,  page 
640: 

*  *  By  the  common  law  dies  dominicus  non  est  juridi- 
cus.  No  plea  therefore  shall  be  holden  quindena  Pas- 
chae,  because  it  is  always  the  Lord's  day,  but  it  shall 
be  crastino  quindenae  Paschae.  F.  N.  B.  17,  f.  So, 
upon  a  fine  levied  with  proclamations  according  to  the 
statute  of  4  H.  7,  ch.  24,  if  any  of  the  proclamations 
are  made  on  the  Lord 's  day,  all  the  proclamations  are 
void,  for  the  justices  may  not  sit  upon  that  day,  being 
a  day  exempt  from  business  by  the  common  law  for 
the  solemnity  of  it,  to  the  intent  that  all  people  may 
apply  themselves  that  day  to  prayer  and  serving  God.  * ' 
Finch's  Law,  7. 

In  Wharton's  Legal  Maxims,  the  maxim  ^'dies  do- 
minicus non  est  juridicus"  is  correctly  rendered:  ''The 
Lord's  day  (Sunday)  is  not  juridical,  or  a  day  for 
legal  proceedings."  He  adds:  ''None  of  the  courts 
of  law  or  equity  can  sit  on  this  day." 

So  it  has  been  held  that  no  indictment  can  be  found 
on  Sunday,  and  that  every  indictment  should  have  a 
caption  showing  the  day  on  which  it  was  found  so  that 
it  might  appear  that  it  was  not  found  on  Sunday.  8 
Bacon  Abridg.,  701;  2  Saund.,  290;  Vent.,  107;  2  Keb., 
731.  Nor  can  a  writ  of  inquiry  be  executed  on  Sunday. 
4  Bacon,  Abridg.,  640;  Fortesc,  373;  1  Str.,  387. 

The  chancery  court  was  never  adjourned,  standing 
open  at  all  times,  but  only  for  the  issuing  of  writs, 
in  its  function  of  offician  brevium.    Choyce  Cases  in 
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Chancery,  86;  2  Bac.  Abridg.,  681;  4  E.,  4,  2;  4  Inst., 
80. 

So  stood  the  common  law  at  and  before  the  separa- 
tion of  the  colonies  from  the  mother  country.  That 
law,  in  general  terms,  is  the  law  of  Tennessee.  We 
say,  in  general  terms,  because  we  derive  it  through  our 
mother  State,  North  Carolina: 

**Our  ancestors  brought,  upon  their  emigration,  the 
common  law  with  them  as  their  rule  of  action,  and  still 
retained  it  where  applicable ;  so  it  was  declared  upon 
the  first  settlement  of  North  Carolina,  in  Acts  1715, 
ch.  31,  sec.  6.  So  also  after  the  Revolution  in  1778  it 
was  again  declared  '  that  all  such  parts  of  the  common 
law,  as  were  heretofore  in  force  and  use  within  this 
territory,  ...  as  are  not  destructive  of,  repug- 
nant to,  or  inconsistent  with,  the  freedom  or  inde- 
pendence of  this  State,  and  the  form  of  government 
therein  established,  and  which  have  not  been  otherwise 
provided  for,  in  the  whole  or  in  part,  abrogated, 
repealed,  or  expired,  .  .  .  are  hereby  declared  to 
be  in  full  force  within  this  State.  *  Act  April,  1778,  ch. 
5,  sec.  2."  Fields  v.  State,  1  Terg.  (9  Tenn.),  158, 159; 
Porter  v.  State,  Mart.  &  T.  (8  Tenn.),  226,  227,  and 
cases  cited  on  latter  page;  Tisdale  v.  Munroe,  3  Yerg. 
(11  Tenn.),  320,  323,  324;  State  v.  MUler,  11  Lea  (79 
Tenn.),  620,  624-629;  Smith  v.  Bank,  7  Gates  (115 
Tenn.),  12, 17  to  19,  89  S.  W.,  392,  393. 

As  said  in  the  latter  case : 

'*The  cession  act,  enacted  by  the  general  assembly  of 
North  Carolina  in  1789  (Act  1789,  ch.  3),  and  accepted 
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by  the  Congress  of  the  United  States  April  2,  1790, 
provided  that  the  laws  in  force  and  in  use  in  North 
Carolina  at  the  time  of  passing  that  act  should  be  and 
continue  in  full  force  in  the  territory  ceded  until  the 
same  should  be  repealed  or  altered  by  the  legislative 
authority  of  the  territory.  Nunnely  v.  Doherty,  1  Yerg., 
27. 

*^And  by  our  constitutions  adopted  in  1796  and  1834 
it  was  provided  that  all  laws  then  in  force  in  the  terri- 
tory previous  to  1796,  and  those  in  Tennessee  previous 
to  1834,  not  inconsistent  with  those  instruments,  re- 
spectively, should  continue  in  force  until  they  should 
expire,  be  altered,  or  repealed  by  the  general-assem- 
bly.   Egnew  v.  Cochrane,  2  Head,  320. 

*'This  was  the  statics  of  the  common  law  and  the 
statutes  of  North  Carolina  previous  to  the  cession 
act,  in  Tennessee,  save  as  modified  by  subsequent  leg- 
islation, until  the  adoption  of  our  Code  of  1858,  which 
superseded  all  other  statutory  law  in  this  State,  ex- 
cept as  therein  specially  provided.  Code  1858,  sec. 
41  (Shannon's  Code,  sec.  58) ;  State  v.  Miller j  11  Lea, 
626.'' 

In  Tisdale  v.  Munroe,  supra,  the  court  said  that  as 
to  British  statutes  not  previously  in  use  in  North  Car- 
olina, and  such  as  had  been  altered  after  the  formation 
of  our  constitution,  **of  these  the  court  must  judge." 

In  Glasgow's  Lessee  v.  Smith  <&  Blackwell,  1  Tenn. 
(Overt.),  144,  154, 155,  it  is  said: 

**With  respect  to  what  part  of  the  statutes  of  Eng- 
land, to  use  the  language  of  this  act  (Act  of  1778,  su- 
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pra),  *were  heretofore  in  force  and  use/  no  satisfac- 
tory opinion  can  be  given;  bnt  the  alternative  of  this 
sentence  is  susceptible  of  specification.  The  expres- 
sions are,  ^  or  so  much  of  the  said  statutes,  etc.,  as  are 
not  destructive  of,  repugnant  to,  or  inconsistent  with 
the  freedom  and  independence  of  this  State  and  the 
form  of  government. '  In  other  words,  all  the  statutes 
of  England  contemplated  in  this  act  are  in  force  which 
are  not  inconsistent  with  the  principles  and  the  form 
of  the  government.  The  statutes  contemplated  by  the 
act  were  those  .  .  .  passed  previously  to  the  fourth 
year  of  James  I,  when  the  charter  of  the  colony  of  Vir- 
ginia was  granted,  which  included  what  was  afterwards 
called  North  Carolina. ' ' 

To  these  should  be  added  statutes  passed  afterwards 
up  to  the  Eevolution,  when  the  colonies  were  specially 
named.  Shute  v.  Harder,  1  Yerg.  (9  Tenn.),  5  to  8, 
24  Am.  Dec.,  427.  In  a  note  appended  by  Mr.  Justice 
Cooper,  formerly  a  member  of  this  court,  to  the  ease 
of  Glasgow's  Lessee  v.  Smith  S  Bla^kwell,  supra,  we 
are  furnished  with  a  list  of  English  statutes  which 
have  been  held  in  force  in  this  State.  1  Tenn.  (Coop. 
Ed.),  169.  In  the  case  of  State  v.  Miller,  supra,  the 
opinion  is  expressed  by  Mr.  Justice  Freeman  arguen- 
do that  our  Code  of  1858  repealed  all  English  statutes 
previously  in  force  here,  as  well  as  all  prior  acts  of 
our  own  legislature,  and  that  of  North  Carolina,  with 
certain  exceptions  stated  in  section  41,  of  that  body 
of  laws.  It  is  unnecessary  to  deal  with  the  proposi- 
tion here  as  to  the  English  statutes,  because  the  learned 
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justice  conceded  that  although  the  Eioglish  statutes 
were  thus  repealed  as  statutes,  yet  the  rules  or  princi- 
ples contained  in  them  remained  as  principles  of  our 
common  law.  What  was  said  in  Box  v.  Lanier,  112 
Tenn.,  393,  417,  79  S.  W.,  1042,  64  L.  E.  A.,  458,  by 
Mr.  Chief  Justice  Beard,  on  the  same  subject,  in  ap- 
proving State  V.  Miller,  must  be  understood  with  the 
same  qualification  set  down  in  the  case  last  named. 
Of  course,  where  the  Code  contains  anything  contrary 
to  a  commonJaw  rule,  whether  expressed  in  an  ancient 
act  of  Parliament  or  in  the  decision  of  a  court  or  judge, 
the  Code  provision  prevails. 

The  common-law  rule  as  to  Sunday  has  been  ex- 
pressly recognized  in  this  State  in  the  case  of  Styles 
V.  Harrison,  15  Pick.  (99  Tenn.),  128,  41  S.  W.,  333, 
63  Am.  St  Eep.,  844,  in  which  a  judgment  against 
Styles,  fixing  a  fine  upon  him,  and  purporting  to  au- 
thorize his  confinement  in  the  workhouse,  was  held 
void  because  rendered  on  Sunday.  Moreover,  the  un- 
broken custom  of  this  State  for  more  than  100  years, 
setting  apart  and  treating  Sunday  as  a  nonjudicial  day, 
would  establish  its  character  as  such,  as  a  part  of  the 
common  law  of  this  State,  even  apart  from  and  in  the 
absence  of  the  decisions  referred  to: 

**If  a  question  arise  concerning  the  existence  of  a 
general  custom,  it  is  to  be  tried  by  the  justices,  because 
every  general  custom  is  a  part  of  the  common  law.*' 
9  Bac.  Abridg.,  551;  Bro.  Trial,  pi,  143;  Mod.,  573. 

We  have  no  statutes  changing  the  common-law  rule, 
except  as  indicated  below. 
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To  make  this  clear,  it  is  necessary  that  we  briefly 
set  forth  the  early  statutes  of  North  Carolina  and 
of  this  State  forbidding  the  pursuit  of  common  avoca- 
tions on  Sunday,  and  the  service  of  process  on  that 
day,  and  the  provisions  of  our  Code  thereon. 

The  North  Carolina  Act  of  the  year  1741  (chapter 
14,  sec.  2)  reads: 

"That  all  and  every  person  and  persons  whatsoever 
shall,  on  the  Lord's  day,  commonly  called  Sunday, 
carefuUy  apply  themselves  to  the  duties  of  reUgion  and 
piety;  and  that  no  tradesman,  artificer,  planter,  la- 
borer, or  other  person  whatsoever,  shall,  upon  the 
land  or  water,  do  or  exercise  any  labor,  business,  or 
work  of  their  ordinary  callings  (works  of  necessity  and 
charity  only  excepted),  nor  employ  themselves  either 
in  hunting,  fishing  or  fowling,  nor  use  any  game,  sport, 
or  play,  on  the  Lord 's  day  aforesaid,  or  any  part  there- 
of, upon  pain  that  every  person  so  oflfending,  being 
of  the  age  of  fourteen  years  and  upwards,  shall  forfeit 
and  pay  the  sum  of  ten  shillings  proclamation  money. '  * 

The  foregoing  provisions  were  subsequently  re-en- 
acted in  1803  (chapter  47),  and  were  later  carried  into 
our  Code  in  section  1723  (Sh.,  sec.  3029),  and  section 
1724  (Sh.,  sec.  3031),  except  the  injunction  to  ''apply 
themselves  to  the  duties  of  religion  and  piety. ' ' 

The  North  Carolina  act  on  the  subject  of  executing 
process  on  Sunday  was  Acts  1777,  ch.  8,  sec.  6: 

''It  shall  not  be  lawful  for  any  sheriff,  or  other 
officer,  to  execute  any  writ  or  other  process  upon  a 
Sunday,  or  upon  any  person  attending  his  duty  at  a 
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muster  of  the  militia,  or  any  election,  ...  or  any 
person  summoned  to  attend  as  a  witness,  or  a  juror; 
and  all  such  service  of  process  is  hereby  declared  ille- 
gal and  void,  unless  the  same  be  issued  against  any 
person  or  persons  for  treason,  felony,  riot,  rescous, 
breach  of  the  peace,  or  upon  an  escape  out  of  prison 
or  custody,  and  such  process  shall  be  executed  at  any 
time  or  place."    Nich.  &  Car.,  p.  665. 

This  was  reproduced  in  our  Code,  section  2902  (Sh., 
sec.  4623),  to  this  extent: 

**  Actions  may  be  abated  by  plea  of  the  defendant  in 
the  following  cases:  (1)  Where  process  is  issued  or 
served  on  Sunday,  except  in  the  cases  prescribed  in 
sections  4529  to  4533." 

The  sections  last  cited  forbid  the  issuance  of  civil 
process  on  Sunday,  except  in  certain  specified  cases. 

Criminal  process: 

*'Any  process,  warrant  or  precept  authorized  to  be 
issued  by  any  of  the  judges,  justices  of  the  peace,  or 
clerks  of  the  court  in  any  criminal  prosecution  in  be- 
half of  the  State  may  be  issued  at  any  time  and  made 
returnable  at  any  day  of  the  term."  Code,  sec.  5031 
(Sh.,  sec.  6991). 

Section  5033  (Sh.,  sec.  6993): 

*  *  Arrests  by  officers  for  public  offenses  may  be  made 
on  any  day  at  any  time." 

Section  5034  (Sh.,  sec.  6994): 

**  Arrests  by  private  persons  for  felonies  may  be 
made  on  any  day  and  at  any  time." 

Section  4128  (Sh.,  sec.  5940): 
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"He  [a  justice  of  the  peace]  is  authorized,  however, 
to  try  any  cause  that  may  be  brought  before  him  at 
any  time,  and  at  any  place,  within  the  county,  unless 
expressly  prohibited  by  some  positive  provision  of  this 
Code." 

This  language  is  perhaps  sufficiently  broad  to  en- 
able a  justice  of  the  peace  to  try  a  case  on  Sunday,  at 
least  a  criminal  case ;  but  we  are  not  sure  of  this.  As 
the  question  does  not  arise  in  the  present  case,  we  do 
not  determine  it.  However,  if  this  language  does  not 
give  the  authority  there  is  nothing  in  our  Code  giving 
any  authority  to  any  judicial  officer  to  try  a  case  on 
Sunday.  Certain  it  is  there  is  no  authority  to  justify 
any  judicial  officer  higher  than  a  justice  of  the  peace 
to  perform  an  act  of  the  kind.  It  may  be  that  the 
preservation  of  the  public  peace  would  sometimes  re- 
quire justices  of  the  peace  to  try  and  commit  persons 
brought  before  them  on  Sunday;  but,  as  stated,  as  to 
all  other  judicial  officers  the  common  law  remains  prac- 
tically unchanged  by  our  Code  and  statutes. 

We  are  referred,  by  the  learned  assistant  attorney- 
general  in  his  brief,  to  sundry  cases  wherein  it  is  held 
that  a  verdict  may  be  lawfully  rendered  on  Sunday. 
The  decided  weight  of  authority  seems  to  favor  this 
contention.  Some  of  the  cases  place  this  rule  on  the 
ground  that  the  reception  of  a  verdict  is  merely  a 
ministerial  act,  and  others  on  the  ground  that  it  is  a 
work  of  necessity  or  charity  in  the  way  of  relieving  the 
jury  from  confinement,  and  permitting  them  to  go  their 
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way  and  employ  Sunday  in  such  manner  as  may  seem 
to  them  enjoyable  or  beneficial.  City  of  Parsons  v. 
Lindsay,  41  Kan.,  336,  21  Pac,  227,  3  L.  E.  A.,  658, 
and  note,  13  Am.  St.  Rep.,  290 ;  Henderson  v.  Reynolds, 
84  Ga.,  159,  10  S.  B.,  734,  7  L.  E.  A.,  327,  and  note ; 
State  of  Louisiana  v.  Keatine,  130  La.,  434,  58  South., 
139,  39  L.  E.  A.  (N.  S.),  844,  and  note. 

The  great  weight  of  authority,  however,  is  that  a 
judgment  cannot  be  rendered  on  Sunday,  nor  any  judi- 
cial act  performed  thereon. 

Charging  the  jury  is  a  high  judicial  function,  and 
it  cannot  be  lawfully  exercised  on  Sunday. 

We  so  determine,  not  only  in  obedience  to  law,  but 
with  deep  satisfaction  as  well,  since  Sunday  is  one 
of  the  most  useful  institutions  we  possess.  Aside  from 
its  religious  aspects,  it  is  a  noble  police  regulation, 
greatly  tending  to  preserve  and  increase  the  public 
health,  affording  as  it  does  a  stated  time  of  rest  from 
labor,  and  a  means  of  physical  and  mental  recupera- 
tion. On  those  who  also  regard  and  use  it  as  a  re- 
ligious institution  it  bestows  an  additional  benefit. 
When  the  laws  protecting  this  institution  are  disre- 
garded by  our  trial  judges,  we  can  only  reverse  their 
jugdments,  and  remand  their  cases  for  another  trial, 
and  that  course  will  be  followed  in  the  present  case. 

Such  action  oil  the  part  of  the  trial  judge  does  not 
fall  within  the  protection  of  Acts  1911,  ch.  32,  concern- 
ing the  duty  of  appellate  courts  to  overlook  mere  ir- 
regularities and  technical  objections.    To  hold  court 
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on  a  day  not  permitted  by  law  is  as  fatal  as  performing 
the  same  act  at  a  place  other  than  that  prescribed  by 
law. 
Reverse  and  remand. 
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HicKEY  V.  State. 
{Nashville.    December  Term,  1915.) 

1.  CRIMINAL  LAW.  Limitation  of  prosecutions.  IMIsdemeanors. 
Statute.  . 

Shannon's  Code,  6942,  6946,  providing  a  limitation  of  one  year  upon 
prosecutions  for  misdemeanors,  applies  to  all  misdemeanors 
though  the  prosecution  be  begun  by  indictment  charging  felony; 
the  charge  of  felony  in  the  indictment  including  the  misde- 
meanor.    (Post,  pp.  114-117.) 

Gases  cited  and  approved:  Wilson  v.  State,  15  Tenn.,  517;  State 
V.  Bowling,  29  Tenn.,  52;  Turley  v.  State,  50  Tenn.,  13;  Smith 
V.  State,  79  Ala.,  21;  Stafford  v.  State,  59  Ark.,  413;  Gill  v. 
State,  38  Ark.,  524;  Swalley  v.  People,  116  111.,  247;  Liouisville, 
etc.,  Co.  V.  Commonwealth,  4  Ky.  Law  Rep.,  627;  State  v.  Hailey^ 
51  N.  C,  42;  State  v.  Howard,  15  Rich.  (S.  C),  274;  State  v. 
Child,  44  Kan.,  420;  Foster  v.  State,  38  Ala.,  427;  Weston  v. 
State,  63  Ala.,  155;  Smith  v.  State,  62  Ala.,  2%. 

2.  CRIIMINAL  LAW.  Limitation  of  prosecutions.  Commence- 
ment of  prosecution  for  misdemeanor,  indictment  charging 
felony. 

When  a  defective  Indictment,  found  within  twelve  months,  charg- 
ing assault  and  battery  with  intent  to  rape  was  too  defective 
to  support  conviction  and  was  recommitted  to  the  grand  Jury 
by  the  court,  a  new  and  valid  indictment  being  returned  on 
which  defendant  was  acquitted  of  the  felony,  but  convicted  of 
a  simple  assault,  there  was  such  an  institution  of  prosecution 
for  the  misdemeanor  within  a  year  as  to  bar  the  running  of 
the  statute  of  limitation  on  that  grade  of  offense.  Shannon's 
Code,  6942,  6946.     (Post,  pp.  117,  118.) 
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3.  CRIMINAL  LAW.  Limitation  of  prosecutions.  Commence- 
ment of  prosecution  for  misdemeanor,  indictment  cliarging 
felony. 
A  proBecution  for  misdemeanor,  Instituted  but  not  brought  to  trial, 
etc.,  and  abandoned,  and  an  indictment  for  felony  returned, 
could  not  serve  as  an  institution  of  prosecution,  to  come  within 
the  one-year  period  of  limitation  set  for  all  misdemeanors  by 
Shannon's  Code,  6942,  6946,  sufficient  to  sustain  a  conviction  .for 
a  misdemeanor,  included  under  the  indictment  charging  felony. 
(Post,  pp.  117,  118.) 


FROM  PUTNAM. 


Appeal  from  the  Criminal  Court  of  Putnam  County. 
— J.  H.  Gabdenhibe,  Judge. 

B.  G.  Adcock,  for  appellant. 

F.  M.  Thompson,  Attorney-General,  for  the  State. 

Mb.  Justice  Fancheb  delivered  the  opinion  of  the 
Court. 

The  defendant  was  prosecuted  for  the  offense  of 
assault  and  battery  with  intent  to  have  unlawful  carnal 
knowledge.  The  indictment  was  found  at  the  Septem- 
ber term,  1913,  which  was  within  twelve  months  of  the 
time  when  the  offense  was  committed.  At  the  January 
term  of  court  thereafter,  and  which  was  more  than 
twelve  months  from  the  commission  of  the  offense,  a 
motion  was  made  to    quash   the    indictment    on    the 
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ground  that  it  did  not  state  the  name  of  the  female 
upon  whom  the  assault  was  made.  There  was  a  mere 
hlank  in  the  indictment  for  the  insertion  of  the  name. 
The  indictment  was  confessedly  invalid  for  this  reason. 
Without  any  action  being  taken  upon  this  motion,  the 
ijourt  recommitted  the  matter  to  the  grand  jury,  and 
a  new  and  valid  indictment  was  preferred  upon  which 
the  defendant  was  tried. 

He  was  acquitted  of  the  felony,  but  convicted  for  a 
simple  assault.  The  question  was  made  in  a  motion 
for  a  new  trial,  and  is  now  made  in  this  court  by  proper 
assignment,  that  the  misdemeanor  was  barred  by  the 
statute  of  limitation  of  twelve  months.  It  is  proper  to 
say  that  about  ten  months  after  the  commission  of 
the  oflfense,  a  prosecution  was  instituted  before  a  jus- 
tice of  the  peace,  but  the  prosecutor  and  witnesses  did 
not  appear  on  the  trial,  and  there  was  no  trial  or  com- 
mitment had. 

This  statute  of  limitation  is  as  follows: 

''All  prosecutions  for  misdemeanors,  unless  other- 
wise expressly  provided,  shall  be  commenced  within 
twelve  months  next  after  the  oflfense  has  bees  com- 
mitted.''   Shannon's  Code,  6942. 

''A  prosecution  is  commenced,  within  the  meaning 
of  this  chapter,  by  the  issuance  of  a  warrant,  or  by 
binding  over  the  offender."    Shannon's  Code,  6946. 

It  has  been  held  in  this  State  that  this  statute  of 
limitation  applies  to  all  misdemeanors,  the  prosecution 
of  which  is  begun  by  an  indictment  charging  a  felony, 
the  misdemeanor  being  included  in  the  felony  charged 


131  Tenn.]     DECEMBER  TERM,  1914.  115 

Hickey  ▼.  State. 

ir  the  indictment.  Wilson  v.  State,  7  Yerg.,  517 ;  State 
V.  Botding,  10  Humph.,  52;  Turley  v.  State,  3  Heisk., 
13.  It  is  conceded  nnder  these  anthorities  that  this 
misdemeanor  was  barred  by  the  twelve-month  statute, 
unless  the  institution  of  a  prosecution  before  the  jus- 
tice of  the  peace,  or  the  finding  of  the  first  indictment, 
will  prevent  the  bar  of  the  statute.  It  has  been  held 
in  a  number  of  States  of  this  Union  that  where  an  in- 
dictment is  quashed,  or  dismissed  for  any  irregularity 
or  invalidity,  and  a  recommitment  had  before  the  grand 
jury,  and  trial  upon  a  new  and  valid  indictment,  the 
time  will  be  deducted  between  the  finding  of  the  first 
and  the  subsequent  indictment  in  determining  whether 
the  limitations  has  run,  provided  it  is  in  reality  the 
same  offense  for  which  the  defendant  is  being  prose- 
cuted; and  this  may  be  shown  by  parol,  or  by  other 
proof.  Notable  among  these  cases  are  the  following: 
Smith  V.  State,  79  Ala.,  21;  Stafford  v.  State^  59  Ark., 
413,  27  S.  W.,  495;  Gill  v.  State,  38  Ark.,  524;  Swalley 
V.  People,  116  HI.,  247,  4  N.  E.,  379;  Louisville,  etc., 
Co.  V.  Commonwealth,  4  Ky.  Law  Rep.,  627;  State  v. 
Hattey,  51  N.  C,  42;  State  v.  Howard,  15  Bich.  (S.  C), 
264;  State  v.  ChUd,  44  Kan.,  420,  24  Pac,  952.  How- 
ever, it  may  be  observed  that  in  Alabama,  Arkansas, 
Kansas,  North  Carolina,  Illinois,  Kentucky,  and  Mis- 
souri, there  are  statutes  providing,  in  substance,  that 
where  an  indictment  is  quashed  and  recommitment  had 
and  the  old  indictment  amended,  or  a  new  indictment 
found,  that  the  time  between  the  finding  of  the  two  in- 
dictments will  be  deducted  in  computing  the  statute  of 
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limitation,  and  in  North  Carolina  a  provision  was  made 
by  statute  that  a  new  indictment  might  be  preferred 
within  one  year  of  the  dismissal  of  the  former  indict- 
ment, within  which  time  no  statute  of  limitation  would 
run.  Thus  it  appears  there  is  a  saving  of  the  statute 
in  all  of  these  States,  provided  that  a  prosecution  is 
kept  up  by  the  finding  of  a  new  indictment  within  rea- 
sonable time  from  the  dismissal  of  the  previous  one, 
and  provided,  further,  that  it  is  a  prosecution  for 
the  same  offense. 

An  indictment  for  selling  liquor  to  a  slave  **  whose 
name  and  whose  owner  is  unknown  to  the  jurors," 
although  fatally  defective  on  demurrer,  contains  a  suffi- 
cient description  of  the  offense,  and  is  sufficiently  spe- 
cific to  uphold  a  recognizance  based  thereon  to  another 
term  of  the  court.    Foster  v.  State,  38  Ala.,  427. 

Though  the  indictment  is  so  defective  that  a  convic- 
tion thereon  would  be  reversed,  yet  the  time  will  be 
deducted  between  the  finding  of  the  first  and  subse- 
quent indictments.    Weston  v.  State,  63  Ala.,  155. 

Where  an  indictment  was  against  Henry  Smith,  and 
charged  that  he  uttered  offensive  language  in  the 
dwelling  house  of  Sarah  Holly,  and  the  second  indict- 
ment was  against  James  Henry  Smith,  and  described 
the  place  as  the  dwelling  house  of  John  S.  Turner, 
prima  facie  these  were  considered  two  distinct  of- 
fenses, and  the  prosecution  of  one  could  not  prevent 
the  running  of  the  statute  as  to  the  other.  It  was 
held,  however,  that  if  it  was  the  same  offense  attempted 
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to  be  charged,  this  could  be  shown.    Smith  v.  State,  62 

Anciently,  under  the  law  of  England,  there  was  no 
general  statute  of  limitation  applicable  to  criminal 
procedure.    4  Blaekstone  Com.,  301. 

The  question  now  arises  whether  in  this  State  and 
in  the  absence  of  any  statute  on  the  subject,  the  prose- 
cution under  this  second  indictment  may  be  consid- 
ered such  a  continuation  of  the  original  prosecution 
that  the  statute  of  limitation  cannot  apply.  We  think 
there  is  no  doubt  but  that  it  was  the  same  prosecu- 
tion under  both  indictments.  While  the  first  indict- 
ment was  defective  and  invalid  because  it  did  not 
contain  the  name  of  the  person  upon  whom  the  as- 
sault was  committed,  yet  it  was  a  prosecution  for  the 
same  offense  as  that  embraced  in  the  second  indict- 
ment. The  statute  provides  that  the  commencement 
of  the  prosecution  within  the  meaning  of  this  limita- 
tion is  the  issuance  of  a  warrant  or  the  binding  over 
of  the  offender.  So  the  issuance  of  the  warrant  by  the 
justice  of  the  peace  in  this  case  was  the  commencement 
of  this  prosecution.  However,  that  was  abandoned, 
and  no  connection  can  be  made  between  the  issuance 
of  that  warrant  and  the  finding  of  the  indictment  in 
the  criminal  court.  But  there  was  no  intermission  in 
the  prosecution  before  the  criminal  court,  although 
the  indictment  found  within  the  twelve  months  was 
an  invalid  one.  Upon  objection  being  made  to  it  be- 
cause it  was  not  suflSciently  specific  as  to  the  person 
upon  whom  the  offense  was  committed,  it  was  invalid, 


118  TENNESSEE  REPORTS,     [131  Tenn. 

Hickey  v.  State. 

yet  it  charged  a  distinct  crime  in  a  defective  way,  and 
the  finding  of  the  second  indictment  was  immediately 
upon  the  question  being  made  as  to  the  invalidity  of 
the  former  indictment.  It  is  the  '  *  prosecution ' '  which 
must  be  conmienced  within  twelve  months,  not  the  find- 
ing of  the  indictment.  It  seems  clear,  therefore,  that 
when  the  case  was  recommitted  to  the  grand  jury  and  a 
new  and  valid  indictment  preferred  in  this  manner^ 
there  is  no  break  or  intermission  of  time  in  the  prose- 
cution of  the  defendant  in  the  -criminal  court,  and  the 
first  indictment  having  been  found  within  twelve 
months,  the  case  is  not  barred  by  the  statute  of  limita- 
tion. 

The  other  question  presented  in  the  case  is  that 
the  evidence  preponderates  against  the  verdict.  With- 
out discussing  that  proposition,  the  court  holds  that 
the  evidence  is  sufficient  to  sustain  the  conviction. 

The  judgment  of  the  criminal  court  is  affirmed. 
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Gbent  V.  Ployd  et  al.  * 
{Nashville.   December  Term,  1914.) 

1.  DEEDS.     Description.     Property  conveyed. 

Where  any  reasonable  construction  of  a  deed  will  render  a  descrip- 
tion sufficiently  definite  to  show  what  property  was  intended  to 
be  conveyed)  the  court  should  adopt  such  construction.  (Post, 
p.  122.) 

Case  cited  and  approved:    White  v.  Hembree,  1  Tenn.,  529. 

2.  DEEDS.     Description.      Property  conveyed. 

Where  the  description  in  a  deed  is  uncertain,  the  court  should 
adopt  the  viewpoint  of  the  parties,  and  hold  the  deed  valid,  if 
a  sufficient  description  may  be  found  from  a  consideration  of 
the  recitals  and  the  presumptions  naturally  arising  therefrom. 
{Post,  p.  122.) 

Case  cited  and  approved:    Calton  v.  Lewis,  119  Ind.,  181. 

3.  PUBLIC  LANDS.     Entry  of  grant.     Presumption  as  to  grant- 
ing sovereignty. 

Where  a  deed  described  the  land  conveyed,  then  situated  in 
Tennessee,  as  entry  No.  555,  grant  No.  6090,  the  grant  was 
prima  facie  by  Tennessee,  although  the  county  in  question  had 
been  subject  to  three  State  sovereignties,  the  presumption  serv- 
ing to  identify  the  premises  conveyed  by  reference  to  the  land 
records  of  the  State.     {Post,  pp.  122,  123.) 

Cases  cited  and  approved:  Beal  v.  Blair,  33  Iowa,  318;  Butler 
V.  Davis,  5  Neb.,  521. 

4.  CHAMPERTY  AND  IVIAiNTENANCE.    Grants  of  land  heid  ad- 
versely. 

Where  land  capable  of  cultivation  was  occupied  only  occasionally 
for  logging  operations  by  an  adverse  holder,  there  was  no  such 
adverse  possession  as  would  make  a  conveyance  by  the  owner 
champertous  and  void  under  Shannon's  Code,  sec.  3175,  provid- 


*The  authorities  on  the  question  of  the  effect  of  conveyance  of 
land  held  adversely  are  gathered  in  an  extensive  note  in  35  L.  R.  A. 
(N.  S.),  729. 
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ing  that  if  any  person  out  of  possession  sells  any  lands  adversely 
heldy  champerty  shall  be  presumed  until  the  purchaser  shows 
the  bona  fides  of  such  sale.     {Post,  pp.  123-125.) 

Code  cited  and  construed:     Sec.  3175  (S.). 

Cases  cited  and  approved:  Green  v.  Cumberland,  etc.,  Co.,  110 
Tenn.,  35;  Campbell  v.  Ice  &  Coal  Co.,  126  Tenn.,  524. 

5.  CHAMPERTY   AND    MAINTENANCE.      Grant  of  lands   held 
adversely.     Character  of  adverse  holding. 

Adverse  possession  necessary  to  render  void  for  champerty  a  con- 
veyance executed  by  a  party  out  of  possession  must  be  at  least 
as  high  in  character  as  the  adverse  possession  giving  title  by 
continuance.     {Post,  pp.  123-125.) 

6.  CHAMPERTY    AND    MAINTENANCE.      Grant   of    land    held 
adversely.     Burden  of  proof. 

The  burden  of  proof  was  on  defendant  in  ejectment  to  show  that 
a  deed  in  the  claimant's  chain  of  title  was  void  for  champerty, 
as  having  been  executed  by  the  grantor  when  the  land  was 
adversely  held.     (Post,  p.  125.) 

Cases  cited  and  approved:  Alexander  v.  Polk,  39  Miss.,  737; 
Rogers  v.  Eagle  Fire  Co.,  9  Wend.  (N.  Y.),  611;  Huston  v. 
Scott,  35  L.  R.  A.   (N.  S.)   755. 


FROM  FENTRESS. 


Appeal  from  the  Chancery  Court  of  Fentress  County. 
— ^A.  H.  RoBEETS,  Chancellor. 

CoNATSEB  &  Case,  for  appellant. 

Smith  &  Smith,  for  appellees. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 
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This  is  an  ejectment  suit,  the  appeal  being  that  of 
Qemt,  complainant  below,  from  a  decree  dismissing 
his  bill. 

The  first  ground  assigned  by  the  chancellor  for  his 
action  was  that,  a  deed  offered  by  Gtemt  as  a  link  in 
his  title  chain  was  void  for  lack  of  suflScient  definite- 
ness  in  the  description  of  the  property.  The  convey- 
ing clause  of  that  deed  sets  out  numerous  tracts  and 
describes  the  eighth  tract,  here  involved,  as  follows : 

"All  our  interest  in  the  following  described  lands 
in  the  county  of  Fentress,  State  of  Tennessee,  to  wit : 
.    .     .     (8th)  Entry  No.  555,  Grant  No.  6090/' 

It  is  said  in  support  of  the  chancellor's  ruling -that 
there  does  not  appear  on  the  face  of  the  deed  the  name 
of  either  the  enterer  or  the  grantee,  the  date  of  either 
the  entry  or  the  grant,  what  the  acreage  was,  or  what 
State  issued  the  grant ;  that  the  territory  now  covered 
by  the  limits  of  Fentress  county  before  the  Cession  Act 
of  1789  belonged  to  the  State  of  North  Carolina,  which 
as  sovereign  issued  grants ;  that  a  strip  of  that  county's 
territory  along  its  north  line  (which  is  the  Tennessee- 
Kentucky  State  line)  was  formerly  claimed  by  the 
State  of  Kentucky,  but  was  yielded  by  that  State  to 
Tennessee  under  a  convention  or  treaty  between  the 
two  States  on  terms  that  patents  to  lands  therein  which 
had  been  issued  by  Kentucky  should  be  recognized  by 
this  State.    It  is  argued  that  there  appear,  therefore, 
to  be  three  States  which  in  the  past  have  issued  grants 
of  land  in  what  is  now  Fentress  county,  either  or  all 
of  which  may  have  issued  grants  designated  by  the 


122  TENNESSEE  REPORTS,     [131  Tenn. 

Gemt  V.  Floyd. 

number  6090,  and  that  since  the  date  of  the  grant  is 
not  set  out  to  indicate  that  Tennessee  was,  since  the 
cession  and  convention  referred  to,  ncessarily  the  issu- 
ing sovereign,  the  description  is  too  vague  and  uncer- 
tain to  pass  title. 

The  chancellor,  we  are  persuaded,  failed  to  give 
weight  to  certain  rules  for  the  construction  of  deeds. 

First,  instead  of  being  astute  to  find  some  possibility 
that  might,  when  taken  into  consideration,  render  the 
deed  void,  it  was  the  duty  of  the  court  to  uphold  the 
deed  if  by  any  reasonable  construction  it  was  possible 
to  ascertain  from  the  description  what  proi)erty  it  was 
intended  by  it  to  convey,  and  a  liberal  construction 
should  have  been  given  to  afford  a  basis  for  validity. 
White  V.  Hemhree,  1  Overt.  (1  Tenn.),  529;  1  Jones, 
Eeal  Prop.,  section  323. 

Where  a  degree  of  uncertainty  arises  from  the 
descriptive  words,  as  to  their  application  to  a  subject- 
matter,  the  court  should  assume  the  position  and  view 
the  circumstances  of  the  contracting  parties,  and  hold 
the  deed  valid  if  from  a  consideration  of  its  recitals 
and  the  presumptions  naturally  arising  a  sufficient 
description  may  be  found  or  assigned.  Calton  v, 
Leivis,  119  Ind.,  181,  21  N.  E.,  475. 

The  natural  presumption  is  that  a  grant  of  land 
described  as  being  located  in  this  State  is  a  grant 
issued  by  this  State,  not  another. 

When,  further,  it  is  considered  that  the  sovereignty 
of  North  Carolina  over  lands  in  the  borders  of  Ten- 
nessee terminated  over  a  century  ago,  and  that  at  that 
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time  lands  in  Fentress  county  were  not  being  settled, 
it  would  be  a  violent  and  unnatural  strain  to  assign  a 
recited  grant  of  as  high  a  number  as  6090  to  that  State 
as  issuer.  And  it  would  be  possible,  though  highly  im- 
probable, that  Kentucky  in  the  narrow  strip,  referred 
to  above,  over  which  it  attempted,  at  an  early  day,  to 
exercise  sovereignty,  issued  a  grant  so  numbered  and 
based  upon  an  entry  555. 

We  therefore,  hold  that  the  words  ''Entry  No.  555, 
Grant  No.  6090"  should  be  referred  to  this  State  as 
sovereign  grantor.  Beal  v.  Blair,  33  Iowa,  318 ;  Butler 
V.  Davis,  5  Neb.,  521. 

A  means  of  identification,  by  reference,  is  therefore 
given.  By  referring  to  the  land  oflSce  records  of  this 
State  it  is  made  to  appear  that  grant  No.  6090  lies 
in  Fentress  county,  and  that  it  is  based  upon  entry 
555;  and  by  proof  it  is  shown  that  only  one  grant  of 
that  number,  from  whatever  source  issuing,  is  known 
to  exist  in  that  county. 

The  chancellor  bases  his  decree  in  favor  of  the 
defendants  on  another  and  distinct  ground:  That  at 
the  date  the  above  deed  to  Gernt  was  executed  an  ante- 
cedent in  title  of  defendants  was  in  the  actual  posses- 
sion of  the  tract  of  land  it  purports  to  convey,  and 
that,  therefore,  that  deed  was  void  for  champerty 
under  the  terms  of  our  statute  which  provides : 

''If  any  person  sell  any  lands  or  tenements  not  hav- 
ing possession  of  them  by  himself,  agent,  or  tenant, 
the  same  being  adversely  held  by  color  of  title,  cham- 
perty shall  be  presumed  until  the  purchaser  show  that 
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such  sale  was  bona  fide/'  Code,  Shannon,  section 
3175. 

The  adverse  holding  or  possession  in  order  to  make 
a  conveyance  executed  by  the  party  out  of  possession 
void  for  champerty  must  at  least  be  as  high  in  nature 
and  dignity  as  that  possession  which  is  held  to  be  ad- 
verse under  the  statute  of  limitation.  While  not  in 
terms  stating  this  to  be  the  case,  our  reported  decis- 
ions on  champerty  without  variation  have  proceeded 
upon  that,  conception.  Green  v.  Cumberland,  etc.  Co., 
110  Tenn.,  35,  39,  72  S.  W.,  ^59;  Campbell  v.  Ice  S 
Coal  Co.,  126  Tenn.,  524,  532,  150  S.  W.,  427. 

Not  only  does  logic  compel  such  a  ruling ;  considera- 
tions of  convenience  and  of  symmetry  in  the  body  of 
the  law  on  kindred  subject-matters  lead  us  to  announce 
the  above  rule.  A  considerable  body  of  law  approach- 
ing definiteness  has  already  been  built  up  in  the  de- 
cisions of  this  court  as  to  what  constitutes  adverse 
possession  of  realty  under  the  statute  of  limitation^ 
and  these  cases  by  easy  reference  may  show  the  indicia 
of  adverse  holding  in  the  law  of  champertous  convey- 
ances. 

The  tract  of  land  in  question  is,  by  the  weight  of  the 
proof,  shown  to  have  been,  in  ample  part,  capable  of 
cultivation;  and  the  possession  as  claimed  by  the  de- 
fendants consisted  of  intermittent  cuttings  of  timber 
on  the  part  of  their  predecessor  in  title  and  the  erec- 
tion by  him  of  an  uninclosed,  unlocked  lumber  shack 
for  use  as  ** bachelor  quarters"  during  the  logging 
season  only,  which  structure  even  was  not  openly  or 


131  Term.]    DECEMBER  TERM,  1914.  125 

Gernt  v.  Floyd. 

notoriously  occupied  at  the  date  of  the  challenged 
conveyance,  so  far  as  any  definite  proof  in  the  record 
shows. 

The  bnrden  to  show  the  requisite  adverse  posses- 
sion was  upon  the  defendants ;  and  by  clear  proof  of 
positive  facts,  rather  than  by  inference  or  conjecture. 
Aleocander  v.  Polk,  39  Miss.,  737 ;  Rogers  v.  Eagle  Fire 
Co.,  9  Wend.  (N.  T.),  611;  note  to  Huston  v.  Scott,  35 
L.B.A.  (N.  S.),755. 

Other  contentions  of  the  parties  are  disposed  of 
orally. 

The  decree  of  the  chancellor  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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Babnes  V.  Noel. 
{Nashville.   December  Term,  1914.) 

L    APPEAL  AND  ERROR.     Presentation  of  grounds  of  review  in 

court  below. 
The  direction  of  a  verdict  must  be  challenged  by  a  motion  for 
a  new  trial  to  be  reviewed  on  appeal.     (Post,  pp.  129-133.) 

Acts  cited  and  construed:     Acts  1875,  ch.  106. 

Code  cited  and  construed:     Sees.  4689,  4851  (S.). 

Cases  cited  and  approved:  Seymour  v.  Railroad,  117  Tenn.,  98; 
Railroad  v.  Johnson,  114  Tenn.,  632;  King  v.  Cox,  126  Tenn., 
663;  Jenkins  v.  Hanklns,  98  Tenn.,  645;  King  v.  Miller,  67 
Tenn.,  382. 

2.  APPEAL  AND  ERROR.    Presentation  below.     Motion  for  new 
trial. 

Errors,  which  can  be  made  to  appear  by  bill  of  exceptions  only, 
must  be  presented  to  the  trial  court  on  motion  for  new  trial, 
before  relief  can  be  had  on  appeal.     {Poatj  pp.  129-133.) 

3.  NEW  TRIAL.      Motion.     Nature. 

A  motion  for  new  trial  is  not  alone  to  secure  another  hearing, 
but  to  present  errors  complained  of  for  correction,  if  possible; 
hence,  if  the  trial  court  erred  In  directing  a  verdict,  he  should 
set  it  aside,  or,  if  he  erred  in  refusing  to  direct  verdict,  he 
should  on  motion  for  new  trial  make  the  appropriate  direction. 
(Post,  pp.  129-133.) 

4.  TRIAL.      Motion  for  new  trial. 

A  motion  for  a  peremptory  Instruction  is  not  a  waiver  of  other 
objections,  nor  is  reliance  on  other  matters  in  the  motion  for 
new  trial  a  waiver  of  the  motion  for  peremptory  instruction. 
{Post,  pp,  129-133.) 

6.    DISMISSAL  AND   NONSUIT.      Right  to  dismiss. 
Shannon's  Code,  sec.  4689,  permitting  plaintiff  to  dismiss  at  any 
time  before  the  jury  retires,  does  not  enlarge  his  common-law 
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ris^t,  and  plaintiff  cannot  terminate  his  suit  at  will  where 
by  so  doing  he  might  prejudice  the  right  of  defendant  {Post,  p. 
129-133.) 

6.  APPEAL  AND  ERROR.     Matters  reviewable. 

Shannon's  Code»  sees.  4851»  4862,  provide  that,  where  a  motion 
for  new  trial  is  granted  or  refused,  either  party  may  except 
to  the  decision  and  reduce  to  writing  the  reasons  for  the  new 
trial  together  with  the  substance  of  the  evidence  in  the  case, 
etc,  and  the  appellant  may  assign  for  error  that  the  Judge 
in  the  court  below  improperly  granted  or  refused  a  new  trial, 
and  the  supreme  court  may  grant  new  trials  to  correct  any 
errors  of  the  circuit  court  in  granting  or  refusing  the  same. 
Defendant's  motion  for  peremptory  instruction  was  overruled, 
and  in  his  motion  for  new  trial  he  assigned  that  error,  as  well 
as  others.  Defendant  was  granted  a  new  trial,  and  took  a 
wayside  bill  of  exceptions  to  the  refusal  of  the  court  to  per- 
emptorily instruct  in  his  favor.  Held  that,  as  the  purpose  of  the 
statute  was  to  give  the  party  excepting  the  benefit  of  the  former 
trial  without  regard  to  the  merits  of  the  case  as  determined 
on  a  subsequent  trial,  defendant  might,  on  review  of  the  judg- 
ment rendered  on  the  second  trial,  procure  review  of  the  denial 
of  his  motion  for  directed  verdict     (Poatj  pp,  129-133.) 

7.  DISMISSAL  AND  NONSUIT.     Right  to  dismiss. 

Where  defendant's  motion  for  a  peremptory  instruction  was  de- 
nied and  he  was  subsequently  granted  a  new  trial,  it  is  proper 
for  the  court  on  the  second  trial  to  refuse  to  allow  plaintiff  to 
dismiss,  as  that  would  deprive  .defendant  of  any  advantage 
from  the  former  trial.     (Post,  p.  134.) 

Cases  cited  and  approved:  Croft  v.  Johnson,  67  Tenn.,  390; 
Fisher  v.  Stovall,  85  Tenn.,  316;  Boone  ft  Harrison  v.  Bush,  91 
Tenn.,  29. 

8.  APPEAL  AND  ERROR.     Review. 

Where  a  wayside  bill  of  exceptions  was  reserved  to  the  action 
of  the  lower  court  on  motion  for  new  trial  which  was  granted, 
the  supreme  court  upon  appeal  from  a  subsequent  judgment 
will  first  review  the  exceptions  to  the  motion.     (Post,  p.  134.) 
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Cases  cited  and  approved:  Railroad  v.  Higglns,  85  Tenn.,  620; 
Railroad  v.  Scott,  87  Tenn.,  495. 

9.    APPEAL  AND  ERROR.     Jurisdiction.     Stipulation. 
Appellate  jurisdiction  cannot  be  conferred  by  stipulations.     iPoMty 
pp.  134,  135.) 

Cases  cited  and  approved:  State  v.  Perry,  63  Tenn.,  438;  Jenkins 
V.  Hankins,  98  Tenn.,  545;  Railroad  v.  Conley,  78  Tenn.,  531; 
State  V.  Willis,  170  S.  W.,  1030;  Jones  v.  Ducktown,  etc.,  Co., 
109  Tenn.,  375;  Oallena  v.  Sudheimer,  et  al.,  56  Tenn.,  189. 

10.    APPEAL  AND  ERROR.     Review. 

Where  defendant's  motion  for  peremptory  instruction  was  denied, 
but  after  verdict  for  plaintiff  a  new  trial  was  granted,  defend- 
ant cannot  on  plaintiff's  appeal  from  an  adverse  judgment  on 
the  second  trial  obtain  a  review  of  the  denial  of  his  motion 
for  peremptory  instruction,  unless  he  appealed  in  error  or  filed 
his  wayside  bill  of  exceptions  for  a  writ  of  error  after  final 
judgment  below.     (Post,  pp.  134,  135.) 


PROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Diavidson  County. 
—Qt.  N.  Tillman,  Judge. 

J.  B.  Daniel  and  Paul  W.  Hoggins,  for  appellant. 

Bradley  Walker  and  A.  W.  Akebs,  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  James  A.  Barnes,  a  minor, 
through  his  next  friend,  to  recover  damages  from  the 
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defendant  Noel  for  injuries  sustained  by  plaintiff  be- 
low on  NoePs  premises.  At  the  time  of  the  injury, 
yonng  Barnes  was  a  small  boy  and  was  hurt  by  a 
mowing  machine  operated  by  an  employee  of  Noel  on 
the  latter 's  place. 

Upon  the  first  trial  of  the  case  in  the  first  circuit 
court  of  Davidson  county,  defendant  below  made  a 
motion  for  peremptory  instructions,  which  was  over- 
ruled, and,  on  the  case  being  submitted  to  the  jury, 
they  returned  a  verdict  in  favor  of  plaintiff.  A  motion 
for  a  new  trial  was  made  in  behalf  of  Noel,  and  the 
failure  of  the  circuit  judge  to  grant  peremptory  in- 
structions was  set  out  in  said  motion,  along  with  other 
grounds,  and  upon  certain  of  these  other  grounds  a 
new  trial  was  awarded.  The  defendant  Noel  took  a 
wayside  bill  of  exceptions. 

Later  the  case  came  on  for  hearing  in  the  third  cir- 
cuit court  of  Davidson  county,  when  the  plaintiff  below 
attempted  to  take  a  nonsuit.  Plaintiff's  motion  for  a 
nonsuit  was  resisted  by  the  defendant  and  the  motion 
was  overruled  by  the  trial  judge.  The  case  was  again 
tried,  submitted  to  the  jury,  and  a  verdict  in  favor 
of  defendant  was  returned  on  this  trial.  Plaintiff  be- 
low made  a  motion  for  a  new  trial  which  was  over- 
ruled, and  plaintiff  appealed  in  error  to  the  court  of 
civil  appeals,  where  the  judgment  below  was  aflSrmed. 

The  first  question  that  arises  is  on  the  action  of  the 
circuit  judge  in  refusing  to  allow  plaintiff  below  to 
have  a  nonsuit  when  the  case  was  called  for  trial  in  the 
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third  drcuit  court.  The  nonsuit  was  opposed  by  the 
defendant  below  on  the  theory  that  he  was  entitled  to 
have  the  benefit  of  the  first  trial — having  preserved  a 
wayside  bill  of  exceptions— and  was  entitled  to  have 
the  refusal  of  the  court  to  direct  a  verdict  in  his  favor 
on  the  earlier  trial  reviewed  and  passed  upon  by  the 
appellate  courts.  This  presents  a  question  of  first 
impression  in  Tennessee. 

The  rule  in  Tennessee  is  that  the  action  of  the 
trial  judge  in  directing  a  verdict  must  be  challenged 
in  the  lower  court  on  a  motion  for  a  new  trial  before 
such  action  can  be  reviewed  here.  Seymour  v.  Rail- 
road, 117  Tenn.,  98,  98  S.  W.,  174. 

Errors  occurring  on  the  trial  of  a  case  which  can 
be  made  to  appear  by  bill  of  exceptions  only  must  be 
presented  to  the  consideration  of  the  court  below  on 
motion  for  new  trial  before  any  relief  on  account  of 
such  matters  can  be  had  in  this  court.  Railroad  w 
Johnson,  114  Tenn.,  632,  88  S.  W.,  169. 

The  propriety  of  a  peremptory  instruction  given  or 
the  refusal  of  such  an  instruction  can  only  be  deter- 
mined by  an  examination  of  the  evidence  preserved  in 
a  bill  of  exceptions. 

If  on  motion  for  a  new  trial  the  circuit  judge  con- 
cludes he  erred  in  directing  a  verdict,  it  is  his  duty  to 
set  that  verdict  aside  and  award  another  hearing  of 
the  case.  If  on  motion  for  a  new  trial  he  concludes  he 
erred  in  not  directing  a  verdict,  under  our  practice, 
it  would  be  his  duty  to  enter  an  order  correcting  the 
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verdict  rendered  to  conform  to  the  undisputed  evi- 
dence. 

The  oflBce  of  a  motion  for  a  new  trial  is  not  alone  to 
secure  another  hearing,  but  to  present  the  errors  com- 
plained of  for  correction,  if  possible,  without  another 
hearing.  14  Enc  PL  &  Pr.,  846;  2  Elliott  on  General 
Pr.,  section  987,  cited  and  approved  in  Railroad  v. 
Johnson,  114  Tenn.,  632,  88  S.  W.,  169. 

So  it  is  i)ermi8sible  in  the  motion  for  a  new  trial  for 
the  losing  party  to  question  the  action  of  the  court  in 
refusing  him  i)eremptory  instructions.     This  is  an 

error  that  can  be  remedied  by  correcting  the  verdict 

■ 

as  before  pointed  out.  At  the  same  time  the  attention 
of  the  court  may  be  called  to  other  errors,  such  as 
errors  in  the  charge  or  in  the  admission  or  exclusion 
of  evidence,  which  errors  cannot  ordinarily  be  cor- 
rected, but  which  entitle  the  party  to  another  hearing. 

A  motion  for  peremptory  instructions  is  not  a  waiver 
of  other  objections  {King  v.  Cox,  126  Teni^.,  553, 151  S. 
W.,  58),  nor  should  reliance  on  other  matters  in  the 
motion  for  a  new  trial  be  held  a  waiver  of  the  motion 
for  peremptory  instructions.  The  settled  policy  in 
this  State  is  to  give  the  unsuccessful  party  below  the 
right  to  have  a  review  on  appeal  of  every  question 
proi>erly  made  and  preserved  by  him. 

Chapter  106  of  the  Acts  of  1875,  carried  into  Shan- 
non's Code  at  sections  4851  and  4852,  provides: 

**  Where  a  motion  for  a  new  trial  shall  be  granted 
or  refused,  either  party  may  except  to  the  decision  of 
the  court  and  may  reduce  to  writing  the  reasons    .    .    . 
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for  said  new  trial,  together  with  the  substance  of  the 
evidence  in  the  case,  and  also  the  decision  of  the  court 
on  said  motion;  and  it  shall  be  the  duty  of  the  judge, 
before  whom  such  motion  is  made,  to  allow  and  sign 
the  same;  and  such  bill  of  exceptions  shall  be  a  part 
of  the  record  in  the  case,"  and  *4t  shall  be  lawful  for 
the  appellant  in  such  case  to  assign  for  error  that  the 
judge  in  the  court  below  improperly  granted  or  refused 
a  new  trial  therein,  and  the  supreme  court  shall  have 
power  to  grant  new  trials,  or  to  correct  any  errors  of 
the  circuit  court  in  granting  or  refusing  same/' 

The  foregoing  statute  as  to  wayside  bills  of  excep- 
tions has  been  construed  many  times  by  this  court. 
See  Jenkins  v.  Hankins,  98  Tenn.,  545,  41  S.  W.,  1028, 
and  cases  there  cited. 

It  will  be  observed  that  on  a  wayside  bill  of  excep- 
tions this  court  is  empowered  ' '  to  grant  new  trials  or 
correct  any  errors  of  the  circuit  court  in  granting  or 
refusing  same.'* 

If  the  circuit  judge  orders  a  new  hearing  when  the 
party  moving  for  a  new  trial  should  have  had  a  directed 
verdict,  and  is  so  insisting  on  the  motion  for  a  new 
trial,  such  action  is  one  of  those  '  ^  errors  of  the  circuit 
court  in  granting"  a  new  trial  which  the  statute  au- 
thorizes this  court  to  correct.  Such  error  will  be  cor- 
rected, under  such  circumstances,  when  the  matter  is 
properly  brought  before  this  court. 

Returning  now  to  the  case  before  us,  when  it  was 
called  for  the  second  trial  in  the  third  circuit  court,  the 
defendant  below  had  properly  preserved  his  right  to  a 
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review  of  the  action  of  the  first  circuit  court  in  refus- 
ing to  direct  a  verdict  in  his  favor  on  the  first  trial. 
This  was  a  substantial  right  secured  to  him  by  our 
statute,  and  we  do  not  think  he  should  have  been  de- 
prived of  this  right  by  a  nonsuit. 

Shannon's  Code,  section  4689,  permitting  plaintiflf 
to  dismiss  at  any  time  before  the  jury  retires,  is  no 
enlargement  of  plaiutiff's  common-law  right.  Steph- 
ens on  Pleading,  marg.  p.  109.  It  is  well  settled  under 
the  common  law  that  a  plaintiff  cannot  terminate  his 
suit  at  will,  where  by  so  doing  he  might  prejudice  the 
defendant's  rights  or  deprive  the  defendant  of  some 
substantive  right  concerning  his  defense  not  avail- 
able in  a  second  suit,  or  which  right  would  be  endan- 
gered by  a  dismissal.  6  Enc.  PI.  &  Pr.,  843 ;  14  Cyc, 
406,407. 

The  intention  of  chapter  106  of  the  Acts  of  1875, 
providing  for  a  wayside  bill  of  exceptions,  was  to  give 
the  excepting  party  the  benefit  of  the  former  trial 
without  regard  to  the  merits  of  the  case  as  developed 
on  a  subsequent  trial.  King  v.  Miller,  8  Baxt.,  382; 
Jenkins  v.  Ha/nkins,  98  Tenn.,  545,  41  S.  W.,  1028. 

K  the  plaintiff  below  had  been  allowed  to  dismiss  his 
suit,  the  defendant  would  have  entirely  lost  the  benefit 
of  his  motion  for  a  directed  verdict  on  the  first  trial. 
His  wayside  bill  of  exceptions  would  not  have  been 
available  on  appeal  in  a  second  and  different  suit, 
brought  perhaps  in  another  form,  for  such  wayside 
bill  of  exceptions  would  have  been  no  part  of  the  record 
in  the  latter  suit. 
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This  court  has  frequently  refused  to  allow  the  dis- 
inissal  of  a  suit  by  a  plaintiff  or  complainant  when  such 
a  dismissal  would  work  to.  the  prejudice  of  the  defend- 
ant. Croft  V.  Johnson,  8  Baxt.,  390 ;  Fisher  v.  StovaU, 
85  Tenn.,  316,  2  S.  W.,  567 ;  Boone  <&  Harrison  v.  Bush, 
91  Tenn.,  29,  17  S.  W.,  792. 

We  think  the  action  of  the  trial  judge  in  denying 
a  nonsuit  to  the  plaintiff  below  was  correct.  In  princi- 
ple, such  action  was  well  sustained  by  authority,  and 
was  a  proper  application  of  accepted  rules  of  practice 
to  rights  arising  under  chapter  106  of  the  Acts  of 
1875. 

The  case  then  would  stand  for  review  in  this  court 
upon  both  trials  if  the  defendant  had  brought  it  up. 
Consideration  of  the  first  trial  would  be  the  first  ques- 
tion for  this  court.  Railroad  v.  Higgins,  85  Tenn., 
€20,  4  S.  W.,  47 ;  Railroad  v.  Scott,  87  Tenn.,  495,  11 
S.  W.,  317. 

The  defendant  should  have  appealed  in  error  or 
filed  this  record  for  writ  of  error  after  the  final  judg- 
ment below.  State  v.  Perry,  4  Baxt.,  438;  Jenkins  v. 
Hankins,  98  Tenn.,  545,  41  S.  W.,  1028;  Railroad  v. 
Conley,  10  Lea,  531.  He,  however,  has  done  neither  of 
these  things,  but  has  attempted  to  assign  errors  upon 
his  wayside  bill  of  exceptions  on  the  faith  of  a  stipula- 
tion to  this  end  between  counsel  for  both  parties. 

In  a  case  coming  from  a  court  of  law,  no  error  can 
be  corrected  here  except  those  committed  against  the 
party  prosecuting  the  appeal  in  error  or  writ  of  error. 
State  V.  Willis,  170  S.  W.,  1030;  Jones  v.  DucUown, 
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etc.,  Co.,  109  Tenn.,  375,  383,  71  S.  W.,  281 ;  GaUena  v. 
Sudheimer  et  al.,  9  Heisk.,  189, 192. 

The  stipulation  is  without  effect.  Jurisdiction  can- 
not be  conferred  by  consent  of  parties,  and  this  maxim 
applies  as  well  to  appellate  jurisdiction  as  to  original 
jurisdiction. 

The  defendant  below  having  failed  to  bring  up  his 
question  upon  the  first  trial  in  such  a  way  that  we 
can  consider  it,  we  come  to  the  second  trial  in  which 
there  was  a  verdict  for  defendant. 

Numerous  errors  are  assigned  upon  the  charge. 
While  some  of  this  criticism  is  just,  We  do  not  think 
the  result  could  have  been  different  under  an  impec- 
cable charge.  Plaintiff's  proof  was  shadowy.  He 
could  offer  no  eyewitness  of  the  accident,  and  the  infer- 
ences drawn  from  the  testimony  of  the  witnesses  he 
did  introduce  are  largely  conjectural. 

We  do  not  feel  disposed  to  undertake  any  extended 
discussion  of  the  evidence,  since  plaintiff  in  error  has 
almost  wholly  ignored  the  rule  of  this  court  requiring 
bills  of  exceptions  to  be  reduced  to  narrative  form. 

We  are  of  opinion  that  the  merits  of  the  case  have 
been  reached,  and  the  judgment  of  the  lower  courts  is 
affirmed. 
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Hermitage  NationaLi  Bank  v.  Carpbnteb. 
(Nashville.   December  Term,  1914,) 

1.  PRINCIPAL  AND  SURETY.     Discharge  of  surety.     Diversion 
to  an  unauthorized  purpose. 

Where  defendant's  testator  became  surety  with  M.  on  notes  of  a 
new  corporation  organized  by  M.,  under  an  agreement  with 
the  payee  bank  that  the  proceeds  of  one  of  the  notes  was  to  be 
used  In  pajrlng  a  specified  indebtedness  of  an  insolvent  cor- 
poration, and  the  other  was  to  be  used  to  furnish  capital  for 
the  operation  of  the  new  corporation,  and  about  one-half  of  the 
proceeds  of  the  second  note  were  diverted  without  the  consent 
of  the  surety  by  the  bank  or  with  its  knowledge  to  the  payment 
of  other  debts  of  the  Insolvent  corporation  to  the  bcmk,  so  that 
the  new  corporation  soon  failed  for  want  of  capital,  the  surety 
was  thereby  discharged  from  liability  on  that  note.  (PoBt,  pp. 
141-147.) 

Cases  cited  and  distinguished:  Benjamin  v.  Rogers,  126  N.  T.,  60; 
Gano  V.  Farmers*  Bank,  103  Ky.,  608;  Crossley  v.  Stanley,  112 
Iowa,  24. 

Cases  cited  and  approved:  Perkins  v.  Ament,  39  Tenn.,  110; 
Hlckerson  v.  Raiguel,  49  Tenn.,  329;  Russell  v.  Ballard,  16  B. 
Mon.  (Ky.),  201;  Ham  v.  Greve,  34  Ind.,  18;  Planters'  State 
Bank  v.  Schlamp,  124  Ky.,  295;  Haworth  v.  Crosby,  120  Iowa, 
612;  Altoona  Bank  v.  Dunn,  161  Pa.,  228;  Peteflsh  v.  Watkins, 
124  111.,  384;  Chaffe  v.  Taliaferro,  68  Miss.,  644;  Lee  v.  Bank, 
2  Sandf.  Ch.  (N.  Y.),  311;  HefCerlin  v.  Krieger,  19  Mont,  123. 

2.  PRINCIPAL  AND  SURETY.     Discharge  of  surety.     Diversion 
to  an  unauthorized  purpose.    Mode  of  diversion. 

The  fact  that  some  of  the  proceeds  of  the  note  were  not  charged 
off  by  the  bank  against  the  indebtedness  of  the  Insolvent  cor- 
poration, but  checks  were  drawn  against  them  by  M.,  as  presi- 
dent of  the  new  corporation,  to  pay  the  Indebtedness  of  the 
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old,  does  not  entitle  the  bank  to  hold  the  surety.     (Post,  pp. 
147.  148.) 

3.   PRINCIPAL  AND  SURETY.     Discharge  of  surety.     Diversion 

to  an  unauthorized  purpose.  Consent  of  surety. 
One  who  became  surety  on  a  note  to  raise  capital  for  a  new  cor- 
poration is  not  released  from  liability  for  so  much  of  the  pro- 
ceeds of  the  note  as  were  diverted  to  the  payment  of  the  debts 
of  another  corporation  with  the  consent  of  the  surety.  iPoatf  p. 
148.) 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County. — John  Aluson,  Chancellor. 

Jno  T.  Lellybtt^  for  appellant. 

Holding  &  Gabnbr,  for  appellee. 

Mr.  Justicb  Wiluams  delivered  the  opinion  of  the 
Court. 

The  McLemore  Grain  Company,  a  body  corporate 
(for  convenience  referred  to  at  places  in  this  opinion 
as  the  old  company)  about  the  first  of  the  year  1910 
opened  an  account  with  the  Hermitage  National  Bank 
of  Nashville.  It  also  did  business  with  the  Fourth 
National  Bank  of  the  same  city. 

The  grain  company  became  debtor  to  the  Hermitage 
Bank  by  notes,  some  secured  by  personal  indorsement, 
and  some  by  collateral  security,  and  also  by  way  of 
overdraft,  so  that  on  April  1,  1910,  a  considerable 
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aggregate  of  obligations  existed.  These  are  referred 
to  below  as  old-company  obligations. 

On  that  day  that  company's  indebtedness  to  the 
bank  was  unexpectedly  swelled,  and  insolvency  con- 
fronted the  grain  company.  This  condition  was  pre- 
cipitated by  the  fact  that  $45,500  of  the  checks  of  the 
grain  company  which  had  been  drawn  on  the  Fourth 
National  Bank,  and  which  had  been  cashed  by  com- 
plainant bank,  were  upon  presentation  dishonored  by 
the  drawee  bank. 

Gheairs,  the  cashier  of  complainant  bank,  anxions 
to  secure  his  bank  against  loss,  called  upon  J.  B. 
McLemore,  president  of  the  grain  company,  to  make 
good  the  amount  of  these  dishonored  checks.  As  the 
result  of  a  conference  between  cashier  Cheairs,  Mc- 
Lemore, and  the  father-in-law  of  the  latter,  a  plan 
was  devised  to  put  McLemore  in  a  position  to  con- 
tinue in  business  and  to  obtain  for  the  bank  security, 
by  way  of  personal  indorsement,  for  the  $4,500  of 
unpaid  checks.  McLemore 's  father-in-law  it  was  ex- 
pected would  aid  by  becoming  indorser,  but  he  de- 
clined to  commit  himself  to  the  considerable  extent  that 
was  required.  It  was  proposed  by  one  of  those  in  the 
conference  that  a  new  corporation  be  organized  to  do 
a  grain  and  hay  business  to  which  complainant  bank 
should  make  a  loan  of  $7,500  on  which  to  conduct  the 
business ;  such  loan  to  be  carried  until  the  $4,500  could 
be  paid  off  at  the  rate  of  $300  per  month,  provided  the 
total  of  $12,000  could  be  secured  to  the  satisfaction 
of  the  bank. 
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W.  J.  Howard,  a  resident  of  Columbia,  Tenn.,  a 
boyhood  friend  of  McLemore,  who  had  himself  lived 
in  Columbia  before  he  removed  to  Nashville  (as  had 
also  cashier  Cheairs),  was  thought  of  as  a  prospective 
indorser  for  the  new  company.  Howard  was  a 
man  of  means,  and  had  to  a  very  considerable  extent 
theretofore  aided  McLemore  in  his  business  ventures. 

On  April  3d  McLemore  went  to  Columbia  and  had  a 
conference  with  Howard  and  outlined  the  scheme  to 
him,  with  result  that  Howard  consented  to  indorse 
the  required  notes.  Steps  were  taken  to  obtain  a 
charter  for  the  new  company  under  the  style  of  Mc- 
Lemore Grain  &  Hay  Company.  A  number  of  con- 
tracts in  blank,  notes,  etc.,  were  prepared  to  be  taken 
by  McLemore  on  a  second  trip  the  following  day  to 
Columbia,  on  which  visit  he  was  accompanied  by 
Cheairs.  The  scheme,  in  object  and  outline,  was  again 
canvassed  by  both  of  the  visitors  with  Howard,  who 
signed  the  series  of  notes  and  also  the  contracts 
which  were  in  the  form  of  letters  addressed  to  the 
complainant  bank. 

Among  the  instruments  prepared  for  Howard's- 
signature  in  advance  of  the  trip  to  Columbia  was  the 
following,  written  on  a  letter  head  of  Hermitage 
National  Bank  by  its  cashier,  evidently  after  consulta- 
tion with  other  officials  of  the  bank : 

'^  Nashville,  Tenn.,  4-4-10. 

**Mr.  N.  F.  Cheairs,  Cashier,  Hermitage  National 
Bank,  Nashville,  Tenn.— Dear  Sir:  You  hold  unpaid 
checks  of  the  McLemore  Grain  Co.  for  approximately 
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$4,500.  In  consideration  of  your  advancing  a  new 
company  to  be  organized  $7,500  upon  a  note  of  the  new 
company  with  the  personal  indorsement  of  J.  B.  Mc- 
Lemore  and  myself,  I  agree  to  indorse  notes  covering 
$4,500  with  the  understanding  that  said  indebtedness 
will  be  liquidated  at  the  rate  of  $300  per  month,  and 
that  the  note  for  $7,500  as  above  referred  to,  will  be 
carried  by  you  until  after  the  $4,500  indebtedness, 
which  is  payable  at  the  rate  of  $300  per  month  has 
been  paid.  In  the  event  any  monthly  payment  of  $300 
is  not  made,  the  entire  amount  on  which  I  am  indorser 
will  become  due  and  payable  after  thirty  days'  notice 
and  demand. 
*' Yours  truly,  [Signed]     W.  J.  Howakd." 

The  proof  shows  that  the  understanding  of  those  in 
charge  of  the  negotiation  and  execution  of  this  obli- 
gation was,  as  explained  by  Cheairs:  The  proceeds 
of  the  $7,500  note  were  to  go  to  the  credit  of  the  new 
company.  On  these  proceeds  the  new  company  was 
to  prosecute  a  new  business,  with  the  exception  of  the 
sum  of  $1,500,  which  was  to  be  applied  by  the  bank 
in  payment  of  a  note  of  that  sum  due  to  the  bank  by 
the  old  company  on  which  Howard 's  name  was  signed 
as  surety. 

Cheairs  says  that  Howard's  friendship  for  Mc- 
Lemore  and  his  desire  to  see  McLemore  get  on  his  feet 
again,  financially,  induced  him  to  sign  the  papers  pre- 
sented to  him;  that  is,  it  is  further  explained,  How- 
ard 's  name  was  lent  in  suretyship  with  the  purpose  of 
enabling  McLemore  to  operate  **his  new  business  and 
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make  enough  to  pay  off  these  loans  at  the  rate  of  $300 
per  month. ' ' 

We  think  it  apparent  from  this  record  that  Cheairs 
purposely  made  and  caused  to  be  left  the  impression 
on  Howard  that  both  Howard  and  the  bank,  through 
Cheairs,  its  ca&hier,  would  co-operate  in  enabling  Mc- 
Lemore,  a  fellow,  Maury  Countian,  and  friend  of  both 
Howard  and  Cheairs,  to  recover  himself  financially 
through  the  medium  of  a  new  company  equipped  with  a 
fresh  capital  of  $6,000  net,  as  above  indicated. 

However,  it  appears  that  this  scheme  was  materially 
departed  from  by  the  bank  to  the  detriment  of  How- 
ard. We  believe  it  is  fairly  inferable  from  the  facts 
in  evidence  that  to  save  himself  from  criticism  in 
allowing  the  old  company  to  get  so  deeply  into  his 
bank's  debt,  and  certainly  under  temptation  to  save 
the  bank  presently,  Cheairs  began  to  divert  and  to 
knowingly  take  the  benefit  of  diversions  of  the  capital 
of  the  new  company  to  the  payment  of  obligations  of 
the  old  company,  which,  as  they  matured,  proved  em- 
barrassing to  a  national  bank.  We  find  that  more  than 
one-half  of  the  $6,000  was  thus  diverted.  The  result 
was,  of  course,  the  strangling  of  the  new  company, 
which  survived  only  about  three  months. 

Under  these  circumstances,  is  the  bank  entitled  to 
hold  Howard  to  respond  as  surety  ? 

The  doctrine  of  diversion  in  the  law  of  suretyship, 
relating  to  the  release  of  the  surety,  is,  broadly  speak- 
ing, to  the  effect:  If  one  becomes  surety  on  a  note 
for  a  specified  purpose,  according  to  the  agreement 
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of  the  parties,  he  is  not  liable  if  it  is  used  for  a  dif- 
ferent purpose  without  his  consent  to  one  chargeable 
with  knowledge  of  that  purpose  and  of  the  diversion. 

The  diversion  may  have  one  of  several  asi>ects.  The 
misuse  oftentimes  is  of  the  note  itself,  as  an  instru- 
ment. And  herein  the  diversion  may  be  one  from  the 
intended  payee  to  another  not  in  the  contemplation  of 
the  surety.  The  cases  of  Perkins  v.  Ament,  2  Head  (39 
Tenn.),  110,  and  Hickerson  v.  Raiguel,  2  Heisk.  (49 
Tenn.),  329,  334,  are  illustrative  of  this  class  of  cases 
in  their  holding  that,  if  a  party  becomes  surety  on  a 
note  with  the  understanding  that  it  shall  be  passed  to 
a  particular  individual,  and  to  no  one  else,  he  is  not 
liable  unless  the  note  is  passed  to  that  person. 

The  diversion  may  take  the  form  of  the  instrument, 
as  such,  being  improperly  applied  after  a  due  lodg- 
ment in  the  hands  of  the  payee ;  thus,  a  note  executed 
by  a  surety  for  use  as  collateral  security  for  an  exist- 
ing debt,  and  used  to  obtain  additional  credit,  or  a 
note  executed  to  enable  the  principal  obligor  to  obtain 
future  credit,  but  applied  on  an  existing  debt  of  the 
principal.  Russell  v.  Ballard ,  16  B.  Mon.  (Ky.),  201, 
€3  Am.  Dec,  526;  Ham  v.  Greve,  34  Ind.,  18;  32  Cyc, 
186. 

Perhaps  the  clearest  statement  of  the  rule  is  that 
of  the  court  of  appeals  of  New  York  in  Benjamin  v. 
Rogers,  126  N.  Y.,  60,  26  N.  E.,  970.  In  that  case 
Calkins  was  the  principal  or  maker  of  the  note  there 
involved.  Miss  Petit  the  payee,  and  Crandall  an  ac- 
commodation surety.    The  note  was  diverted  from  the 
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intended  payee,  and  also  from  the  puropse  for  which 
it  was  execnted.    The  court  said : 

''An  accommodation  maker  of  a  note,  or  one  who 
becomes  surety  upon  a  note,  has  a  right  to  determine 
for  himself  what  use  shall  be  made  of  the  note  which 
he  signs.  He  may  impose  material  or  immaterial  con- 
ditions  or  terms,  and  no  person,  as  against  him,  can 
get  title  to  the  note  who  takes  it  with  full  knowledge, 
in  violation  of  the  terms  and  conditions  imposed  upon 
it  by  him.  .  .  .  Calkins  was  a  business  man,  and 
Crandall  may  have  been  willing  to  sign  this  note  to 
enable  him  to  raise  money  to  be  used  in  his  business, 
while  imwilling  to  sign  it  if  it  was  to  be  used  to  pay 
an  antecedent  debt.  There  may  have  been  something 
in  his  relations  with  Miss  Petit  that  made  it  more  de- 
sirable to  him  that  she  should  hold  the  note,  rather 
than  some  other  person.  He  is  long  since  dead,  and 
cannot  explain  why  it  was  that  he  was  willing  to  sign 
the  note  for  the  si>ecial  purpose  named,  and  for  no 
other  purpose.  Suffice  it  to  say  that  he  did  make  it 
for  that  purpose,  and  so  the  plaintiff  was  notified  at 
the  time  he  took  it.  As  to  him,  therefore,  the  note 
never  had  any  inception,  and  there  can  be  no  recovery 
against  his  executor ;  and  we  believe  that  no  authority 
can  be  found,  either  in  this  country  or  in  England, 
where  it  has  been  held  that  a  plaintiff  can  recover 
under  such  circumstances. ' ' 

The  diversion  which  may  effect  the  release  of  the 
surety  need  not  be  that  of  the  instrument  itself.  A 
misapplication  of  the  proceeds  of  a  note  or  contract 
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works  the  same  result.  There  could  be  no  distinction 
taken  as  between  the  two  phases  that  would  have  sub- 
stance for  a  basis.  None  is  taken  or  attempted  in  any 
reported  case  to  which  our  attention  has  been  called. 

In  the  case  of  Gano  v.  Farmers'  Bank,  103  Ky.,  508, 
45  S.  W.,  519,  82  Am.  St.  Rep.,  596,  it  appeared  that 
in  order  to  aid  Pullen,  who  stood  in  need  of  capital 
to  successfully  run  his  business,  Gano  and  nine  others, 
as  sureties,  entered  into  an  obligation  to  secure  an 
advance  to  Pullen  of  $10,000.  The  bank,  with  knowl- 
edge of  the  nature  and  purpose  of  the  obligation,  fur- 
nished $5,000  to  Pullen  for  use  in  his  business,  but 
the  proceeds  of  a  note  representing  the  other  $5,000 
were  taken  to  pay  oflf  a  pre-existing  debt  of  Pullen  to 
the  bank.  In  holding  Gano  released  as  surety,  on  his 
appeal,  the  court  said: 

**It  is  therefore  insisted  for  the  appellant  that 
the  principal  announced  in  Russell  v.  Ballard,  16  B. 
Mon.  [Ky.],  205  [63  Am.  Dec,  526],  is  applicable  here, 
and,  when  applied,  the  surety  stands  discharged.  It 
was  there  said:  'If  a  note  be  purchased  by  a  party, 
with  notice  that  one  of  the  obligors  is  surety  merely, 
and  that  the  sale  and  purchase  will  defeat  the  purpose 
for  which  it  was  executed  by  him,  or  will  violate  any 
understanding  or  agreements  between  him  and  hi& 
principal,  then  the  purchaser  will  be  affected  by  such 
notice,  and  cannot  hold  the  surety  liable  on  the  note 
to  compel  him  to  pay  it. ' 

**Here  the  bank  has  notice  that  Gano  is  surety 
merely  on  the  writing  taken  as  collateral  by  the  bank 
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to  secure  the  new  note,  and  it  had  notice  that  the  sale 
and  purchase  of  this  new  note  and  application  of  its 
preceeds  to  pay  off  the  old  debt  would  defeat  the  sole 
purpose  for  which  the  writing  was  executed  by  the 
surety,  namely,  *  to  raise  the  sum  of  $10,000,  buy  stock, 
and  run  the  same.' 

' '  This  would  seem  suflB.cient  to  bring  the  case  within 
the  principle  announced  in  the  cited  case.  For  it  is 
manifest  that,  if  one-half  the  capital  needed  to  carry 
on  the  milling  business  and  *  run  the  same  successfully ' 
was  to  be  taken  to  pay  off  an  old  debt,  the  business 
must  suffer,  and  likely  not  be  run  successfully.'' 

And    see,   in   accord.   Planters^   State   Bank   v. 
Schlamp,  124  Ky.,  295,  99  S.  W.,  216. 

In  the  case  of  Crossley  v.  Stanley,  112  Iowa,  24,  83 
N.  W.,  806,  84  Am.  St.  Eep.,  321,  it  appears  that  the 
money  was  borrowed,  and  the  sureties  signed,  to  en- 
able the  principal  to  continue  in  his  business  of  grain 
buying,  which  fact  was  known  to  the  payee ;  and  it  is 
stated  that  the  diversion  was  of  the  proceeds  of  the 
note.  The  court,  in  holding  that  the  surety  was  dis- 
charged, said: 

**It  is  manifest  that  the  sureties  had  an  interest  in 
the  use  of  the  money  as  proposed.  The  stored  wheat, 
if  paid  for,  would  have  become  an  asset  out  of  which 
the  note  might  in  the  future  be  paid,  while  nothing 
could  be  anticipated  from  the  satisfaction  of  the  over- 
draft. Again,  had  the  money  been  devoted  to  the 
purposes  intended,  Hughes  would  not  have  been  left 

ISlTennlO 
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empty-handed  at  the  time  of  Beeve's  death,  in  Jnne 
of  that  year,  but  wonld  have  had  funds  with  which 
to  carry  on  his  business,  as  was  intended,  and  the 
opportunity  to  acquire  means  from  which  to  satisfy 
the  note.  These  securities  had  the  undoubted  right 
to  stipulate  for  the  application  of  the  proceeds  of 
the  note  to  the  purposes  intended.  The  representa- 
tions of  Hughes,  with  their  response  by  signing  in 
reliance  thereon,  amounted  to  such  an  agreement.  As 
Eeeve  had  full  knowledge  of  all  this,  he  took  the  note 
thus  limited,  and,  by  diverting  a  part  of  the  proceeds 
to  another  purpose— i.  e.,  the  payment  of  the  over- 
draft, without  their  consent — released  them  from  lia- 
bility.'' 

In  accord  is  Haworth  v.  Crosby,  120  Iowa,  612,  94 
N.  W.,  1098. 

Other  cases  sustaining  the  doctrine  of  those  above 
are  Altoona  Bank  v.  Dimn,  151  Pa.,  228,  25  Atl.,  80, 
31  Am.  St.  Rep.,  742;  Petefish  v.  Wathins,  124  HL, 
384,  16  N.  E.,  248;  Chaff e  v.  Taliaferro ,  58  Miss., 
544;  Lee  v.  Bank,  2  Sandf.  Ch.  (N.  Y.),  311. 

The  case  of  HefferUn  v.  Krieger,  19  Mont,  123,  47 
Pac,  638,  has  sometimes  been  improperly  cited  as 
holding  that  such  a  distinction  is  to  be  made  between 
the  diversion  of  an  instrument  and  the  diversion  of  its 
proceeds.  That  case,  as  we  conceive,  went  off  on  a 
ruling  that  the  surety  had  not  been  injured,  and  had, 
further  and  particularly,  failed  to  show  that  his  prin- 
cipal had  not  purchased  the  property  in  aid  of  the 
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Aoqnisition  of  which  the  note  had  been  executed  by  the 
surety. 

The  diversion  of  portions  of  the  net  fund  produced 
by  the  $7,500  note,  in  the  payment  of  the  existing 
obligations  of  the  old  company  to  the  bank,  in  reality 
defeated  the  purpose  for  which  Howard  became 
surety  on  the  note.  The  misuse  of  the  net  fund  of 
$6,000  is  more  clearly  marked  in  the  present  case  than 
in  any  case  we  have  examined  on  the  immediate  sub- 
ject-matter. Here  the  application  of  the  fund  was 
not,  as  is  the  usual  case,  on  a  mere  noncontemplated 
indebtedness  of  the  surety's  principal,  the  new  com- 
pany, but  was  on  the  indebtedness  of  another  corpora- 
tion, the  old  company — a  use  ultra  vires  the  corporate 
principal  of  the  surety,  so  far  as  this  record  indi- 
cates. To  permit  the  bank  to  thus  benefit  in  receiving 
satisfaction  of  these  old  company  obligations,  and  also 
to  look  to  Howard's  executor,  would  be  unconscion- 
able. 

It  is  urged  that  some  of  these  old  obligations  were 
not  charged  off  by  the  bank ;  that  the  payments  were, 
instances,  made  by  McLemore,  as  president  of  the 
new  company,  in  drawing  checks  against  its  bank  ac- 
count into  which  the  net  proceeds  of  the  $7,500  note 
went,  thus,  it  is  urged,  absolving  the  bank  from  aflfir- 
mative  participation.  The  law  does  not  regard  as 
essential  the  mere  method  by  which  a  fund  is  diverted. 
The  main  element  of  responsibility  therefor  is  that 
of  knowledge  on  the  part  of  the  bank  that  there  was 
a  misuse  for  its  advantage;  that  it  willingly  and  of 
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purpose  took  the  benefit  of  a  fund  on  deposit  with  it 
which  it  knew  the  surety  had  directed  into  a  channel 
that  would  serve  his  friend  in  causing  a  continuance 
for  the  benefit  of  all  of  his  business  in  the  form  of 
the  new  company.  The  surety's  only  chance  of  indem- 
nification lay  in  the  leaway  granted  the  new  company 
in  the  capital  loan  and  the  period  of  time  allowed  for 
payments  back  from  the  product  or  increment  of  that 
loan.  When  the  bank  to  serve  a  present  advantage 
resorted  to  that  fund  for  the  satisfaction  of  paper  of 
the  insolvent  grain  company,  it  lost  its  hold  on  How- 
ard as  surety  on  that  note. 

However,  since  we  find  that  Howard  assented  to 
the  payment  of  the  $1,500  obligation  of  the  old  com- 
pany, on  which  he  was  surety,  there  was  not  a  mis- 
application as  to  him  in  so  far ;  and  the  $7,500  note  is 
enforceable  to  that  extent. 

The  chancellor,  in  failing  to  so  rule,  erred.  His  de- 
cree will  be  modified  in  these  respects  and  affirmed. 
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State  ex  rel.  Gann  v.  Malone.* 
(Nashville.    December  Term,  1914.) 

L  SHERIFFS  AND  CONSTABLES.     Term.     "Vacancy."     Death 

before  qualification. 
Under  Const.,  art.  7,  sec.  1,  providing  for  the  election  of  the  sheriff 
for  the  term  of  two  years,  section  2,  providing  that  if  a  vacancy 
occurs  in  the  office  of  sheriff,  subsequent  to  an  election,  it  shall 
be  filled  by  the  Justices,  and  section  5,  providing  that  the  term 
of  the  officer  shall  be  computed  from  the  first  day  in  September 
next  succeeding  the  election,  that  no  appointment  to  fill  a 
vacancy  shall  be  made  for  a  period  extending  beyond  the  un- 
expired term,  and  that  every  officer  shall  hold  office  until  his 
successor  is  elected  or  appointed  and  qualified,  the  justices  can- 
not  appoint  a  successor  to  one  who  was  elected  sheriff  but  died 
before  he  qualified,  since  there  can  be  no  appointment  unless 
there  is  a  vacancy,  and  there  can  be  no  vacancy  so  long  as  the 
former  sheriff  is  prolonged  until  the  qualification  of  his  suc- 
cessor; the  word  "vacancy"  being  used  in  its  ordinary  sense 
as  meaning  empty  of  an  incumbent  (citing  Words  and  Phrases, 
First  and  Second  Series,  Vacancy).     (Post,  pp.  163-164.) 

Code  cited  and  construed:     Sees.  1118,  4889  (S.). 

Cases  cited  and  distinguished:  Johnson  v.  Mann,  77  Va,  265; 
Chadduck  v.  Burke,  103  Va.,  694;  King  v.  McLure,  84  N.  C, 
153. 

Cases  cited  and  disapproved:  Childrey  v.  Rady,  77  Va.,  518; 
Owens  V.  O'Brien,  78  Va.,  116;  Maddox  v.  York,  21  Tex.  Civ. 
App.,  622;   Riddell  v.  School  District,  15  Kan.,  168;   Campbell 


*A8  to  vacancy  in  office  by  death  of  person  elected  thereto  before 
beginning  of  his  term,  see  note  in  14  L.  R.  A.,  858.  And  for  the 
effect  of  the  death  of  a  person  elected  before  taking  office,  or  of  his 
failure  to  qualify,  see  note  in  50  L.  R.  A.  (N.  S.),  374. 

On  the  question  of  the  term  of  office  of  one  appointed  or  elected 
to  fill  vacancy,  see  note  in  50  L.  R.  A.  (N.  S.),  336. 

Upon  the  purpose  and  effect  of  provision  that  incumbant  shall 
hold  his  office  until  his  successor  is  elected  and  qualified,  see  note 
in  50  L.  R  A.   (N.  S.),  365. 
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v.  Dotson,  111  Ky.,  125;  Olmstead  v.  Augustus,  112  Ky.,  365; 
Dixon  V.  CandiU,  143  Ky.,  623. 

Cases  cited  and  approved:  Condon  v.  Maloney,  108  Tenn.,  83; 
State  Y.  Slagle,  115  Tenn.,  336;  Richardson  v.  Toung,  122  Tenn.^ 
471;  State  ex  rel.  Loring  v.  Benedict,  15  Minn.,  198;  Tappan  v. 
Gray,  9  Paige,  N.  Y.,  507;  People  v.  Van  Horn,  18  Wend.  N.  Y., 
515;  State  v.  Harrison,  113  Ind.,  434;  People  y.  Ward,  107  CaL^ 
236;  State  v.  Askew,  48  Ark.,  82;  Baxter  v.  Latimer,  116  Mich., 
356;  Klmherlin  y.  State,  130  Ind.,  120;  State  v.  Henderson,  4 
Wyo.,  535;  Johnson  ▼.  Mann,  77  Va.,  265;  People  ex  rel.  Battle  v. 
Mclver,  68  N.  C,  467;  Lawrenee  y.  Hanly,  84  Mich.,  399;  State  ex. 
rel.  Hoyt  y.  Metcalfe,  80  Ohio  St.,  244;  Com.  ex  rel.  Broom  y. 
Hanley,  9  Pa.,  513;  State  ex  rel.  Atty.-Gen.  y.  Dabbs,  182  Mo.,  359; 
Kline  y.  McKelyey,  57  W.  Va.,  29;  Smith  y.  Reppard,  69  W.  Va.,. 
211;  State  ex  rel.  y.  Wilkinson,  124  La.,  655;  State  ex  rel.  y. 
Murphy,  32  Fla.,  138. 

2.  OFFICERS.     Term.     Vacancy. 

Under  those  sections,  where  an  appointment  Is  made  to  fill  aa 
unexpired  term,  there  is  a  yacancy  at  the  end  of  the  temir 
since  the  appointment  was  only  for  that  time,  though  the  ap- 
pointee must  continue  to  perform  the  duties  as  an  officer  hold- 
ing oyer,  rather  than  under  a  prolonged  term,  as  in  the  case 
of  an  officer  elected  for  a  definite  term  and  until  his  successor 
was  qualified.     {Post,  pp,  164-167.) 

Case  cited  and  distinguished:  State  ex  rel.  Kenner  y.  Spears^ 
53   S.  W.,  247. 

Cases  cited  and  approved :  Powers  V.  Hurst,  21  Tenn.,  24;  Brewer 
y.  Dayis,  28  Tenn.,  208;  Keys  y.  Mason,  35  Tenn.,  6. 

3.  OFFICERS.     Term.     Appointee  to  fill  vacancies. 

Where  the  length  of  term  only  is  fixed  with  no  set  date  for  its^ 
beginning  or  ending,  and  no  reference  to  an  unexpired  term  or 
to  a  yacancy  in  the  term  as  distinguished  from  a  yacancy  in 
the  office,  an  incumbent  appointed  to  fill  a  yacancy  holds  for  a 
full  term,  not  merely  for  the  unexpired  portion  of  his  predeces- 
sor's  term.    {Poaty  pp,  167-169.) 
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GoDfltitation  cited  and  ooiuitrtied:     Sec.  6,  art  7. 

Case  cited  and  distinguished:     Gold  r.  Fite,  61  Tenn.,  237. 

4.  OFFICERS.  Term.  Commencement.  Commission. 
Though  an  elective  office  Is  still  a  species  of  property,  the  title 
thereto  comes  from  the  people,  and  not  from  the  commission 
of  the  ezecntlTe  or  other  formality,  and  the  term  of  snch  officer 
may  hegin  notwithstanding  his  failnre  to  receiye  a  commission, 
{Past,  pp.  16M72.) 

Constitntlon  cited  and  constrned:    Art.  6,  sec.  11. 

Code  cited  and  construed:     Sees.  443,  444,  446  (S.);  sees.  1163, 
1306  (S.). 

Cases  dted  and  approved:  Bates  y.  Taylor,  87  Tenn.,  319;  State 
ex  reL  v.  Board  of  Inspectors,  114  Tenn.,  616;  Maloney  y.  Collier, 
113  Tenn.,  78;  Malone  v.  Williams,  118  Tenn.,  390;  State  ex  reL 
Y.  Wright,  67  Tenn.,  237;  Tumey  y.  Dibrell,  62  Tenn.,  236; 
Blackburn  y.  State,  40  Tenn.,  690;  Calloway  y.  Sturm,  48  Tenn., 
764;  liayor,  etc,  of  Nashville  v.  Thompson,  80  Tenn.,  344;  State 
V.  Parchmen,  40  Tenn.,  609;  State  ex  rel.  v.  Trewhitt,  113  Tenn.. 
561. 


FROM  SMITH. 


Error  to  Chancery  Court  of  Smith  County.— A.  H. 
BoBEBTs^  Chancellor. 

L.  A.  LiGON,  H.  B.  McGiNNESS  and  J.  N.  Fisher,  for 
plaintiff  in  error. 

T.  J.  Fisher,  for  defendant  in  error. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of 
the  Court. 
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At  the  regular  biennial  election  in  August,  1912,  de- 
fendant M.  J.  Malone  was  elected  sheriff  of  Smith 
county,  for  the  constitutional  term  of  two  years,  and 
on  the  first  Monday  in  September  of  the  same  year,  in 
the  usual  manner,  he  was  duly  qualified,  and  entered 
upon  the  discharge  of  the  duties  of  his  oflSce.  At  the 
next  regular  election,  in  August,  1914,  Malone  and  one 
Hackett  were  opposing  candidates,  and  Hackett  was 
duly  elected,  defeating  Malone  by  a  large  majority.  On 
August  14,  1914,  eight  days  after  Hackett  was  so 
elected,  he  received  a  fatal  wound  and  died  that  day, 
without  having  qualified.  On  the  first  Monday  in  Sep- 
tember, the  chairman  of  the  county  court  called  that 
body  to  meet  on  the  14th  of  the  month  to  consider 
of  this  matter.  The  county  court,  conceiving  that  a 
vacancy  in  the  oflSce  of  sheriff  had  been  caused  by  the 
death  of  Hackett,  selected  John  B.  Gann  to  fill  it,  and 
to  serve  as  sheriff  until  the  next  biennial  election. 
Gann  qualified  by  executing  bond  and  taking  the  oath 
prescribed  by  law,  and  then  demanded  the  office  of 
defendant  Malone,  and  the  county  property  in  his 
charge,  including  the  county  jail.  Malone  refused  to 
comply,  on  the  ground  that  no  vacancy  had  been  cre- 
ated by  the  death  of  Hackett  subsequent  to  his  election 
and  prior  to  his  qualification,  and  that  he  (Malone) 
had  the  right  to  hold  the  office  until  the  next  regular 
election,  under  the  provisions  of  our  constitution  appli- 
cable to  the  subject.  Thereupon  the  present  bill  was 
filed  to  compel  the  delivery  of  the  office  and  property 
to  Gann,  through  the  agency  of  a  mandamus  or  of  a 
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mandatory  injunction.  A  demurrer  was  filed  to  the 
bill  making  the  points  that  under  the  facts  stated  there 
was  no  vacancy,  and  defendant  had  the  right  to  con- 
tinue to  hold  his  oflSce.  The  chancellor  overruled  the 
demurrer,  but  imder  the  discretion  vested  in  him  by 
Shan.  Code,  sec.  4889,  granted  an  appeal  to  this  court, 
and  the  case  is  here  with  errors  assigned  on  the  points 
of  the  demurrer. 

The  constitutional  provisions  applicable  are  the  fol- 
lowing: 

^*  Art.  7,  sec.  1.  There  shall  be  elected  in  each  county, 
by  the  qualified  voters  therein,  one  sheriff,  one  trustee, 
one  register ;  the  sheriff  and  trustee  for  two  years,  and 
the  register  for  four  years. 

**Sec.  2.  Should  a  vacancy  occur,  subsequent  to  an 
election,  in  the  ofllce  of  sheriff,  trustee  or  register,  it 
shall  be  filled  by  the  justices ;  if  in  that  of  the  clerks  to 
be  elected  by  the  people,  it  shall  be  filled  by  the  courts ; 
and  the  person  so  appointed  shall  continue  in  oflSce 
until  his  successor  shall  be  elected  and  qualified;  and 
such  office  shall  be  filled  by  the  qualified  voters  at  the 
first  election  for  any  of  the  county  officers.     .    .     . 

**Sec.  4.  The  election  of  all  officers,  and  the  filling 
of  all  vacancies,  not  otherwise  directed  or  provided 
by  this  constitution,  shall  be  made  in  such  manner  as 
the  legislature  shall  direct. 

'*Sec.  5.  Elections  for  judicial  and  other  civil  offi- 
cers shall  be  held  on  the  first  Thursday  in  August,  one 
thousand  eight  hundred  and  seventy,  and  forever  there- 
after on  the  first  Thursday  in  August  next  preceding 
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the  expiration  of  their  respective  terms  of  service.  The 
term  of  each  officer  so  elected  shall  be  computed  from 
the  first  day  of  September  next  succeeding  his  election. 
The  term  of  office  of  the  governor  and  of  other  execu- 
tive officers,  shall  be  computed  from  the  fifteenth  of 
January  next  after  the  election  of  the  governor.  No 
appointment  or  election  to  fill  a  vacancy  shall  be  made 
for  a  period  extending  beyond  the  unexpired  term. 
Every  officer  shall  hold  his  office  until  his  successor  is 
elected  or  appointed,  and  qualified.  No  special  election 
shall  be  held  to  fill  a  vacancy  in  the  office  of  judge  or 
district  attorney,  but  at  the  time  herein  fixed  for  the 
biennial  election  of  civil  officers ;  and  such  vacancy  shall 
be  filled  at  the  next  biennial  election  recurring  more 
than  thirty  days  after  the  vacancy  occurs. ' ' , 

There  can  be  no  appointment  in  an  elective  office 
until  a  vacancy  occurs.  The  controlling  question  then 
is :  When,  within  the  true  intent  and  meaning  of  our 
constitution,  does  a  vacancy  occur  I  On  the  one  hand, 
it  is  insisted  that  such  event  happens  when  one  who 
has  been  elected  to  an  office  dies^  either  before  qualifi- 
cation or  afterwards.  On  the  other,  it  is  claimed  there 
can  be  no  vacancy  caused  by  the  death  of  the  elected 
candidate  before  his  qualification,  when  there  is  an  in- 
cumbent holding  over,  pursuant  to  the  provision  of 
article  7,  section  5,  supra,  that  **  every  officer  shall 
hold  his  office  until  his  successor  is  elected  or  appointed, 
and  qualified."  In  support  of  this  latter  view,  it  is 
insisted  the  office  cannot  be  deemed  vacant  when  it  is 
in  the  possession  of  one  designated  by  law  to  hold  it 
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through  a  prolongation  of  his  term  until  his  successor 
can  be  not  only  elected  or  appointed,  but  also  qualified. 
In  support  of  the  former,  it  is  urged  that  one  thus 
holding  over  does  not  hold  as  one  having  title  to  the 

m 

office,  but  only  as  a  tenant  at  will,  to  prevent  interrup- 
tion of  the  public  business,  and  subject  to  be  displaced 
whenever  the  the  public  authorities  having  control  of 
the  matter  shall  elect  or  appoint  his  successor^  and  the 
latter  shall  qualify,  and  that  such  successor  may  be 
so  elected  or  appointed  at  the  expiration  of  the  num- 
ber of  years  fixed  by  the  constitution  as  the  term  of 
the  office  in  question,  and  that  there  is  no  such  thing 
as  the  prolongation  of  a  term. 

It  is  to  be  observed  that  some  prominence  is  given  to 
the  term  of  office.  By  section  5  of  article  7,  the  term 
of  each  and  every  civil  officer  to  be  elected  by  the  peo- 
ple is  fixed  at  a  certain  number  of  years,  and  the  date 
from  which  it  is  to  be  computed  distinctly  stated, ' '  the 
first  day  of  September  next  succeeding  his  election," 
except  as  to  the  governor,  and  his  term  is  to  be  com- 
puted from  the  15th  day  of  January  next  after  his 
election.  Furthermore,  by  the  same  section  it  is  care- 
fully provided  that  no  appointment  or  election  to  fill  a 
vacancy  shall  be  made  for  a  period  extending  beyond 
the  xmexpired  term.  But  it  is  further  provided  that 
**  every  officer  shall  hold  his  office  until  his  successor 
is  elected  or  appointed,  and  qualified.''  Now,  when 
Hackett  died  the  situation  was  this:  That  death  oc- 
curred in  August  during  the  term  for  which  Malone  had 
been  elected,  for  which  he  had  qualified,  and  in  which 
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he  was  acting.  So,  it  is  not  possible  to  hold  that  a 
vacancy  at  that  time  existed,  since  Malone  was  then 
lawfully  in  office  serving  his  term.  Did  a  vacancy  oc- 
cur on  September  1,  1914,  when  Malone  reached  the 
end  of  the  two  years'  term  for  which  he  had  been 
elected!  Was  he  then  out  of  the  office,  or  in  the  office? 
It  cannot  be  doubted  that  he  still  lawfully  held  the 
office,  under  the  very  language  of  the  constitution.  If 
the  office  was  lawfully  held  by  him  it  was  not  and  could 
not  be  vacant.  If  not  vacant,  the  occurrence  had  not 
arisen  for  action  of  the  justices  under  section  2  of 
article  7.  It  was  then  the  duty  of  Malone  to  hold  the 
offiice  until  a  successor  could  be  provided  for  him,  and 
that  could  not  be  done  until  the  next  biennial  election 
of  civil  officers. 

What  has  been  said  is  based  on  the  assumption  that 
we  should  give  to  the  word  ** vacancy"  its  ordinary 
meaning.  This  must  be  done  unless  we  can  find  a  dif- 
ferent meaning  in  the  constitution  itself  or  in  our  stat- 
utes. No  different  meaning  is  found  in  either.  In  the 
latter,  it  is  laid  down  that  any  office  in  this  State  is 
vacated,  by  the  death  of  the  incumbent ;  by  his  resigna- 
tion when  permitted  by  law ;  by  ceasing  to  be  a  resident 
of  the  State,  or  of  the  district,  circuit,  or  county  for 
which  he  was  elected  or  appointed ;  by  the  decision  of 
a  competent  tribunal,  declaring  the  election  or  appoint- 
ment void  or  the  office  vacant;  by  the  sentence  of  the 
incumbent,  by  any  competent  tribunal  in  this  or  any 
other  State,  to  the  penitentiary,  subject  to  restoration 
if  the  judgment  is  reversed  but  not  if  the  incumbent 
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is  pardoned.  Shannon's  Code,  sec,  1118.  The  under- 
lying thought  in  each  of  these  instances  is  that  the 
office  is  empty,  or  unfilled,  except  in  the  last,  on  the 
occurrence  of  which  the  office  is  at  once  to  become 
empty.  In  addition,  this  court  has  held  that  an  office 
is  empty  or  vacant  when  first  created,  and  no  one  has 
yet  been  appointed  to  fill  it.  Condon  v.  Moloney,  108 
Tenn.,  83,  65  S.  W.,  871;  also,  that  the  office  at  once 
becomes  empty  of  its  incumbent  or  vacant,  when  he 
accepts  another  office  incompatible  with  the  one  then 
held  by  him.  State  v.  Slagle,  115  Tenn.,  336,  89  S.  W., 
326.  And  in  Richardson  v.  Yoimg,  122  Tenn.,  471,  480, 
550^565, 125  S.  W.,  664,  it  was  held  that  the  word  '^va- 
canf  when  applied  to  an  office  means  *' without  an  in- 
cumbent, ' '  regardless  of  when  or  how  it  became  vacant. 
That  this  is  the  meaning  ascribed  to  this  word  by  the 
great  weight  of  authority  in  this  country  I  need  do  no 
more  than  cite  Words  and  Phrases,  First  Series,  7259- 
7263,  and  Second  Series  of  same  work,  1122-1127,  and 
the  supporting  cases  therein  referred  to.  To  same 
eflfect  are  the  text-books.  Mechem  on  Public  Officers 
sections  128,  130;  Throop  on  Public  Officers,  section 
328.  See,  also,  the  numerous  cases  cited  in  note  on 
page  368  of  50  L.  B.  A.  (N.  S.). 

The  cases  upon  the  general  subject  are  so  numerous 
that  we  shall  not  consume  the  time  and  space  neces- 
sary to  make  and  preserve  an  analysis  of  them  in  this 
opinion,  as  such  an  attempt  would  extend  it  to  an  un- 
reasonable length.  We  may  refer,  however,  to  the 
course  of  decision  in  the  State  of  Virginia  as  illus- 
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trated  by  Johnson  v.  Manny  77  Va.,  265,  and  Chaddtick 
V.  BurkCy  103  Va.,  694,  49  S.  E.,  976,  and  as  showing 
through  the  latter  case  the  weight  and  strength  of  the 
precedents  supporting  the  view  we  have  announced* 
In  Johnson  v.  Mann  the  opposite  view  was  taken,  but 
in  the  later  case  of  Chadduck  v.  Burke,  after  announc- 
ing in  different  language  the  principle  we  have  stated, 
the  court  continued : 

' '  The  regular  term  of  the  plaintiff  in  error  expired, 
under  the  law,  on  the  1st  day  of  January  1904;  but 
he  was  just  as  fully  authorized  by  law  to  hold  the  office 
and  exercise  the  powers  and  perform  the  duties  aj)- 
pertaining  to  it  after  that  time,  until  his  successor  had 
been  duly  appointed  and  qualified,  as  he  was  before 
the  expiration  of  his  regular  term.  Indeed,  the  period 
between  the  expiration  of  his  term  and  the  qualifi- 
cation of  his  successor  is  as  much  a  part  of  the  incum- 
bent's  term  of  office  as  the  fixed  statutory  period,  when 
the  law  provides  that  he  shall  hold  until  his  successor 
qualifies. 

''As  said  in  a  California  case,  the  plaintiff  in  error 
has,  under  the  law,  'a  fixed  term  and  a  contingent 
term.*  He  holds  absolutely  for  the  full  period  of  his 
regular  term,  and  contingently  after  that  until  his 
successor  is  appointed  and  qualified.  It  is  said  that 
the  law  abhors  vacancies  in  public  offices,  and  that 
great  precautions  are  taken  to  guard  against  their 
occurrence.  Hence  it  is,  no  doubt,  that  we  find  so 
generally  adopted  the  provision  that  an  incumbent 
shall,  at  the  end  of  his  term,  continue  to  hold  the  office 
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and  exercise  its  powers  and  perform  its  duties  until 
his  successor  has  been  duly  appointed  and  qualified. 
And  also  the  statutory  provisions  for  filling  vacancies 
occurring  during  a  term,  which  are  emergencies  often 
requiring  prompt  action.  Such  provisions  are  founded 
upon  necessity  to  prevent  vexatious  embarrassments 
in  the  public  service.  As  far  as  our  investigation  has 
gone,  the  great  weight  of  authority  upholds  the  view 
that,  wherever  the  law  provides  for  an  incumbent  hold- 
ing over  until  his  successor  has  been  appointed  and 
qualified,  there  is  no  vacancy  in  the  office  at  the  expira- 
tion of  the  fixed  term.  Ex  parte  Lawhorne,  18  Grat., 
86;  Ex  parte  Meredith,  33  Grat.,  119, 122,  36  Am.  Rep., 
771;  Mechem  on  Pub.  Officers,  section  126  et  seq.; 
Throop  on  Pub.  OflScers,  section  308  et  seq.;  Tap- 
pan  V.  Gray,  9  Paige  (N.  Y.),  507 ;  People  v.  Van  Horn, 
18  Wend.  (N.  T.),  515;  State  v.  Harrison,  113  Ind., 
434, 16  N.  E.,  384, 3  Am.  St.  Bep.,  663 ;  People  v.  Ward, 
107  Cal.,  236,  40  Pac.,  538;  State  v.  Askew,  48  Ark., 
82,  2  S.  W.,  349 ;  Baxter  v.  Latimer,  116  Mich.,  356,  74 
N.  "W.,  726;  Kimberlin  v.  State  [130  Ind.,  120],  29  N. 
E.,  773,  14  L.  E.  A.,  858,  30  Am.  St.  Rep.,  208 ;  State 
V.  Henderson  [4  Wyo.,  535],  35  Pac,  517,  22  L.  R.  A., 

I  754. 

"The  case  of  Johnson  v.  Mawn,  77  Va.,  265,  is  cited 
for  the  proposition  that  a  vacancy  exists  which  can 
be  supplied  by  the  appointing  power  for  filling  vacan- 

I  des,  when  the  incumbent  of  an  office  is  holding  over, 

by  authority  of  law,  until  his  successor  qualifies.  In 
that  case  Judge  Richardson  does  employ  language 
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justifying  this  contention ;  bnt  its  use  does  not  appear 
to  have  been  necessary  to  the  decision  of  the  question 
there  involved,  and  the  dictum  is  not  sound,  is  con- 
trary to  the  current  of  authority,  and  cannot  be  fol- 
lowed as  a  precedent. ' ' 

As  to  the  special  case  before  us,  where  the  person 
elected  to  the  oflSce  died  before  qualification  and  the 
oflScer  in  possession  at  that  time  held  over,  we  refer 
to  the  following  cases,  all  of  which  fully  support  the 
conclusion  we  have  reached,  viz. :  State  ex  rel.  Loring 
V.  Benedict,  15  Minn.,  198  (Gil.,  153) ;  Kimberlin  v. 
State,  130  Ind.,  120,  29  N.  E.,  773,  14  L.  R.  A.,  858,  30 
Am.  St.  Eep.,  208;  People  ex  rel.  Battle  v.  Mclver, 
€8  N.  C,  467 ;  Lawrence  v.  Hanley,  84  Mich.,  399,  47 
N.  W.,  753;  State  ex  rel.  Hoyt  v.  Metcalfe,  80  Ohio  St., 
244,  88  N.  E.,  738;  Com  ex  rel.  Broom  v.  Ha/nley,  9 
Pa.,  513;  State  ex  rd.  Atty.  Gen.  v.  Ddbhs,  182  Mo., 
359,  81  S.  W.,  1148.  There  are  cases  in  Kentucky  to 
the  contrary  {Campbell  v.  Dotson,  111  Ky.,  125,  63  S. 
W.,  480;  Olmstead  v.  Augustus,  112  Ky.,  365,  65  S.  W., 
817 ;  Dixon  v.  CaudUl,  143  Ky.,  623,  136  S.  W.,  1043) ; 
but  these  were  based  on  a  statute  passed  in  1850,  as 
shown  in  112  Ky.  at  page  370.  We  are  referred,  also, 
to  Childrey  v.  Body,  77  Va.,  518,  and  Owens  v.  0  'Brien. 
78  Va.,  116,  as  opposing  authorities;  but  in  the  first 
of  these  it  appeared  that  the  trustees  whose  right  was 
questioned  in  that  case  had  never  qualified  by  taking 
the  oath  of  oflSce,  and  held  on  many  years  after  the 
term  had  expired  for  which  they  should  have  qualified, 
and  the  office  was  held  vacant  on  both  grounds ;  and  in 
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the  second  of  these  cases  the  office  was  held  vacaxit 
after  two  years  because  of  failure  to  qualify  by  tak- 
ing the  oath  of  office.  But,  whatever  view  may  be 
taken  of  these  cases  as  opposing  the  conclusions  we 
have  stated,  they  are  controlled  by  the  more  recent 
case  of  Chaddrick  v.  Burke,  supra.  We  are  likewise 
referred  to  Kline  v.  McKelvey,  57  W.  Va.^  29,  49  S.  E., 
896,  and  Smith  v.  Reppard,  69  W.  Va.,  211,  71  S.  E., 
115.  In  the  last  of  these  cases,  Williams,  presiding 
justice,  said  he  did  not  see  how  there  could  be  a  va- 
<3ancy  when  the  incumbent  was  holding  over  under  a 
law  which  provided  that  he  should  do  so,  *^  until  his 
successor  is  elected  and  qualified,"  and  there  was  no 
provision  in  the  section  for  appointing  a  successor,  but 
he  yielded  to  the  authority  of  Kline  v.  McKelvey,  su- 
pra, the  majority  still  adhering  to  that  decision.  In 
Kline  v.  McKelvey,  the  controversy  was  based  on  the 
following  facts :  In  November,  1903,  Kline  was  elected 
to  membership  in  the  board  of  education  for  the  dis- 
trict of  Davis  in  Tucker  county,  but  failed  to  qualify 
within  the  time  required  by  law,  and  was  afterwards 
appointed  by  the  superintendent  of  public  schools  of 
the  county  to  the  same  position  for  the  term  for  which 
he  had  been  elected.  At  the  date  of  the  election  Mc- 
Kelvey was  holding  the  office  by  appointment  to  fill  a 
previous  unexpired  term.  When  Kline  was  appointed 
by  the  superintendent  of  schools  in  the  manner  above 
stated,  he  demanded  the  office  of  McKelvey,  whose 
only  claim  was  that  he  was  entitled  to  hold  over  until 
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his  successor  was  elected  or  appointed  and  qualified. 
On  these  facts  it  was  held  that  Kline  had  the  better 
right,  and  McKelvey  was  compelled  to  surrender  the 
office.  This  case  is  probably  distinguishable  on  the 
ground  that  McKelvey  was  appointed  merely  for  the 
residue  of  an  unexpired  term;  but,  if  not,  it  is  con- 
trary to  the  weight  of  authority. 

The  case  of  State  ex  rel.  Wilkinson,  124  La.,  655,  50 
South.,  616,  cited,  is  apparently  an  opposing  authority, 
directly  in  point.  It  is  to  be  observed  of  this  case, 
however,  that  it  does  not  refer  to  or  consider  any  of 
the  great  number  of  authorities  that  support  the  view 
which  we  hold  to  be  the  sound  one.  The  decision  seem^ 
to  be  based  on  the  impolicy  of  permitting  an  extension 
of  an  official  term  to  depend  upon  the  caprice  of  a 
** police  jury"  to  select,  or  omit  to  select,  a  successor. 
This  reason  could  not  apply  to  a  constitution  wherein 
stated  recurring  dates  are  fixed  for  the  election  of 
officers.  The  case  of  Maddox  v.  York,  21  Tex.  Civ. 
App.,  622,  54  S.  W.,  24,  is  an  opposing  authority,  but 
that  case  declines  to  consider  the  array  of  authorities 
which  we  have  not  felt  at  liberty  to  pass  by,  and  places 
its  decision  on  the  general  ground  that  where  the  ques- 
tion is  in  doubt  it  is  deemed  best  to  decide  in  favor  of 
that  view  which  soonest  returns  the  power  of  selection 
to  the  people.  This  general  view  seems  to  us  not 
admissible,  where  the  question  arises  upon  the  true 
construction  of  a  written  instrument,  the  constitution 
of  a  State,  particularly  where  we  find  similar  lan- 
guage in  other  constitutions  construed  by  many  dif- 
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ferent  courts  in  the  same  way.  A  great  weight  of  ju- 
dicial opinion^  we  think,  can  rarely  be  disregarded  with 
any  degree  of  safety.  Such  preponderant  opinion  is 
itself  the  highest  evidence  of  the  soundness  of  the  view 
so  supported.  On  this  theory  laxr^ely  depends  the 
growth  and  development  of  our  general  system  of  law. 
Riddell  v.  School  District,  15  Kan.,  168,  cited  by  coun- 
sel, does  not  really  apply  to  the  present  controversy, 
because  the  question  there  under  examination  was 
whether  the  surety  of  an  officer  holding  over  was  bound 
for  a  default  occurring  during  such  hold-over  period. 
It  was  conceded  in  the  opinion  of  the  court  that  there 
was  no  vacancy  during  the  hold-over  period,  but  the 
surety  was  exonerated  on  the  ground  that  he  had 
become  obligated  only  for  the  original  term,  and  had 
the  right  to  rely  on  the  performance  of  duty  on  the 
part  of  the  appointing  power  in  selecting  a  successor 
in  due  time;  and  it  was  held  that  he  was  not  bound 
to  bear  the  burden  of  its  failure  to  discharge  this  plain 
duty.  It  was  conceded,  however,  in  the  opinion,  that 
there  were  a  number  of  authorities  adverse  to  the 
conclusion  of  the  opinion  as  to  the  liability  of  a  surety 
under  similar  circumstances.  King  v.  McLure,  84  N. 
C,  153,  is  referred  to.  That  case  arose  in  respect  of 
the  office  of  a  constable.  The  substance  of  the  decision 
is  sufficiently  expressed  in  the  syllabus  as  follows : 

"The  provision  in  article  4,  section  25,  of  the  con- 
stitution that  '  all  incumbents  of  said  offices  shall  hold 
until  their  successors  are  qualified '  does  not  embrace  the 
office  of  constable.  * ' 
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This  case  is,  in  the  opinion,  distinguished  from  the 
prior  case  of  People  ex  rel.  Battle  v.  Mclver,  68  N.  C, 
467. 

We  are  also  referred  to  State  ex  rel.  v.  Murphy,  32 
Fla.,  138,  13  South.,  705.  That  case,  however,  was  de- 
termined on  certain  provisions  of  the  constitution  of 
Florida  wholly  different  from  our  own,  and  it  was  fur- 
thermore conceded  in  that  case  that  if  the  constitution 
of  Florida  had  been  like  that  of  Pennsylvania  (very 
much  like  our  own)  considered  in  the  case  of  Com.  ex 
rel.  V.  Hanley,  supra,  the  conclusion  would  have  to  be 
different  from  that  reached  by  the  court. 

We  are  referred  to  our  own  case  of  State  ex  rel. 
Kenner  v.  Spears,  53  S.  W.,  247,  decided  by  the  old 
court  of  chancery  appeals,  and  affirmed  orally  by  this 
court.  The  facts  of  that  case  were:  At  the  August 
election,  1896,  one  Alton  was  elected  and  duly  installed 
sheriff  of  Hawkins  county,  and  served  until  the  first 
Monday  in  April,  1898,  when  he  resigned,  leaving  un- 
used the  remnant  of  his  term  running  to  the  first  day 
of  September,  1898.  Immediately  upon  the  acceptance 
of  this  resignation,  the  justices  of  the  county  court 
appointed  Spears  to  fill  the  vacancy  so  created.  At 
the  regular  August  election,  1898,  one  Rowen  was 
elected  sheriff  for  the  next  regular  term  beginning 
September  1, 1898,  but  he  died  before  his  qualification. 
Thereupon  the  justices  of  the  county,  conceiving  that 
a  vacancy  in  the  office  had  occurred,  after  due  publica- 
tion, at  the  October  quarterly  term  of  the  county  court 
appointed  Kenner  to  fill  it.    Spears  contended  that  his 
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appointment  to  fill  out  the  unexpired  term  of  Altotf 
entitled  him  to  hold  over  until  the  Ist  of  September^ 
1900,  after  the  general  election  in  August,  1900, 
and  that  no  vacancy  was  created  by  the  death  of  Rowen 
after  his  election  and  before  his  qualification.  The 
court  held  that  under  the  constitution  the  appointment 
of  Spears  was  only  to  fill  the  unexpired  term  of  Alton, 
that  instrument  providing  that  *'no  appointment  or 
election  to  fill  a  vacancy  shall  be  made  for  a  period 
extending  beyond  the  unexpired  term,'*  and  hence  at 
the  end  of  the  Alton  term  so  filled  by  Spears  there  was 
a  vacancy,  and  no  one  designated  by  law  being  ready 
to  fill  it,  Rowen,  the  elected  person,  having  died,  it 
was  the  duty  of  the  county  court  to  fill  it,  and  that 
Kenner  was  properly  appointed  to  that  end.  Said  the 
court: 

'  *  The  term  of  sheriff  was  two  years.  Alton  resigned 
in  April,  and  Spears  was  elected  (by  the  county  court, 
that  is,  appointed  by  the  vote  of  the  members  of  that 
body)  to  fill  the  vacancy.  It  became  the  duty  of  the 
qualified  voters  of  Hawkins  county  to  fill  this  office 
at  the  next  general  election  in  August,  which  they  did.^ 
The  sheriff-elect  died  before  qualification.  The  duty 
was  therefore  still  imposed  upon  Spears  to  hold  the 
office  and  discharge  its  duties  until  the  election  and 
qualification  of  his  successor.  But  inasmuch  as  he  was 
only  appointed  under  the  provision  of  section  5,  art.  7, 
of  the  constitution,  to  fill  out  the  unexpired  term,  which 
expired  on  the  first  Monday  of  September,  after  that 
there  existed  another  vacancy,  which  the  county  court 
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had  the  right  to,  and  .  .  .  did,  fill;  and  we  are 
therefore  of  opinion  that  the  defendant,  Spears,  was, 
on  and  after  the  election  (appointment)  and  qualifica- 
tion of  the  relator,  Kenner,  unlawfully  usurping  the 
office  of  sherijBf  of  Hawkins  county." 

The  principle  on  which  this  decision  rests  is  that, 
when  the  appointment  is  to  fill  an  unexpired  term, 
there  is  necessarily,  under  the  constitutional  provision 
last  quoted,  a  vacancy  at  the  end  of  the  term,  because 
the  appointment  extends  only  so  far,  but  that  the  ap- 
pointee must,  as  the  person  designated  by  the  constitu- 
tion for  the  purpose,  continue  to  discharge  the  duties 
of  the  office  until  the  election  or  appointment  of  some 
one  to  fill  the  vacancy. 

It  would  thus  appear  that  one  appointed  to  fill  an 
unexpired  term  continuing  to  perform  the  duties  of 
the  office  after  the  expiration  of  the  term  would  not 
hold  as  under  a  prolongation  of  his  term,  but  only  as 
a  temporary  holder  of  the  office  until  an  ascertained 
vacancy  could  be  filled  by  a  designated  authority. 

There  is  a  distinction  between  the  nature  of  the 
holding  over  of  one  appointed  or  elected  to  fill  out 
an  unexpired  term,  and  that  of  an  officer  elected  by 
the  people  for  a  full  term ;  the  latter  falling  under  the 
rule  that,  if  no  one  has  been  provided  by  election  and 
qualification  to  take  his  place  when  the  term  of  years 
has  run  out  for  which  he  was  elected,  there  is  no  va- 
cancy, and  he  continues  to  hold  his  office  until  in  due 
course  his  successor  is  elected  or  appointed,  the  length 
of  time  he  shall  so  hold  over  being  dependent  upon 
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the  provisions  of  the  constitution  or  statutes,  as  the 
case  may  be,  for  the  supplying  of  a  successor ;  that  is, 
by  election  at  the  end  of  the  hold-over  term,  or  by  ap- 
pointment in  case  he  should  resign,  die,  be  removed, 
or  the  o£Sce  become  otherwise  bereft  of  an  incumbent 
and  so  vacant. 

The  difference  seems  to  rest  on  the  distinction  be- 
tween a  vacancy  in  the  office,  and  a  vacancy  in  the 
term.  Prior  to  our  constitution  of  1870,  the  vacancy 
where  one  occurred  was  not  in  the  term  but  in  the 
office,  and  one  appointed  or  elected  to  fill  a  vacancy 
held,  not  for  the  unexpired  term,  but  for  a  full  original 
term  of  two  years,  four  years,  or  whatever  time  might 
be  assigned  to  the  office.  This  is  illustrated  by  the 
cases  of  Powers  v.  Hurst j  2  Hump.  (21  Tenn.),  24; 
Brewer  v.  Davis,  9  Hump.  (28  Tenn.),  208, 49  Am.  Dec, 
706;  and  Keys  v.  Mason,  3  Sneed  (35  Tenn.),  6;  and 
particularly  the  case  last  mentioned,  and  the  case  next 
prior  thereto.  In  Powers  v.  Hurst  the  matter  appears 
in  a  double  aspect,  since  in  that  case  it  appeared  there 
was  a  brief  appointment  to  fill  the  vacancy  in  the  office 
of  county  register  until  the  next  general  election  for 
any  office,  which  was  about  one  year  later,  when  Hurst 
was  elected,  not  for  the  unexpired  portion  of  the  four 
years'  term  for  which  his  deceased  predecessor  had 
been  elected  and  qualified,  but  for  a  whole  term  of 
four  years. 

We  should  pause  here  to  note  that  the  rule  is  gen- 
eral that  when  the  length  of  the  term,  merely,  is  fixed, 
with  no  set  time  for  its  beginning,  or  no  date  for  its 
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ending,  and  no  reference  to  an  unexpired  term,  or  to 
a  vacancy  in  the  term  of  office,  as  distinguished  from 
a  vacancy  in  the  office  itself,  it  is  considered  that  upon 
the  happening  of  a  vacancy  the  offiice  reverts  to  the 
people,  or  sovereign,  and  when  again  vested  it  is  not 
for  an  unexpired  term,  but  for  the  full  term.  See  cases 
cited  in  note  to  50  L.  R.  A.  (N.  S.),  339-343. 

The  cases  just  cited  from  21,  28,  and  35  Tennessee, 
arose  under  our  constitution  of  1834.  The  constitu- 
tion of  1870,  however,  added  to  the  provisions  of  ar- 
ticle 7  what  is  now  section  5  of  that  article  quoted 
supra.  This  section,  among  other  features,  added  the 
provision  that  "no  appointment  or  election  to  fill  a 
vacancy  shall  be  made  for  a  period  extending  beyond 
the  unexpired  term,'*  which  meant,  in  the  light  of  the 
cases  last  referred  to,  that  no  such  appointment  or 
election  should  bestow  any  right  to  the  office  beyond 
the  end  of  the  unexpired  term,  thus  abrogating  the  rule 
previously  laid  down  in  the  three  cases  referred  to. 

But  all  of  section  5  was  new,  except  so  much  of 
the  hold-over  provision  as  applied  to  the  officers 
referred  to  in  section  2  of  article  7.  The  overwhelm- 
ing weight  of  authority,  construing  and  applying  iden- 
tical, or  clearly  similar,  provisions  in  constitutions  and 
statutes,  is  such  as  we  have  already  given  it,  and  the 
same  so  well  expressed  in  Chadduch  v.  Burke,  supra; 
That  is  its  normal  and  general  meaning,  and  can  find 
with  us  the  modified  meaning  applicable  to  appoint- 
ments to  fill  unexpired  terms,  only,  because  of  the  na- 
ture of  such  a  limited  appointment,  and  the  direct 
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command  contained  in  the  clause  of  section  5  on  that 
subject. 

We  are  cited  to  Gold  v.  Fite,  2  Baxt.,  (61  Tenn.), 
237,  as  an  authority  adverse  to  the  conclusion  we  have 
reached.  The  point  of  the  reference  turns  upon  the 
decision  of  the  court  as  to  the  validity  of  the  appoint- 
ment of  W.  W.  Goodpasture,  as  chancellor  to  succeed 
W.  W.  Ward,  deceased.  The  facts  were  these:  The 
fifth  chancery  division  was  created  by  the  legislature 
in  1870,  and  in  August  of  that  year  Ward  was  elected 
chancellor.  He  fell  sick  in  November  or  December  of 
that  year,  and  after  a  protracted  illness  died  on  the 
IQth  day  of  April,  1871.  It  is  not  stated  whether  he 
held  a  term  of  court  at  any  point  in  the  several  coun- 
ties composing  his  division,  but  it  is  stated  that  he  did 
not  hold  any  term,  or  sit  in  Smith  county  where  the 
contest  arose  over  the  clerkship,  which  was  the  chief 
matter  of  controversy  in  the  case.  It  is  stated  that  it 
did  not  appear  whether  he  was  ever  commissioned.  In 
this  plight  of  the  record,  the  court,  after  stating  that  the 
question  to  be  decided,  on  this  point  of  the  case,  was 
whether  the  governor  had  the  power  to  appoint  Good- 
pasture as  successor  to  Ward,  said : 

''Did  a  vacancy  at  that  time  exist?  We  have  seen 
that  Ward  was  elected  chancellor.  His  right  to  the 
office  was  perfected  by  his  election,  and  the  fact,  if 
it  be  so,  that  he  did  not  receive  his  commission,  owing 
to  his  accidental  sickness,  or  it  may  be  to  the  contest 
about  the  office,  did  not  render  him  any  less  the  chan- 
cellor of  the  division  for  the  constitutional  term;  and 
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consequently  the  death  of  Ward  did  create  a  vacancy 
which  the  governor  was  authorized  to  fill  by  appoint- 
ment. 

It  is  true,  as  held  in  the  case  just  referred  to,  that 
the  commission  of  the  governor  is  not  essential  to 
clothe  with  power  a  judge  elected  by  the  people ;  and 
it  would  be  a  serious  misfortune  if  the  law  were  other- 
wise, since,  inasmuch  as  the  governor  cannot  be  com- 
pelled by  mandamus  to  issue  a  commission  (Bates  v. 
Taylor,  87  Tenn.,  319,  11  S.  W.,  266,  3  L.  B.  A.,  316; 
State,  ex  rel.,  v.  Board  of  Inspectors,  114  Tenn.,  516, 
86  S.  W.,  319),  the  power  to  withhold  the  necessary  evi- 
dence of  title  (if  the  commission  were  in  fact  neces- 
sary) would  give  to  the  governor  a  veto  on  the  power 
of  the  people  to  elect  their  judges,  or  at  least  to  com- 
mand their  services,  and  would  place  the  judicial  de- 
partment in  subordination  to  the  executive  department. 
At  common  law  commissions  or  patents  were  neces- 
sary, because  the  king  was  the  fountain  of  power,  the 
office  was  a  property  or  estate,  and  the  king's  commis- 
sion or  patent  conferred  title.  7  Bac.  Abridg.,  290, 
291 ;  2  Bac.  Abridg.,  619,  620 ;  1  Brown  &  Hadly  Comm., 
209  (320) ;  5  Bac.  Abridg.,  398,  399;  1  Brown  &  Hadly 
Comm.,  271  (421).  In  this  State  it  is  still  held  that 
office  is  a  species  of  property.  Moloney  v.  Collier,  112 
Tenn.,  78,  100,  101,  83  S.  W.,  667,  and  cases  cited; 
Malone  v.  Williams,  118  Tenn.,  390,  467,  468v  et  seq., 
103  S.  W.,  798, 121  Am.  St.  Rep.,  1002,  and  cases  cited. 
But  the  title  comes  from  the  people  through  the  elec- 
tion, and  not  through  a  commission  of  the  executive, 
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or  other  formality.  State.,  ex  rel.,  v.  M.  J.  Wright,  10 
Heisk.  (57  Tenn.),  237,  253.  It  is  the  duty  of  the  gov- 
ernor, however,  to  issue  commissions  to  the  judges 
(Shan.  Code,  sections  1153,  1305),  and  they  are 
greatly  useful  as  prima  facie  evidence  of  title,  and 
also  for  protecting  third  parties  under  judicial  acts 
performed  by  persons  holding  them,  although  the  com- 
mission may  be  void  because  issued  without  authority. 
Turney  v.  Dibrell,  3  Baxt.  (62  Tenn.),  235;  Blackhurn 
V.  State,  3  Head  (40  Tenn.),  690;  Calloway  v.  Sturm, 
1  Heisk  (48  Tenn.),  764;  Mayor,  etc.,  of  Nashville  v. 
Thompson,  12  Lea  (80  Tenn.),  344.  And,  where  the 
governor  lawfully  acts  under  section  11  of  article  6 
of  the  constitution,  his  commission,  when  he  appoints 
a  special  judge,  confers  power  to  exercise  the  duties 
of  the  oflSce,  even  if  it  does  not  confer  title  to  the  oflSc^. 

Betuming  now  to  Gold  v.  Fite,  the  substance  of  the 
decision  on  the  point  referred  to  was  that,  inasmuch 
as  the  commission  of  the  governor  was  not  necessary 
to  constitute  chancellor  Ward  a  judge,  and  to  author- 
ize him  to  perform  his  duties  as  judge,  he  was  in  truth 
the  judge  or  chancellor  of  the  division  when  he  died, 
the  incumbent  of  the  office,  and  his  death  created  a 
vacancy.  The  office  was  likewise  vacant  because  Ward 
was  the  first  chancellor  of  the  division,  and  when  he 
died  there  was  no  one  in  office  to  hold  over.  The  office 
never  had  an  incumbent  until  he  was  elected,  and  when 
he  died  it  was  left  without  any. 

The  case  is  different  as  to  a  sheriff.  While  he  ob- 
tains his  title  from  the  election,  as  does  the  judge,  his 
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enjoyment  of  his  term  of  office  does  not  begin  until 
lie  qualifies  by  executing  the  bond  and  taking  the  oaths 
prescribed  by  law.  Shan.  Code,  sections  443,  444,  445 ; 
State  V.  Parchmen,  3  Head  (40  Tenn.),  609,  612.  The 
•constitution  fixes  the  term,  but  leaves  to  the  legislature 
the  duty  of  prescribing  the  conditions  on  which  he  shall 
enter  on  it.  State  v.  Parchmen,  supra.  If  he  die  before 
•entering  upon  the  term,  there  can  be  no  vacancy  in  the 
term  because  of  such  death,  since  he  never  was  an  in- 
cumbent. So  the  person  in  possession  of  the  office, 
under  a  prior  or  prolonged  term,  will  hold  over,  and 
will  continue  to  so  hold  until  his  successor  is  both 
elected  and  qualified.  This  view  was  approved  by  this 
court  in  1904,  in  the  case  of  State,  ex  reL,  v.  Trewhitt, 
113  Tenn.,  561,  568,  82  S.  W.,  480.  There  is  not  only 
no  inequality  in  this  result,  but  it  is  thoroughly  in 
barmony  with  the  general  thought  underlying  the  pro- 
Tisions  of  the  constitution  bearing  on  the  subject,  to 
place  and  keep  the  elective  offices  of  the  State  in  the 
hands  of  those  elected  by  the  people,  and  to  cut  down 
the  appointing  power  to  a  minimum.  It  is  perceived 
that  this  appointing  power  is  clipped  in  every  instance 
fio  that  it  cannot  confer  authority  on  any  appointee 
for  a  period  longer  than  two  years ;  that  is,  longer  than 
the  recurrence  of  the  next  regular  biennial  election. 

The  decree  of  the  chancellor  must  be  reversed,  the 
demurrer  sustained,  and  the  bill  dismissed. 
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Shaw  v.  Webb.* 
{Nashville.   December  Term,  1914.) 

1.  BAILMENT.     Bailee's  common-law  lien.     Possession. 

An  artisan's  common-law  Hen,  as  against  third  persons,  depends 
for  Talidity,  upon  his  retention  of  the  article  or  property  sub- 
ject to  the  lien.     (Post,  pp.  176-180.) 

Case  cited  and  distinguished:  Sullivan  v.  Clifton,  65  N.  J.  Law, 
324;  Buxton  T.  Baughn,  6  C.  ft  P.  674. 

Cases  cited  and  approved:  Baughman  Automobile  Co.  v.  Emanuel, 
137  Ga.,  354;  Small  v.  Robinson,  69  Me.,  425;  Denison  v.  Shuler, 
47  Mich.,  598;  Bissell  v.  Pearce,  28  N.  Y.,  252;  Hampton  v.  Seible, 
58  Mo.  App.,  181;  Kirtley  v.  Morris,  43  Mo.  App.,  144;  Watts 
V.  Sweeney,  127  Ind.,  116;  Hammond  v.  Danielson,  126  Mass., 
294;  Ruppert  v.  Zang,  73  N.  J.  Law,  216;  D'Gette  v.  Sheldon, 
27  Neb.,  829;  McGhee  v.  Edwards,  87  Tenn.,  506;  Nat.  Bank 
of  Commerce  v.  Jones,  18  Okl.,  555;  Adler  v.  Godfrey,  153 
Wis.,  186. 

2.  SALES.     Statutory  lien  for  repairs.     Priority.     Lien  of  con- 
ditional vendor. 

The  lien  on  a  vehicle  for  repairs  furnished  at  the  request  of  the 
owner  or  his  agent,  in  favor  of  the  mechanic,  etc.,  who  under- 
takes the  work,  notwithstanding  he  may  have  parted  with  its 
possession,  given  by  Acts  1909,  ch.  150,  is  subordinate  to  the 
lien  of  the  conditional  seller  of  the  vehicle,  since  placing  the 
vehicle  in  the  possession  of  the  conditional  buyer  should  not 
be  considered  as  a  consent  in  advance  to  the  subordination  of 
the  title  retained  for  security  for  the  payment  of  the  purchase 
money,  and  since  the  seller's  intent,  if  any,  to  permit  repairs  and 
a  consequent  lien  attaching  to  his  interest  should  be  manifested 
in  the  note  contract,  as  otherwise  notes  containing  the  reserva- 
tion of  title  would  be  deprived  of  a  considerable  element  of 
marketability.     {Post,  pp.   180-184.) 


*A8  to  liens  of  innkeepers,  generally,  see  note  in  21  L.  R.  A.,  229. 
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Case  cited  and  distinguished:    Keene  v.  Thomas,  1  K.  B.,  136. 

Gases  cited  and  approved:  Presque  Isle,  etc.,  Co.  t.  Relchel,  179 
Mich.,  466;  Gillespie  y.  Bradford,  15  Tenn.,  168;  Rhea  v.  Alli- 
son, 40  Tenn.,  176;  Belnap  y.  Condon,  23  L.  R.  A.  (N.  S.), 
601;  New  Memphis  Gaslight  Co.  Cases,  105  Tenn.,  268;  Pride 
y.  Viles,  35  Tenn.,  125;  Automobile  Co.  y.  Bicknell,  129  Tenn., 
493;  Price  y.  Jones,  40  Tenn.,  84;  McCombs  y.  Guild,  77  Tenn., 
81;  Drummond  Carriage  Co.  y.  Mills,  54  Neb.,  417;  Ragon  y. 
Howard,  97  Tenn.,  334. 

3.  SALES.     Conditional  sales.     Lien. 

A  seller's  retention  of  title  to  personal  property  to  secure  the 
purchase  money  partakes  of  the  nature  of  a  lien,  and,  when 
retained  in  a  written,  unregistered  contract  is  superior  to 
any  right  acquired  by  a  purchaser  for  yalue  and  without  notice. 
{Post,  pp.  180-184.) 

4.  INNKEEPERS.     Lien.     Nature. 

The  common-law  lien  of  an  innkeeper  attaches  to  personal  prop- 
erty in  possession  of  a  guest,  as  a  conditional  buyer,  provided 
the  innkeeper  had  no  notice  of  the  nature  and  extent  of  the 
guest's  title  when  the  property  was  brought  to  the  inn;  such 
lien  being  given  by  way  of  recompense  for  his  obligation  to 
receive  the  guest  and  his  baggage.     (Post,  pp.  184,  185.) 


PROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — ^M. 
H.  Meeks,  Judge. 

Chester  K.  Hart  and  R.  B.  C.  Howell,  for  Shaw. 

B.  L.  Sadler,  for  Webb. 


131  Tenn.]     DECEMBER  TERM,  1914.  175 

Shaw  V.  Webb. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Shaw  sold  an  automobile  to  one  Akers,  the  purchase 
price  being  represented  in  two  notes,  each  of  which 
contained  a  stipulation  retaining  title  to  the  machine 
to  secure  payment.  The  machine  passed  at  once  into 
the  possession  of  the  vendee.  Some  time  thereafter 
it  became  necessary  to  have  some  repairs  made  on  it, 
and  the  automobile  was  taken  to  Webb,  a  mechanic, 
about  the  date  of  the  maturity  of  the  first  note.  Af- 
ter the  repairs  were  placed  the  machine  was  turned 
back  by  the  mechanic  to  the  conditional  vendee,  Akers. 
On  default  being  made  in  the  payment  of  the  first  ma- 
turing note,  Shaw  by  writ  of  replevin '  repossessed 
himself  of  the  machine.  Suit  was  thereupon  brought 
by  Webb,  the  mechanic,  against  Shaw,  the  vendor,  to 
enforce  a  claimed  mechanic's  lien  on  the  automobile 
for  the  amount  of  the  repair  bill  so  created. 

This  action  was  predicated  upon  a  recent  statute 
(Acts  1909,  ch.  150)  which  provides: 

'  *  That  there  shall  be  a  lien  upon  any  vehicle  .  .  . 
for  any  repairs  or  improvements  made  or  fixtures  or 
machinery  furnished  at  the  request  of  the  owner  or  his 
agent  in  favor  of  the  mechanic,  contractor,  founder, 
or  machinist  who  undertakes  the  work, ' '  etc. 

Judgment  was  rendered  in  favor  of  the  mechanic  by 
the  circuit  judge,  who  tried  the  case  without  the  in- 
tervention of  a  jury.  On  appeal  that  judgment  was 
a£Srmed  by  the  court  of  civil  appeals ;  and  we  are,  by 
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petition  for  certiorari  asked  to  review  the  judgment 
of  the  court  last  named. 

The  mechanic  had  no  actual  notice  of  the  retention 
of  title ;  and  the  conditional  vendor  did  not  know  that 
the  machine  was  placed  with  the  mechanic  to  be  re- 
paired. 

It  is  to  be  noted  that  we  are  not  dealing  with  a  claim 
by  Webb  to  the  artisan's  common-law  lien  which  de- 
pends for  validity,  as  against  third  parties,  upon  the 
retention  of  possession  on  the  part  of  the  artisan.  Here 
Shaw  had  parted  with  possession,  after  the  repairs 
were  made  on  the  automobile,  to  Akers,  the  condi- 
tional vendee. 

However,  the  few  cases  that  pass  upon  the  right  of 
an  artisan  in  possession  and  claiming  such  common- 
law  lien  as  against  a  conditional  vendor  of  the  per- 
sonalty repaired  by  analogy  shed  much  light  upon  the 
point  we  have  to  decide. 

In  Baughman  Automobile  Co.  v.  Emanuel,  137  Ga., 
354,  73  S.  E.,  511,  38  L.  R.  A.  (N.  S.),  97,  we  under- 
stand from  the  report  of  the  case  that  such  common- 
law  lien  was  relied  upon  by  a  mechanic  for  repairs  put 
by  him  on  an  automobile,  under  contract  with  a  condi- 
tional vendee  in  possession,  and  the  court  held  that 
the  artisan's  lien  was  subordinate  to  the  right  of  the 
vendor,  standing  on  his  title  retained.  In  that  case 
it  appeared  that  the  lien  claimant  had  knowledge  of 
the  rights  of  the  conditional  vendor  at  the  time  the 
work  on  the  machine  was  done. 
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SmaU  V.  Robinson,  69  Me.,  425,  31  Am.  Bep.,  299, 
involved  a  contest  between  the  conditional  seller  of  a 
hack,  which  had  been  in  the  possession  of  the  vendee 
for  about  two  years,  and  a  mechanic  urging  the  com- 
mon-law lien  of  an  artisan.  A  like  ruling  was  made  in 
favor  of  the  conditional  seller. 

If  we  go,  for  further  analogy,  to  the  law  governing 
chattel  mortgages,  we  find  the  rulings  to  be  at  least 
apparently  variant.  The  artisan's  common-law  lien 
has  been  held  to  be  subordinate  to  the  rights  of  a  mort- 
gagee  of  such  a  chattel  under  a  registered  instrument ; 
and  the  fact  that  the  mortgagor  is  permitted  to  re- 
main in  possession,  in  the  absence  of  a  statute  provid- 
ing otherwise,  affords  no  implied  authority  on  his  part 
to  subject  the  chattel  to  such  a  lien  in  priority.  A  lien 
attaches,  it  is  held,  but  only  to  the  mortgagor's  inter- 
est. Denison  v.  Shuler,  47  Mich.,  596,  11  N.  W.,  402, 
41  Am.  Eep.,  734,  and  cases  cited;  Bissell  v.  Pearce, 
28  N.  Y.,  252 ;  Hampton  v.  Seible,  58  Mo.  App.,  181, 
overruling,  it  would  seem;  Kirtley  v.  Morris,  43  Mo. 
App.,  144;  7  Cyc,  39. 

Other  cases  uphold  the  priority  of  the  artisan 's  lien, 
over  the  mortgagee's  title,  in  instances  where  there 
may  fairly  be  implied  a  consent,  on  the  part  of  the 
mortgagee,  that  the  mortgagor  while  in  the  use  of  the 
chattel  may  have  it  repaired.  Thus  in  Watts  v. 
Sweeney,  127  Ind.,  116,  26  N.  E.,  680,  22  Am.  St.  Rep., 
615,  it  was  held  that  a  machinist  was  entitled  to  pre- 
vail on  such  a  lien  as  against  the  claim  of  the  mortgagee 
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of  a  locomotive,  the  mortgagor  being  a  public  or  com- 
mon carrier,  and  the  repairs  being  made  after  the  con- 
dition of  the  mortgage  was  broken  and  the  mortgage 
debt  had  become  due. 

In  Hammond  v.  Danielson,  126  Mass.,  294,  the  sub- 
ject-matter was  a  hack  let  for  hire  which  had  been 
mortgaged  and  described  in  the  mortgage  as  *'now  in 
use"  in  a  certain  livery  stable.  The  mortgagor  was 
left  in  possession  agreeably  to  the  terms  of  the  mort- 
gage; that  is,  the  manifest  intention  of  the  parties 
was  that  the  hack  should  continue  to  be  driven  for 
Mre  and  kept  in  a  proper  state  of  repair  for  that  pur- 
pose. For  repairs  made  under  contract  with  the  mort- 
gagor the  artisan's  lien  was  awarded  priority. 

In  Ruppert  v.  Zang,  73  N.  J,  Law,  216,  62  Atl.,  998, 
in  an  opinion  by  Pitney,  J.,  it  was  held  that  a  common- 
law  lien  had  priority  over  a  mortgage  when  claimed 
for  repairs  upon  a  wagon  by  an  artificer,  made  without 
the  knowledge  of  the  mortgagee. 

However,  in  the  cases  of  Watts  v.  Sweeney  and  Rup- 
pert  v.  Zang,  supra,  the  distinction  between  the  effect 
of  such  a  common-law  lien  and  a  statutory  lien  of  a  me- 
chanic was  noted — ^whether  properly  so  is  a  debatable 
point.  Judge  Pitney  in  the  last-named  case  refers  to 
Sullivan  v.  Clifton,  55  N.  J.  Law,' 324,  26  Atl.,  964,  20 
L.  R.  A.,  719,  39  Am.  St.  Eep.,  652,  as  a  case  pointing 
out  the  ground  of  such  a  distinction.  It  was  said  in 
Sidlivan  v.  Clifton : 

*  *  It  is  one  of  the  characteristics  of  common-law  liens 
which  arise,  upon  considerations  of  justice  and  policy, 
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by  operation  of  law,  as  distingnished  from  liens  created 
by  contract  or  statute,  that  the  former,  as  a  general 
rule,  attach  to  the  property  itself  without  any  refer- 
ence to  ownership,  and  override  other  rights  in  the 
property,  while  the  latter  are  subordinate  to  all  prior 
existing  rights  therein/' 

See,  also,  D'Gette  v.  Shddon,  27  Neb.,  829,  44  N.  W., 
30;  25  Cyc,  678. 

We  think  it  manifest  that  if  the  New  Jersey  court 

m 

had  been  dealing  with  a  claim  that  could  only  have  had 
basis  on  a  statute,  like  the  one  in  the  pending  case,  it 
would  have  held  the  same  inferior  to  the  mortgage  lien. 

Coming  now  to  precedents  which  contrast  the  rights 
of  statutory  lien  claimants  with  those  of  mortgagees 
under  previously  registered  chattel  mortgages: 

In  McGhee  v,  Edwards,  87  Tenn.  (3  Pick.),  506,  11 
S.  W.,  316,  3  L.  E.  A.,  654,  it  was  ruled  that  the  stat- 
utory lien  of  a  livery  stable  keeper  on  a  horse  must 
yield  to  the  lien  of  such  a  mortgagee,  where  the  lien 
claim  arises  under  contract  with  the  mortgagor  in  pos- 
session before  the  maturity  of  the  mortgage.  In  ac- 
cord are  many  cases  relating  to  the  statutory  lien  for 
pasturage  of  live  stock.  National  Bank  of  Commerce 
V.  Jones,  18  Okl.,  555,  91  Pac.,  191, 12  L.  B.  A.  (N.  S.), 
310,  and  note,  11  Ann.  Cas.,  1041.  The  same  rule  ap- 
plies to  other  chattels.    25  Cyc,  678. 

Thus,  in  the  recent  case  of  Adler  v.  Godfrey,  153 
Mich.,  186,  140  N.  W.,  1115,  it  was  held  that  the  fact 
that  the  mortgagor  is  permitted  to  remain  in  posses- 
sion of  a  mortgaged  automobile  affords  him  no  implied 
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authority  to  create  a  lien  thereon  for  storage  (a  lien 
by  statute  in  that  State)  superior  to  the  rights  of  the 
mortgagee,  and  that  the  rights  are  not  changed  by  the 
fact  that  the  mortgagee  knew  that  the  mortgagor  was 
keeping  the  machine  in  a  public  garage. 

The  claim  advanced  in  this  case  in  behalf  of  Webb 
as  lienor  is  based  upon  a  statute  which  awards  a  lien, 
notwithstanding  the  mechanic  may  have  parted  with 
possession,  upon  any  vehicle  **for  any  repairs  or  im- 
provements  made  ...  at  the  request  of  the  owner 
or  his  agent, ' '  but  saving  the  rights  of  purchasers  with- 
out notice  under  good  faith  transfers. 

The  question  for  solution,  then,  is :  Is  this  statutory 
lien  superior  to  the  rights  of  Shaw,  the  conditional 
vendor  ? 

We  have  not  been  cited,  nor  have  we  been  able  to 
find,  where  the  point  in  the  presented  phase  has  been 
ruled  in  any  reported  case.  We  are  of  opinion,  how- 
ever, that  on  the  above  and  other  analogies  of  the  law 
the  lien  claimant  must  fail  in  the  pending  case. 

The  Michigan  court  ruled  in  Presque  Isle,  etc.  Co.  v. 
Reicheh  179  Mich.,  4«6,  146  N.  W.,  231,  that  the  title 
of  a  conditional  seller  of  a  saw  has  priority  over  a 
statutory  lien  of  a  laborer  for  services  in  installing 
the  saw  in  a  mill  under  contract  with  the  vendee. 

Where  real  estate  is  the  subject-matter  of  transfer 
and  the  vendor  retains  the  legal  title,  it  is  not  within 
the  power  of  the  vendee,  under  a  bond  for  title  or  un- 
der a  contract  to  convey  (nothing  else  appearing),  to 
fix  a  mechanic's  lien  upon  the  property  which  will  be 
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superior  to  the  title  so  retained.  Gillespie  v.  Bradford, 
7  Yerg.  (15  Tenn.),  168,  27  Ana.  Dec,  494;  Rhea  v. 
Allison,  3  Head  (40  Tenn.),  176;  Belnap  v.  Condon, 
23  L.  R.  A.  (N.  S.),  601,  note. 

The  prior  rights  of  a  mortgagee  of  realty  under  a 
registered  mortgage  cannot  be  so  affected  by  the  mort- 
gagor in  possession  {Netv  Memphis  Gaslight  Co.  Cases, 
105  Tenn.  [21  Pick.],  268,  302,  60  S.  W.,  206,  80  Am.  St. 
Rep.,  880),  even  where  the  mortgagee  merely  knew  of 
the  repairs  or  improvements  {Pride  v.  VUes,  3  Sneed 
[35  Tenn.],  125). 

In  this  State,  the  retention  by  a  vendor  of  the  title 
to  personal  property  to  secure  the  purchase  money 
partakes  of  the  nature  of  a  lien.  Automobile  Co.  v. 
Bicknell,  129  Tenn.,  493,  167  S.  W.,  108,  and  cases 
dted.  Such  title,  when  retained  in  a  written  contract, 
unregistered,  is  superior  to  any  right  acquired  by  a 
purchaser  for  value  and  without  notice.  Price  v.  Jones, 
3  Head  (40  Tenn.),  84;  McCombs  v.  Guild,  9  Lea  (77 
Tenn.),  81. 

It  is  not  easy  to  conceive,  then,  how  the  title  retained 
or  lien  that  is  prior  in  time  may  be  supplanted  by  a 
junior  Hen,  created  by  statute  in  behalf  of  a  mechanic, 
without  the  concurrence  of  the  holder  of  the  precedent 
lien ;  and  it  is  not  contended  that  any  such  express  as- 
sent or  concurrence  is  shown  in  the  pending  case. 

There  are  cases  which  hold  that  such  consent  may  be 
implied  from  the  nature  of  the  transaction  or  from  the 
circumstances.  In  Hammond  v.  Danielson,  supra,  and 
Watts  V.  Sweeney,  supra,  the  chattels  were  in  use  by 
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public  carriers,  and  the  courts  found  room  to  imply 
such  consent.  In  Druimnond  Carriage  Co.  v.  Mills, 
54  Neb.,  417,  74  N.  W.,  966,  40  L.  R.  A.,  761,  69  Am. 
St.  Rep.,  719,  involving  a  buggy,  the  court  construed 
the  language  of  the  mortgage  to  have  had  the  making 
of  repairs  in  contemplation. 

Doubtless  a  court,  in  order  to  sustain  a  claim  to  lien^ 
would  not  hesitate  to  seize  upon  any  provision  in  a 
contract  retaining  title  or  in  a  mortgage  which  may 
be  construed  to  look  to  the  making  of  repairs  or  im- 
provements at  the  instance  of  the  vendee  or  mortgagor 
in  possession.  Rag  on  v.  Howard,  97  Tenn.  (13  Pick.), 
334,  37  S.  W.,  136;  Drummond  Carriage  Co.  v.  Mills, 
supra. 

The  English  courts,  it  appears,  take  this  view  of  the 
rights  of  the  parties.  In  the  recent  case  of  Keene  v» 
Thomas,  1  K.  B.  (1905),  136,  where  by  a  hire-pur- 
chase agreement  plaintiff  had  let  a  dogcart  to  one  Rob- 
ertson, who  in  the  course  of  time  sent  the  cart  to  be 
repaired  to  defendant,  a  couch  builder.  Lord  Chief 
Justice  Alverstone  said : 

*'This  case  raises  an  important  point,  and  one  on 
which  there  is  no  direct  authority.  I  am  rather  sur- 
prised, indeed,  that  there  is  not  more,  but  probably 
hire-purchase  agreements  were  not  so  common  for- 
merly as  they  are  now.  I  think  that  the  county  judge 
has  come  to  a  right  conclusion.  The  real  question  that 
we  have  to  decide  is  that  stated  by  Alderson,  B.,  in 
Buxton  V.  Baughan  (1834),  6  C.  &  P.,  674,  40  R.  R., 
842,  namely,  whether  the  man  who  made  the  bargain 
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with  the  repairer  had  authority  from  the  plaintiff  to 
make  such  a  bargain.  There  is  no  doubt  that  Robert- 
son made  the  bargain  that  the  trap  should  be  repaired 
by  the  defendant.  The  hire-purchase  agreement  ex- 
pressly says  that  Robertson  is  *to  keep  and  preserve 
the  dogcart  from  injury  (damage  by  fire  included).' 
.  .  .  The  clause  does  give  Robertson  authority  to 
take  care  of  the  cart  and  to  keep  it  in  proper  order, 
and  that,  in  my  opinion,  implies  an  authority  on  the 
plaintiff's  behalf  to  get  the  trap  repaired  if  it  needed 
repair.    .    .    . 

**The  case  of  Buxton  v.  Baughcm  is  not  authority  in 
favor  of  the  plaintiff.  The  facts  there  were  not  the 
same.  In  that  case,  Alderson,  B.,  said :  '  If  you  trust 
your  goods  into  a  man's  possession,  and  he  makes  a 
bargain  about  them  without  your  authority,  you  are 
not  bound  by  that  bargain,  and  may  reclaim  the  goods. 
.  .  .  A  man  has  no  right  to  keep  my  property,  and 
charge  for  the  standing  of  it,  unless  there  was  a  pre- 
vious bargain  between  him  and  me,  or  between  him 
and  some  agent  authorized  by  me'— and  he  held  there 
on  the  facts  of  that  case  that  there  was  no  such  author- 
ity." 

We  are  of  opinion,  therefore,  that  something  more 
is  required  than  the  fact  that  a  vehicle,  which  may 
need  repair  in  order  to  continue  personal  use  by  the 
vendee,  is  placed  in  the  possession  of  the  conditional 
vendee.  The  vendor  in  such  case  should  not  be  consid- 
ered as  consenting  in  advance  to  the  subordination  to 
that  which  both  parties  patently  intended  to  make  su- 
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perior — ^the  title  retained  for  the  security  of  the  pay- 
ment of  the  purchase  money. 

The  intent  of  the  vendor  to  permit  repairs  to  be 
made  and  a  consequent  lien  to  attach  to  his  interest 
should  have  been  manifested  in  the  note  contract,  since 
upon  a  transfer  of  the  note  the  transferee  is  vested 
with  the  rights  of  the  conditional  vendor.  To  announce 
a  doctrine  such  as  is  contended  for  by  the  mechanic 
in  this  case  would  be  to  deprive  a  note  which  contains 
a  reservation  of  title  to  personalty  of  a  no  inconsid- 
erable element  of  marketability.  The  transferee  of 
such  paper  should  not,  we  believe,  take  it  subject  to  the 
risk  of  having  his  right  embarrassed  or  lessened  by 
such  act  of  the  vendee  maker,  when  the  note  contains 
nothing  to  put  him  on  notice. 

It  should  perhaps  be  noted,  by  way  of  parenthesis, 
that  a  distinction  is  taken  by  the  authorities  between 
such  a  claim  of  a  mechanic  and  the  common-law  lien 
of  an  inn-keeper  on  a  chattel  held  in  possession  as 
conditional  v-endee  by  a  guest.  To  such  a  chattel 
brought  upon  his  premises,  the  lien  attaches  in  favor 
of  the  innkeeper,  provided  he  had  no  notice  of  the 
nature  and  extent  of  the  guest's  title  when  the  prop- 
erty was  brought  into  the  inn.  In  such  case  the  com- 
mon law  imposed  upon  the  innkeeper  the  obligation  to 
receive  the  guest  and  his  baggage,  and  that  liability 
is  deemed  sufficient  to  give  rise  to  a  coextensive  lien. 
So  to  speak,  by  way  of  recompense  for  the  enforced 
obligation,  the  lien  is  held  to  attach  to  the  property 
regardless  of  the  true  ownership. 


131  Tenn.]     DECEMBER  TEKM,  1914.  185 

^^ ,„  ■  _  _      — . — ^ 

Shaw  Y.  W^b. 

The  court  of  dvil  appeals  in  its  judgment  awarded 
priority  to  the  mechanic  on  his  claim  to  a  paramount 
lien.  Beversedi  with  judgment  here  in  accord  with  this 
opinion. 
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Working  v.  State. 

DoRBis  V.  Same. 

{Nashville.    December  Term,  1914.) 

1.  C08T8.     In  criminal  prosecutions.     Liability  In  county.     Ap- 
peal costs.     Statute. 

Under  Shannon's  Code,  sec.  7619,  subsec.  2,  and  sec.  7621,  regu- 
lating the  taxing  of  costs  in  criminal  cases  to  State  or  county, 
where  defendants  were  conyicted  of  misdemeanors,  and  nolle 
proaequis  were  entered  after  reversal  on  appeal,  the  costs  of 
the  transcripts  on  appeal  and  those  accruing  in  the  supreme 
court,  applies  only  to  trial  costs,  not  costs  on  appeal.  {Post,  p. 
187.) 

Code  cited  and  construed:     Sec.  7619,  subsec.  2   (S.). 

2.  C08T8.     In  criminal  prosecutions.     Trial  court  costs.     Jarvis 
'law. 

Acts  1897,  ch.  20,  regulating  the  taxation  of  costs  in  criminal 
cases,  applies  only  to  trial  costs,  not  costs  on  appeal.  (Post  pp. 
188,  189.) 

Acts  cited  and  construed:     Acts  1897,  ch.  20;  Acts  1901,  ch.  76. 

Code  cited  and  construed:     Sec.  7619,  subsec.  2;  sec.  7621  (S.). 

Case  cited  and  distinguished:     Henly  v.  State,  98  Tenn.,  666. 

3.  COSTS.     In  criminal  prosecutions.     Motion  to  retax. 
Where  transcripts  on  appeal  from  convictions  for  misdemeanors 

were  not  filed  with  the  supreme  court  by  clerk  of  the  trial 
court  until  after  the  forty  days  prescribed  as  a  limit  by  rule 
7  of  the  court,  such  ground  for  objecting  to  the  taxing  of  the 
costs  of  such  transcripts  to  the  county  cannot  be  set  up  on 
motion  by  the  county  to  retax  them  to  the  State,  made  in  the 
appellate  court  after  the  case  has  been  disposed  of  in  the  trial 
court  and  its  term  closed.     {Post,  pp.  189,  190.) 
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FROM  SUMNER. 


Appeal  from  the  Circtiit  Court  of  Sumner  County. 
Cook,  Judge. 

Gteo.  W.  BoDDT,  for  Working  and  Dorris. 

Wm.  H.  Swiggaet,  Jr.,  Assistant  Attorney-General, 
for  the  State. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  is  a  motion  by  Sumner  county  to  retax  the  costs 
in  the  two  cases  mentioned.  Working  and  Dorris  were 
prosecuted  in  the  circuit  court  of  Sumner  county  for 
selling  intoxicating  liquors,  without  license,  within  four 
miles  of  a  schoolhouse,  in  violation  of  the  statute  on 
that  subject.  They  were  convicted,  and  appealed  to 
this  court.  Here  the  judgments  were  reversed,  and  a 
nolle  prosequi  recommended  by  the  court,  accepted  by 
the  State,  and  in  due  course  entered.  The  costs  of  the 
transcripts,  and  the  costs  accrued  in  the  supreme  court, 
were  taxed  to  the  county.  This  is  the  matter  now  com- 
plained of. 

The  costs,  if  taxable  at  all,  were  properly  taxed  to 
the  county,  rather  than  the  State;  the  defendants  in 
these  cases  having  been  convicted  of  a  misdemeanor, 
and  likewise  a  nolle  prosequi  having  been  entered.  Shan. 
Code,  section  7619,  subsec.  2,  and  section  7621. 
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The  Jarvis  Law  (Acts  1897,  ch.  20)  applies  only  to 
costs  accrued  before  justices  of  the  peace,  and  in  trial 
courts,  and  to  matters  incident  to  such  trials,  as  the 
keeping  and  transfer  of  prisoners,  etc.  The  reference 
to  the  supreme  court  is  only  in  respect  of  the  trans- 
cript made  out  in  the  trial  court,  for  the  purpose  of 
making  eflfectual  the  appeal  or  writ  of  error  that  may 
be  sought  in  any  criminal  case.  This  item  of  costs 
belongs  to  the  clerk  of  the  trial  court,  and  is  not  prop- 
erly speaking  costs  accruing  in  the  supreme  court.  The 
act  does  not  purport  to  deal  with  costs  of  the  latter 
character,  and  these  are  not  within  the  evil  sought  to 
be  reached  by  the  Jarvis  Law,  inasmuch  as  they  were 
not  only  fixed  by  statute,  but  were  incapable  of  duplica- 
tion or  the  vast  accumulations  referred  to  in  Herdjf 
V.  State,  96  Tenn.,  665,  41  S.  W.,  352, 1104,  39  L.  R  A., 
126. 

This  question  came  before  the  court  in  April,  1910^ 
in  the  case  of  J.  P.  Rhines  v.  State,  and  was  decided 
as  now.  There  was  no  written  opinion,  but  there  was 
a  very  full  entry  on  the  minutes  of  the  court.  So  much 
of  that  entry  as  it  is  necessary  to  reproduce  here  is 
in  the  following  language: 

*'And  it  appearing  from  the  records  of  this  court 
that  plaintiff  in  error,  J.  P.  Rhines,  was  indicted  and 
convicted  in  the  criminal  court  of  Davidson  county  un- 
der the  provisions  of  Shannon's  Code,  section  6592^ 
of  a  felony,  to  wit,  .  .  .  and  that  he  prosecuted 
an  appeal  in  the  nature  of  a  writ  of  error  to  the  pres- 
ent term  of  this  court,  and  at  a  former  day  of  this 
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term,  the  judgment  of  the  court  below  was  reversed, 
and  the  verdict  of  the  jury  set  aside,  and  upon  the 
recommendation  of  the  court,  a  nolle  prosequi  was  en- 
tered by  the  attorney-general,  and  that  in  the  judg- 
ment entered  it  was  ordered  that  the  State  of  Ten- 
nessee pay  the  costs  of  the  appeal ;  .  .  .  and  upon 
consideration  of  the  foregoing  facts,  the  court  is  of 
opinion  that  the  county  of  Davidson,  and  not  the  State 
of  Tennessee,  is  liable  for  the  costs  of  the  appeal  in  this 
case. ' ' 

The  question  arose  on  motion  of  the  county  attorney 
for  Davidson  county  to  retax  and  disallow  the  costs 
of  the  supreme  court  clerk.  The  court  disposed  of  the 
matter  as  above,  pursuant  to  an  oral  opinion  delivered 
for  the  court  by  Chief  Justice  Beard.  Under  the  facts 
as  indicated  in  the  entry,  supra,  the  costs  were  prop- 
erly adjudged  against  Davidson  county  pursuant  to 
subsection  2  of  section  7619  (Shannon's  Code),  and  sec- 
tion 7621.  It  should  further  be  added  in  respect  of  the 
costs  of  the  supreme  court  clerk,  it  was  enacted  in 
chapter  75  of  the  Acts  of  1901 : 

*'That  the  clerk  of  the  supreme  court  of  this  State 
shall  demand  and  receive  the  fees  hereinafter  enu- 
merated in  all  causes  in  which  said  services  as  herein 
designated  are  rendered, ' '  etc. 

As  to  the  fees  of  the  clerk  of  the  trial  court  for  costs 
of  the  transcript,  it  is  conceded  by  counsel  that  these 
are  taxable  under  the  Jarvis  Law,  but  it  is  insisted 
they  should  not  be  allowed  in  the  present  case,  because 
the  transcripts  were  not  filed  until  after  the  expiration 
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of  forty  daysy  contrary  to  rule  7  of  the  court  (126 
Teim.,  718,  160  S.  W.,  viii).  The  rule  says,  ''in  the 
absence  of  good  cause  for  such  failure."  The  practice 
of  the  court  is  to  consider  such  matters  only  at  the 
term  at  which  the  cause  is  tried,  when  the  whole  sub- 
ject is  fresh  in  the  minds  of  court  and  counsel,  and 
the  clerk  of  the  trial  court  may  likewise  be  supposed 
to  have  in  mind  all  the  circumstances  attending  his 
failure,  with  the  reasons  for  such  failure.  After  the 
case  has  been  disposed  of  and  the  term  is  closed,  it  is 
too  late  to  bring  up  such  a  matter.  It  cannot  be  done 
on  motion  to  retax  costs. 
Motion  disallowed. 
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Ahbbns  &  Ott  Mfg.  Co.  v.  Geobge  Moore  &  Sons. 
{Nashville.    December  Term,  1914.) 

1.  BILL8  AND   NOTES.     Order.     Oral  acceptance. 

Where  an  order  for  $1,000  was  presented  to  defendants  and  pay- 
ment demanded,  and  they  admitted  they  owed  the  drawer  that 
amount  and  promised  to  pay  it  as  soon  as  they  could  obtain 
settlement  from  the  goyernment  on  the  contract  under  which 
the  alleged  indebtedness  arose,  there  was  a  verbal  acceptance. 
(Post,  p,  194.) 

2.  BILLS  AND  NOTES.  Negotiability.  Person  to  whom  pay- 
able. 

An  order  transferring  and  assigning  to  A.  "|1,000  of  the  indebted- 
ness due  us  by  G.,"  and  authorizing  and  requesting  Q.  to  pay  to 
A.  the  same  on  presentation  to  G.  of  the  transfer,  was  not 
negotiable,  as  the  negotiable  instrument  law  (Acts  1899,  ch.  94, 
sec.  1,  subsec.  4)  provides  that  an  instrument,  to  be  negotiable, 
must  be  "payable  to  order  or  bearer."     (Post,  pp.  194,  195.) 

Acts  cited  and  construed:     Acts  1899,  ch.  94,  sec.  132. 

Cases  cited  and  approved:  GiUey  v.  Harrell,  118  Tenn.,  12*2; 
Montague  v.  Myers,  58  Tenn.,  639. 

3.  BILLS  AND  NOTES.  Oral  acceptance.  Nonnegotiable  orders. 
A  nonnegotiable  order  may  be  accepted  verbally.  (Post,  pp, 
194,  196.) 

4.  ASSIGNMENTS.  Assignment  of  special  fund.  Defenses 
against   assignee. 

An  order  recited  that  the  drawers  being  desirous  of  securing  to 
plaintiff  the  payment  of  an  indebtedness  owing  to  it  by  the 
drawers,  and  that  whereas  defendant  owed  the  drawers  more 
than  $1,000,  they  transferred  and  assigned  to  plaintiff  $1,000 
of  such  indebtedness  due  by  defendant  and  authorized  defend- 
ant to  pay  plaintiff  the  sum  of  $1,000  on  presentation  of  the 
order.  Defendant  was  a  contractor  employed  by  the  govern- 
ment to  construct  a  building,  and  the  drawers  were  subcon- 
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tractors  who  had,  when  the  order  was  drawn,  not  completed 
their  work.  Under  defendant's  contract  with  the  goyemment, 
It  was  compelled  to  pay  for  all  materials  and  all  the  work,  and 
the  drawers  were  under  a  similar  contract  with  defendant. 
After  the  order  was  given  and  accepted.  It  became  necessary 
for  defendant  to  pay  for  other  materials  essential  to  the  sub- 
contract of  the  drawer,  so  that,  at  the  close  of  the  work,  the 
drawer  was  Indebted  to  defendant  Held^  that  the  order  was 
intended  to  appropriate  the  special  fund  In  the  hands  of  the 
defendant,  and,  after  that  fund  was  wiped  out  by  the  debt  of 
drawer,  the  defendant  was  not  liable  to  plaintiff.  {Post,  pp. 
195-198.) 

Cases  cited  and  approved:  Jenks  y.  Wells,  90  Mich.,  515;  Beardsley 
y.  Cook,  143  N.  Y.,  144. 

5.  ASSIGNMENTS.     Construction.     Nature. 

The  Instrument  so  drawn  was  an  assignment    (Postt  pp.  198-200.) 

Case  cited  and  approved:  Nolen  Bros.  Lumber  Co.  v.  Dudley 
Lumber  Co.,  128  Tenn.,  11.  « 

6.  ASSIGNMENTS.     Acceptance.     Construction. 

Where  A.  assigned  to  plaintiff  a  debt  owing  to  A.  by  defendant, 
who  was  a  contractor  under  whom  A.  was  a  subcontractor,  and 
when  plaintiff  presented  the  assignment,  defendant  stated  that 
he  owed  A.  something  more  than  the  amount,  and  was  simply 
waiting  for  the  work  to  be  approved  by  the  Inspector,  and  that 
he  would  pay  It,  but  later  A.,  as  subcontractor,  became  Indebted 
to  defendant  for  more  than  the  amount  represented  by  the 
assignment,  defendant  was  not  liable  to  plaintiff;  the  promise 
to  pay  not  being  supported  by  any  consideration.  (Post,  pp. 
198-200.) 

7.  NOVATION.     Nature. 

The  facts  did  not  make  out  a  case  of  novation.    (Post,  pp.  198-200.) 


FROM  DAVIDSON. 
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Appeal  from  the  Chancery  Court  of  Davidson 
County. — John  Aujson,  Chancellor. 

J.  H.  TuBNEB,  for  appellant. 

Stokes  &  Stokes  and  Ai^eet  DtJiiNG,  for  appellee. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  upon  the  following  paper : 

**  Whereas,  we,  G.  C.  Anderson  &  Company,  of  Jack- 
son, Tennessee,  a  firm  composed  of  G.  C.  Anderson  and 
S.  P.  Anderson,  are  indebted  to  the  Ahrens  &  Ott  Man- 
ufacturing Company,  in  the  sum  of  $1,641.20 ; 

**And  whereas,  we  are  desirous  of  securing  payment 
of  said  indebtedness  to  the  amount  of  $1,000; 

"And  whereas,  George  Moore  &  Sons,  of  Nashville, 
Tennessee,  are  indebted  to  the  firm  of  G.  C.  Anderson 
&  Company,  in  excess  of  the  sum  of  $1,000; 

"Now,  therefore,  we  do  hereby  make  over,  transfer, 
and  assign  to  the  Ahrens  &  Ott  Manufacturing  Com- 
pany, $1,000  of  the  indebtedness  due  us  by  George 
Moore  &  Sons  of  Nashville,  Tennessee,  the  sum  to  be 
applied  as  a  credit  on  the  amount  dvae  by  us  to  the 
Ahrens  &  Ott  Manufacturing  Company,  and  we  do 
hereby  authorize  and  request  George  Moore  &  Sons  of 
Nashville,  Tennessee,  to  pay  to  the  Ahrens  &  Ott  Manu- 
facturing Company,  the  sum  of  $1,000  on  the  presenta- 
tion to  George  Moore  &  Sons,  of  Nashville,  Tennessee, 
of  this  transfer  and  assignment. 

ISlTennlS 
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*' Witness  our  hands  this  the  5th  day  of  June,  1911." 

1.  The  respective  counsel  in  presenting  this  case 
have  treated  the  foregoing  instrument  as  an  order; 
the  complainants'  as  an  order  nonnegotiable ;  the  de- 
fendants '  as  a  negotiable  order,  in  substance  an  inland 
bill  of  exchange.  Treating  it  as  an  order,  counsel  have 
discussed  the  question  whether  an  oral  acceptance  has 
been  proven.  For  the  present,  treating  it  as  an  order, 
and  addressing  ourselves  to  the  question  whether  there 
was  an  oral  acceptance,  we  find  that,  according  to  the 
weight  of  the  evidence,  when  the  paper  was  presented 
to  defendants  in  July  or  August,  1911,  and  payment  of 
the  $1,000  demanded,  they  admitted  they  owed  G.  C. 
Anderson  &  Co.  the  sum  mentioned,  and  promised  to 
pay  it  as  soon  as  they  could  obtain  a  settlement  from 
the  government  of  the  United  States  on  the  contract 
under  which  the  alleged  indebtedness  arose;  defend- 
ants being  the  original  contractors,  and  G.  C.  Ander- 
son &  Co.  subcontractors,  under  contract  with  defend- 
ants. If  the  instrument  be  an  order,  we  think  the  facts 
stated  would  show  a  verbal  acceptance. 

2.  It  is  insisted,  as  matter  of  law,  that  the  accept- 
ance, being  verbal,  was  not  binding.  This  contention 
is  based  on  the  postulate  that  the  instrument  is  a 
negotiable  inland  bill  of  exchange,  and  that,  under  our 
negotiable  instrument  law,  the  acceptance,  to  be  bind- 
ing, must  be  in  writing.  Acts  of  1899,  ch.  94,  section 
132.  But  under  subsection  4  of  section  1  of  the  same 
act,  an  instrument,  to  be  negotiable,  *'must  be  payable 
to  order  or  to  bearer."    The  instrument  sued  on  is 
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not  so  payable^  and  therefore  does  not  fall  within  the 
negotiable  instrtunents  law.  GiUej/  v.  HarreU,  118 
Tenn.y  122, 101  S.  W.,  424.  A  nonnegotiable  order  may 
be  accepted  verbally.  Montague  v.  Myers,  58  Tenn.^ 
(11  Heisk.),  539. 

3.  It  may  be  fairly  inferred,  from  the  language  of 
the  instmment  sued  on,  that  the  intention  was  to  ap- 
propriate some  special  fund  in  the  hands  of  the  de- 
fendant, and  this  fact  clearly  appears  from  the  oral 
evidence  submitted  by  both  parties. ,  Defendants  had 
been  employed  by  the  United  States  government  to 
erect  a  government  building  in  the  city  of  Jackson. 
G.  C.  Anderson  &  Co.  were  subcontractors.  The 
$1,000  which  is  the  subject  of  the  order  was  ex- 
pected to  be  paid  out  of  the  money  which  would  be  due 
to  Anderson  &  Co.  under  that  contract.  When  the 
order  was  given  and  accepted,  Anderson  &  Co.  had  not 
yet  completed  their  work.  Under  the  terms  of  defend- 
ants' contract  with  the  government,  they  were  com- 
pelled to  pay  for  all  materials  and  for  all  work.  Ander- 
son &  Co.  were  under  a  similar  contract  with  defend- 
ants. When  Anderson  &  Co.  completed  their  sub- 
contract, nothing  was  due  them,  because,  after  the 
order  was  given  and  accepted,  it  became  necessary  for 
defendants  to  pay  for  other  material  essential  to  fill 
the  subcontract  of  Anderson  &  Co.,  so  that,  at  the 
close  of  the  work  of  the  latter,  they  were  indebted  to 
defendants.  The  latter  paid  nothing  to  Anderson  & 
Co.  personally  after  the  acceptance  of  the  order,  but 
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only  for  such  things  as  were  necessary  to  complete  the 
work  of  Anderson  &  Co.,  pursuant  to  their  contract. 

Under  these  facts  it  is  insisted  by  defendants  that 
they  are  not  liable  to  pay  complainants  anything  on 
the  order.  We  think  this  contention  is  sound.  In  the 
case  of  Montague  v.  Myers,  supra,  the  order  was  drawn 
on  Montague,  requesting  him  to  pay  $200  '  *  out  of  the 
twenty-five  per  cent,  back  pay  for  foundation  at  old 
Crutchfield  grounds,"  and  was  signed  W.  A.  Howard 
&  Co.  The  latter  soon  after  absconded  without  com- 
pleting the  work,  but  Montague  hired  hands  and 
finished  it.  It  seems  that  Montague  accepted  the  order 
generally,  though  the  terms  of  the  acceptance  are  not 
stated  in  the  opinion  of  the  court.    The  court  said: 

*'We  think  the  facts  show  a  verbal  acceptance;  but 
this  order  was  drawn  on  a  particular  fund,  and  Mon- 
tague was  only  bound  to  pay  it  in  the  event  there  was 
such  fund." 

It  was  held  in  that  case,  however,  that  inasmuch  as 
Montague  did  not  insist  on  a  forfeiture  of  the  back 
pay  due  to  Howard  &  Co.  by  reason  of  their  failure  to 
complete  the  contract,  but  himself  finished  the  work, 
and  as  on  this  basis  there  was  found  to  be  due  Howard 
&  Co.  enough  to  pay  the  order,  it  was  his  legal  duty 
to  pay  it.  Other  cases  in  point  are  Jmkins  v.  Wells,  90 
Mich.,  515,  51  N.  W.,  636,  and  Beardsley  v.  Cook,  143 
N.  Y.,  144,  38  N.  E.,  109. 

In  the  first  of  these  cases  it  appeared  that  Mason 
&  Co.  had  agreed  to  finish  the  drilling  of  a  salt  well  for 
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Wells.  They  gave  an  order  to  Jenkins  on  Wells  for  a 
certain  smn  of  money.    The  order  concluded : 

'  *  Said  money  to  be  paid  when  the  undersigned  shall 
have  reached  the  depth  of  1,800  feet  in  the  drilling 
aforesaid,  or  as  soon  as  salt  be  found  therein  at  any 
time  before  said  depth  shall  have  been  reached." 

The  acceptance  was : 

**I  hereby  accept  the  foregoing  order;  the  depth  to 
be  1,850  feet,  instead  of  1,800  as  above,  and  subject  to 
all  the  conditions  expressfed  in  my  contract  with  said 
Masons. ' ' 

The  order  was  dated  August  9, 1886,  and  Mason  quit 
work  on  the  16th  or  18th.  Wells  had  to  complete  the 
work  at  his  own  expense.  It  was  held  that  he  was 
entitled  to  credit  for  what  it  cost  him  to  complete  the 
work.  The  case  does  not  show  what  were  the  terms 
of  the  contract  referred  to  in  the  acceptance. 

In  the  second  case  it  appeared  that  Cook  had  em- 
ployed certain  builders  to  construct  some  houses  for 
him.  The  builders  entered  upon  the  performance  of 
their  contract,  and  on  the  11th  of  December,  1890,  a 
considerable  part  of  the  work  had  been  done,  when  the 
plaintiff  Beardsley  procured  from  the  builders  a  writ- 
ten order  upon  defendant  Cook  in  which  they  requested 
him  to  retain  and  pay  to  Beardsley  from  the  last  pay- 
ment to  be  made  to  them  under  their  contract  the  sum 
of  $1,175,  according  to  the  terms  of  their  contract  with 
the  plaintiff.  Cook  wrote  across  the  face  of  the  order 
his  acceptance.  An  action  subsequently  brought  on 
the  accepted  order.    The  builders  never  completed  the 
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houses.  There  was  a  clause  in  the  building  contraot 
to  the  effect  that  in  case  the  builders  failed  to  com- 
plete the  houses,  and  furnish  the  necessary  materials 
and  labor  for  that  purpose,  the  defendants  might  do 
it,  and  deduct  the  expense  of  completion  from  any 
sums  unpaid  upon  the  contract.  Cook  did  complete 
the  houses  under  this  provision.  The  court  held  that 
Cook  was  entitled  to  credit  for  the  costs  of  completion, 
and  that  only  the  balance  that  might  be  left  in  his 
hands  would  be  liable  to  Beardsley. 

4.  In  what  has  been  said  we  have  treated  the  in- 
strument sued  on  as  an  order  rather  than  as  an  assign- 
ment. We  are  of  the  opinion,  however,  that  under  a 
proper  construction  the  instrument  sued  on  is  really 
an  assignment.  It  not  only  uses  appropriate  words 
to  assign  the  indebtedness,  but  in  the  last  line  it  is 
called  an  assignment.  It  is  not  even  addressed  to 
George  Moore  &  Sons,  although  in  the  body  of  it  a 
request  is  made  that  the  latter  pay  the  $1,000.  It  also 
appears  from  the  paper  that  it  was  taken  for  purpose 
of  security.  The  assignment  being  for  the  security 
or  payment  of  a  pre-existing  debt,  and  the  instrument 
being  also  nonnegotiable,  it  would,  in  any  event,  be 
open  to  offsets,  or  counterclaims,  in  favor  of  George 
Moore  &  Sons,  arising  out  of  th^  nature  of  the  indebt- 
edness as  above  indicated.  Nolen  Bros.  Lumber  Co.  v. 
Dudley  Lumber  Co.,  128  Tenn.,  11,  156  S.  W.,  465, 
Ann.  Cas.,  1914D,  744.  It  should  be  further  remarked 
that  shortly  after  receiving  this  paper  the  complain- 
ants, treating  it  as  a  mere  assignment,  gave  the  usual 
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notice  to  Gteorge  Moore  &  Sons,  to  the  effect  that  the 
assignment  had  been  made  to  them.  In  addition  to 
this  complainants  deny  that  they  ever  demanded  a 
formal  acceptance  on  the  part  of  defendants.  What 
transpired,  according  to  the  weight  of  the  evidence, 
was:  Two  representatives  of  complainants  called  on 
defendants  and  had  a  talk  with  Mr.  Charles  C.  Moore, 
a  member  of  the  firm.  The  chief  one  of  these  wit- 
nesses and  the  strongest  in  his  statements  testified : 

*'Mr.  Moore  stated  to  ns  that  the  assignment  was 
all  right,  and  that  the  same  would  be  paid  as  soon  as 
he  could  get  a  settlement  from  the  government  for  the 
work  that  was  done  on  their  contract  on  the  post  office 
at  Jackson,  Tenn.  I  asked  Mr.  Moore  particularly  if 
he  owed  George  C.  Anderson  &  Co.  $1,000,  and  he 
stated  that  he  owed  them  something  more  than  $1,000, 
and  that  he  was  just  simply  waiting  for  the  work  to 
be  approved  by  the  inspector  that  the  government  had 
sent  to  Jackson.  ...  He  stated  positively  he 
would  pay  it  as  soon  as  he  could  get  a  settlement  with 
the  government. ' ' 

The  necessity  requiring  payment  of  other  sums  in 
order  to  complete  the  contract  of  G.  C.  Anderson  & 
Co.  developed  after  this  conversation  with  the  repre- 
sentatives of  complainants,  as  a  result  of  which  there 
was  nothing  left  or  owing  with  which  to  pay  the  sum 
assigned. 

5.  The  promise  to  pay,  quoted,  was  not  binding  be- 
cause not  supported  by  any  consideration. 

6.  The  facts  do  not  make  out  a  case  of  novation. 
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We  are  of  the  opinion  that  the  decree  of  the  court 
of  civil  appeals,  in  favor  of  defendants,  shonld,  on  the 
grounds  we  have  stated,  be  affirmed,  with  costs. 
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Tennessee  Cent.  E.  Co.  v.  Gilbert.* 
{Nashville.    December  Term,  1914.) 

1.  RAILROADS.    Crosaing  accidents.    Watchman. 

Where  a  railroad  company  was  by  ordinance  required  to  keep 
a  watchman  at  a  crossing  while  it  should  be  in  operation  and 
running  its  trains,  the  watchman  was  bound  to  warn  trav- 
elers of  the  approach  of  a  hand  car  Just  as  much  as  of  trains. 
{Post,  pp.  203,  2(04.) 

Case  cited  and  approved:  Lake  Shore,  etc.,  R.  Co.  v.  Frantz,  127 
Pa.,  297. 

2.  RAILROADS.    Crossing  accidents.    Watchman.     Duty  of  cars. 
While  a  traveler  Is  not  entitled  to  rely  solely  upon  the  absence 

of  a  watchman  at  a  railroad  crossing  as  an  indication  of  safety, 
yet  the  absence  may  be  considered  by  the  jury  on  whether  the 
traveler's  failure  to  take  precautions  was  contributory  negli- 
gence; hence  a  charge  declaring,  as  a  matter  of  law,  that  a 
traveler's  failure  to  stop,  look,  and  listen  could  not,  in  the 
absence  of  the  watchman,  be  considered  contributory  negli- 
gence, is  error.     {Post,  pp.  204-207.) 

Cases  cited  and  approved:  Roby  v.  Kansas  City  Southern  R. 
Co.,  41  L.  R.  A.  (N.  S.),  355,  357;  Union  Pac.  R.  Co.  v.  Rose- 
water,  157  Fed.,  171. 


FROM  WILSON 


Appeal  from  the  Circuit  Court  of  Wilson  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court. — Jno. 
E.  BicHABDBON^  Judge. 


*On  the  question  of  the  conduct  of  a  flagman  or  absence  from 
hia  post  as  affecting  liability  for  injury  at  crossing,  see  note  in  41 
L.  R.  A.  (N.  S.),  355. 
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Wal/teb  StokeS;  Lillabd  Thompson  and  J.  H.  Camp- 
bell, for  appellant. 

W.  S.  Faulknee  and  A.  A.  Adams,  for  appellee. 

Mb.  Justice  Wiujams  delivered  the  opinion  of  the 
Court. 

This  is  an  action  brought  by  appellee  as  plaintiff 
in  the  court  below  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  while  plaintiff 
was  traveling  on  Maple  street,  in  the  city  of  Lebanon, 
at  the  point  where  the  tracks  of  the  railroad  company 
cross  that  street. 

The  declaration  alleges,  and  there  was  proof  intro- 
duced tending  to  show,  that  plaintiff  below  was  with 
her  husband  driving  in  a  buggy,  and  had  approached 
the  crossing,  intending  to  pass  over,  when  the  servants 
of  the  railroad  company  negligently  drove  at  a  rapid 
rate  of  speed  a  hand  car  down  the  track  towards  the 
crossing  and  frightened  her  horse,  causing  it  to  turn 
suddenly,  thereby  throwing  her  on  the  dashboard,  on 
account  of  which  she  suffered  injuries  and  a  miscar- 
riage, she  being  at  the  time  in  a  delicate  condition. 

It  is  further  alleged  that  the  track  at  the  point  where 
the  hand  car  was  approaching  was  hidden  from  her 
view,  and  that,  under  an  ordinance  of  the  city,  the 
company  was  required  to  keep  at  said  crossing  a 
watchman  to  warn  the  traveling  public  of  danger  from 
approaching  cars,  but  that  at  the  time  of  the  accident 
the  watchman  was  absent  from  his  accustomed  post, 
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and  that  she  believed,  in  the  watchman's  absence,  that 
it  was  safe  for  her  to  cross. 

The  trial  judge  properly  reposed  a  motion  for  per- 
emptory instructions  in  favor  of  the  railroad  company, 
and  th«  jury  rendered  a  verdict  in  favor  of  plaintiff. 

The  case  is  before  this  court  on  writs  of  certiorari 
to  review  the  rulings  of  the  court  of  civil  appeals  made 
on  appeal  to  that  court. 

The  pertinent  portion  of  the  ordinance  of  the  city 
of  Lebanon  in  relation  to  the  keeping  of  a  watchman 
at  the  street  crossing  in  question  is,  in  substance,  as 
follows : 

"Said  Tennessee  Central  Railway  Company,  its  suc- 
cessors and  assigns,  shall  .  .  .  station  a  watch- 
man on  the  north  side  of  the  track  where  same  crosses 
Maple  street  .  .  .  between  the  hours  of  six  a.  m. 
and  twelve  p.  m.  of  each  and  every  day  after  said 
railroad  shall  be  put  in  operation  and  running  its 
trains  thereon. ' ' 

It  is  clear  that  included  within  the  duties  of  such 
watchman  was  that  of  warning  travelers  on  Maple 
street  of  the  approach  of  a  hand  car,  as  well  as  of 
the  approach  of  ordinary  freight  or  passenger  cars 
or  trains.  A  hand  car  is  in  operation  comparatively 
noiseless,  and  has  not  mechanical  equipment  for  sound- 
ing an  alarm,  and  for  strong  reasons  such  cars  fall 
within  the  evils  against  which  the  ordinance  was 
directed.  They  have  been  so  treated  quite  as  of  course. 
Lake  Shore,  etc.,  R.  Co.  v.  Frantz,  127  Pa.  297, 18  Atl., 
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22,  4  L.  R.  A.,  389.  The  contention  of  the  defendant 
railroad  company  to  the  contrary  is  not  well  taken. 

But  it  is  next  urged^  by  defendant  company  that  the 
last  words  in  the  quoted  ordinance  *^and  running  its 
trains  thereon''  indicate  that  only  trains  of  cars  were 
thus  to  be  by  a  watchman  guarded  against.  These 
words  are  not  capable  of  such  application;  they  mani- 
festly were  used  only  to  indicate  the  time  when  a 
watchman  should  be  first  stationed  at  the  crossing — 
when  the  system  should  be  installed. 

The  main  contention  of  the  company  is  that  the 
trial  judge  was  in  error  in  that  portion  of  his  charge 
which  touched  upon  the  contributory  negligence  of 
plaintiff  and  the  relation  of  the  absence  of  the  watch- 
man from  his  post  of  duty  to  such  negligence. 

The  trial  judge  instructed  the  jury  that,  if  the  ab- 
sence of  the  watchman  from  his  customary  place  was 
relied  upon  by  plaintiff  and  her  husband,  *4t  would 
not  be  deemed  negligence  for  them  to  have  failed  to 
exercise  the  precaution  of  stopping,  looking,  or  listen- 
ing for  any  approaching  car,"  thus  absolving  plain- 
tiff from  contributory  negligence  as  a  matter  of  law. 

The  position  thus  taken  by  the  trial  judge  is  not 
without  the  support  of  high  authority. 

The  authorities  on  the  question  of  the  effect  of  the 
absence  of  a  flagman  from  his  customary  station  at  a 
crossing  upon  the  care  required  to  be  exercised  by  a 
traveler  on  the  highway  and  about  to  cross  a  railway 
track  are  by  no  means  in  harmony.  In  one  line  of 
cases  the  holding  is  that  a  traveler  who  is  familiar 
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with  the  company's  custom  or  practice  of  maintaining 
a  flagman  at  a  crossing  to  guard  against  dangers  inci- 
dent to  the  traveler  from  approaching  trains  or  cars 
is  entitled  to  regard  such  absence  as  an  indication  that 
it  is  safe  for  him  to  cross  the  track. 

In  another  class  of  cases  the  view  is  held  that  such 
a  traveler  has  no  right  to  rely,  for  his  excuse,  upon 
the  absence  of  such  a  flagman,  and  that,  when  he  dis- 
covers that  the  flagman  is  absent  from  the  post  of 
duty,  he  is  thereby  put  on  his  guard,  and  must  exer- 
cise ordinary  care  to  protect  himself  from  injury,  and 
that  he  should  himself  then  look  and  listen  for  passing 
trains. 

These  two  lines  are  directly  opposed,  in  that  the 
one  treats  the  absence  of  the  flagman  as  an  indication 
of  safety  and  as  a  quasi  invitation  to  cross,  while  the 
other  treats  such  absence  as  a  matter  that  puts  the 
traveler  upon  notice  of  danger  and  upon  guard  for 
his  own  safety. 

A  third  group  of  decisions  holds  to  an  intermediate 
ground,  ruling  that,  while  such  a  traveler  is  not  enti- 
tled to  rely  solely  upon  the  absence  of  such  flagman  as 
an  indication  of  safety,  yet  that  the  absence  may  have 
some  effect  to  blunt  the  edge  of  caution,  and  therefore 
towards  relieving  the  traveler  from  contributory  negli- 
gence, and  that  it  is  for  the  jury  to  say  whether  he  is 
justified  under  all  the  circumstances  in  relying  upon 
the  flagman's  absence;  that  is,  that  the  extent  to  which 
he  is  entitled  to  so  rely  and  to  be  excused  from  further 
looking  or  listening  is  a  matter  for  the  jury. 
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A  note  appended  to  Rohy  v.  Kansas  City  Southern 
R.  Co.,  41  L.  B.  A.  (N.  S.),  355,  357,  collates  the  cases 
aligned  as  above  indicated. 

We  are  of  opinion  that  the  last,  or  what  may  be 
termed  the  intermediate,  line  announces  the  best  rule. 
Indeed,  the  divergence  in  the  reasoning  and  the  rulings 
of  the  courts  that  fall  into  the  first  and  second  classes, 
respectively,  is  itself  a  strong  argument  that  this  is 
true.  Thereby  is  demonstrated  that  courts  differ 
essentially  as  to  effect  of  a  fact— absence — ^upon  a 
traveler's  conduct,  and  is,  as  we  think,  clearly  indi- 
cated that  the  solution  is  properly  a  matter  for  the 
jury.  The  absence  of  the  flagman  may  or  may  not  be 
looked  upon  by  the  jury  as  an  implied  assurance  to  the 
traveler  that  the  track  might  be  safely  crossed.  While 
one  may  not  be  relieved  by  this  fact  from  exercising 
ordinary  care  before  going  upon  the  track,  yet  he  in 
conceivable  circumstances  may  be  required  to  exercise 
practically  the  same  vigilance  that  might  have  been 
required  of  him  had  the  flagman  not  been  absent.  We 
think  that  the  fact  of  the  watchman's  absence  should  be 
taken  into  consideration  by  the  jury  in  determining 
whether  the  traveler  exercised  due  care  under  the  cir- 
cumstances of  the  case. 

The  absence  of  the  watchman  may  be  attributable  to 
various  causes  ranging  from  unavoidable  occurrence 
to  gross  negligence,  and  the  conduct  of  the  traveler 
may  in  its  effect  range  from  due  care  to  gross  negli- 
gence. 
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The  argmnent  by  appellee  in  support  of  the  court's 
charge  is,  in  effect,  that  the  absence  of  the  flagman 
shonld,  as  a  matter  of  law,  operate  to  excuse  the  trav- 
eler from  any  further  duty  to  look  or  listen.  The  pre- 
caution imposed  by  the  ordinance  was  not  imi)osed  for 
the  purpose  of  wholly  excusing  the  traveler  upon  the 
street  from  the  taking  of  precautions  for  his  own 
safety,  if  the  circumstances  required  the  observance 
of  such.  As  said  by  Hook,  Circuit  Judge,  in  Union 
Pac.  R.  Co.  V.  Rosewater,  157  Fed.,  171, 84  C.  C-  A.,  619, 
15  L.  R.  A.  (N.  S.),  808,  13  Ann.  Cas.,  853: 

*'To  hold  otherwise  would  tend  to  defeat  the  very 
purpose  for  which  gates  and  flagmen  are  maintained. 
It  would  result  not  so  much  in  lessening  daager  and 
insuring  safety  as  in  the  mere  transference  of  a  mutual 
obligation  to  exercise  care  entirely  to*  the  shoulders 
of  one  of  the  parties. ' ' 

We  therefore  hold  that  the  court  of  civil  appeals 
was  not  in  error  in  its  ruling  touching  the  charge  of 
the  trial  judge  on  this  point;  and,  further,  that  the 
judgment  of  that  court  in  reversing  the  case  with 
remand  for  a  new  trial  should  be  affirmed.    So  ordered. 
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Hyde  v.  State.* 
{Nckshville.    December  Term,  1914.) 

1.  STATUTES.      Enactment.      Powen  of  legialature  at  special 
sees  Ions. 

Pub.  Acta  iBt  Ebc.  Sess.  1913,  ch.  11,  prohibiting  the  sale  or  dis- 
tribution of  opium  or  any  derivative  thereof,  except  that  a 
physician  may  prescribe  the  drugs  when  in  personal  attend- 
ance on  a  patient,  is  within  the  governor's  call  for  a  special 
session  to  consider  a  bill  to  regulate  the  intrastate  trade  or  sale 
of  opium  or  any  derivative  thereof,  as  against  the  objection  that 
it  regulates  the  practice  of  medicine.     {Post,  p,  213.) 

Acts  cited  and  construed:     Acts  1913,  ch.  11. 

Case  cited  and  approved:     State  ex  rel.  v.  Woolen,  128  Tenn.» 

487. 

2.  CONSTITUTIONAL    LAW.       Health.      Due    process    of    law. 
Dealing  In  drugs. 

Pub.  Acts  1st  E^.  Sess.  1913,  ch.  11,  prohibiting  the  sale  or  dis- 
tribution of  opium  or  any  derivative  thereof,  except  that  a 
physician  may  prescribe  the  drugs  when  in  personal  attendance 
on  a  patient,  does  not  deprive  a  physician  of  his  liberty  or 
property  without  due  process  of  law  as  arbitrarily  curtailing  his 
right  to  practice  by  prescribing  according  to  methods  formerly 
obtaining,  but  is  a  valid  exercise  of  the  police  power  to  regulate 
the  sale  and  distribution  of  dangerous  drugs.  {Post,  pp.  213- 
216.) 

Constitution  cited  and  construed:    Art.  1,  sec.  8. 

Cases  cited  and  approved:     Matter  of  Yun  Quong,  159  Cal.,  508; 

E2x  parte  Mon  Luck,  29  Or.,  421;  Ex  parte  Hallawell,  155  Cal.,. 

112. 

3.  CONSTITUTIONAL    LAW.      Statutes.      Validity.      Right    to 
question. 

One  not  prosecuted  for  violating  any  of  the  rules  adopted  for  the 
enforcement  of  Pub.  Acts  1st  Ex.  Sess.  1913,  ch.  11,  prohibiting 


<'As  to  who  may  raise  objection  that  a  statute  contains  an  un- 
constitutional discrimination,  see  note  in  32  L.  R.  A.  (N.  S.),  954. 
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the  sale  or  distribution  of  opium  or  any  derivatlye  thereof, 
or  for  having  in  his  possession  any  of  the  drugs  specified,  may 
not  question  the  constitutionality  of  the  provision  authorizing 
rules  for  the  enforcement  of  the  act,  or  the  provision  of  the 
act  declaring  that  possession  of  the  drugs  shall  be  presumptive 
evidence  of  a  violation  of  the  act     (Postj  p.  215.) 

Oonstltutlon  cited  and  construed:     Art.  1,  sec.  8. 

Cases  cited  and  approved:  Palmer  v.  Southern  Express  Co.,  129 
Tenn.,  116;  Noell  v.  Power  Co.,  130  Tenn.,  246. 

4.  HEALTH.     Regulations.     Violations. 

Where  a  detective  under  the  employment  of  the  pure  food  and 
drug  department  of  the  State  procured  from  a  physician  a 
prescription  for  morphine  for  an  alleged  friend,  but,  in  fact,  a 
fictitious  person,  and  procured  a  druggist  to  fill  the  prescrip- 
tion, the  physician  was  answerable  as  aiding  in,  and  hence  a 
principal  In,  the  druggist's  offense  of  a  sale  in  violation  of 
Pub.  Acts  1st  Extra  Sess.  1913,  ch.  11,  prohibiting  the  sale  of 
morphine,  but  permitting  a  physician  to  prescribe  the  same 
when  personally  attending  a  patient.     {Po8tf  pp,  216-217.) 

Case  cited  and  distinguished:  McLain  v.  State,  43  Tex.  Cr.  It, 
213. 

5.  CRIMINAL  LAW.     Acts  of  government  agents.     Defenses. 
The  physician  could  not  defend  on  the  ground  that  the  prescrip- 
tion was  procured  and  the  sale  made  for  the  purposes  of  a 
criminal  prosecution.     (Post,  pp.  217-219.) 

Cases  cited  and  distinguished:  Grimm  v.  United  States,  156 
U.  S.,  604;   Excise  Com'rs  v.  Backus,  29  How.  Pr.   (N.  Y.),  33. 

Cases  cited  and  approved:  Goode  v.  United  States,  159  U.  S., 
669;  Rosen  v.  United  States,  161  U.  S.,  29;  E^vanston  v.  Myers, 
172  111.,  266;  People  v.  Murphy,  93  Mich.,  41;  State  v.  Lucas, 
94  Mo.  App.,  117. 

6.  HEALTH,     illegal  sales  of  morphine.     Defenses. 

The  physician  could  not  defend  on  the  theory  that  the  person 
prescribed  for  was  nonexistent.     {Post,  pp.  219,  220.) 
131Tennl4 
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FROM  DAVIDSON. 


Error  to  the  Criminal  Court  of  Davidson  County. — 
A.  B.  Neil,  Judge. 

H.  S.  Stokes  and  W.  C.  Chbkby,  for  plaintiff  in 
error. 

Wm.  H.  Swiggabt,  Jb.,  Assistant  Attorney-General, 
for  the  State. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

H.  B.  Hyde,  a  practicing  physician,  was  indicted  and 
tried  for  an  alleged  violation  of  chapter  11  of  the  Acts 
of  the  First  Extra  Session  of  the  General  Assembly 
of  1913;  one  count  of  the  indictment  charging  an  un- 
lawful sale,  and  the  other  an  unlawful  distribution, 
of  morphine,  a  derivative  of  opium. 

A  motion  to  quash  the  indictment  was  made  in  be- 
half of  accused,  in  which  the  constitutionality  of  the 
act  was  challenged,  but  it  was  overruled  by  the  trial 
judge.  The  trial  before  a  jury  resulted  in  a  verdict 
of  guilty,  and  the  defendant  below  moved  for  a  new 
trial  and  in  arrest  of  judgment,  which  motions  were 
overruled,  with  consequent  api)eal  to  this  court. 

The  act  on  which  the  prosecution  was  based  may 
be  partially  quoted  and  partially  outlined  as  follows: 
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'  *  Section  1.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Tennessee,  that,  on  and  after  the  taking 
effect  of  this  act,  it  shall  be  unlawful  for  any  person 
in  the  State  of  Tennessee  to  sell,  barter,  distribute,  or 
give  away  any  opium  or  coca  leaves,  or  any  compound, 
manufacture,  salt,  derivative,  or  preparation  there- 
of :    Provided,  that  this  shall  not  apply : 

''a.  To  the  dispensing  or  distribution  of  any  said 
drugs  to  any  patient  by  a  physician,  dentist,  or  vet- 
erinary surgeon  registered  in  the  State  of  Tennessee 
under  the  provisions  of  the  several  acts  regulating  the 
practice  of  their  profession :  Provided,  however,  that 
said  distribution  or  dispensing  shall  be  in  the  course  of 
his  professional  practice  only,  and  that  such  physi- 
cian, dentist,  or  veterinary  surgeon  shall  personally 
attend  such  patient. 

^'b.  To  the  sale,  dispensing,  or  distribution  of  any 
said  drugs  by  pharmacists  registered  under  the  laws 
of  the  State  governing  the  practices  of  the  profession 
of  pharmacy  to  a  consumer  under  and  in  pursuant  to 
a  written  prescription  issued  by  a  physician,  dentist, 
or  veterinary  surgeon  of  the  standing  mentioned  in 
*  a '  above :  Provided,  however,  that  such  prescription 
shall  be  dated  as  of  the  day  on  which  signed,  and  shall 
be  signed  by  the  physician,  dentist,  or  veterinary  sur- 
geon who  shall  have  issued  the  same. 

"c.  To*  the  sale  or  distribution  of  any  of  the  afore- 
said drugs  by  any  wholesale  druggist,  dealer,  or  jobber 
within  the  State  to  a  retail  dealer." 
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By  section  3  of  the  act  it  is  provided  that  th€  pos- 
session of  any  of  the  aforesaid  drugs  by  persons,  other 
than  those  excepted  by  sections  1  and  2,  shall  be  pre- 
sumptive evidence  of  a  violation  of  the  act. 

Its  section  6  provides  that  it  is  the  duty  of  certain 
designated  State  oflScials  to  enforce  the  provision  of 
the  act,  and  that  rules  and  regulations  for  its  enforce- 
ment shall  be  made  by  them. 

It  may  be  observed,  in  passing,  that  the  act  is  mod- 
eled after,  and  closely  conforms  to,  the  act  of  Congress 
later  passed  and  approved  December  17,  1914,  effec- 
tive on  and  after  the  1st  day  of  March,  1915,  so  far  as 
the  provisions  of  the  congressional  enactment  can  be 
made  applicable  to  and  regulate  intrastate  sales  of 
the  drugs  affected. 

Deeming  that  for  the  local  act  there  is  yet  left  a  no 
inconsiderable  field  for  operation,  and  that  the  act  is 
the  initial  step  in  this  State  in  the  regulation  of  the 
sale  of  habit-forming  drugs,  we  have  examined  with 
care  the  several  assignments  of  error  urged  by  the 
appealing  physician. 

The  facts  of  the  case  appear  to  be :  That  one  Allen, 
a  detective,  under  employment  by  the  pure  food  and 
drug  department  of  the  State,  went  to  the  oflSce  of 
Dr.  H.  B.  Hyde,  in  Nashville,  and  requested  a  pre- 
scription for  morphine  for  an  alleged  friend  of  his, 
Louise  Walker,  who  he  said  lived  on  Eussell  street. 
No  such  woman  existed,  and  there  was  no  such  street 
address  as  that  given.    Having  obtained  the  prescrip- 
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tion  and  paid  for  it,  the  detective  took  it  to  a  pharmacy, 
where  it  was  filled ;  the  detective  paying  therefor. 

The  drug  passed  out  on  the  prescription  was  mor- 
phine in  the  form  of  hypodermic  tablets. 

The  first  question  duly  raised  is  that  the  act  in  ques- 
tion does  not  come  within  the  purview  of  the  call  of 
the  governor  for  the  extra  session  of  the  legislature  of 
1913,  at  which  the  act  was  passed.  Included  in  the 
governor's  call  for  that  session  was  the  following  as 
a  measure  to  be  considered  : 

**54.  A  bill  to  regulate  the  intrastate  trade  or  sale 
of  opium  or  coca  leaves,  or  any  compound,  manu- 
facture, salt,  derivative  or  preparation  thereof.'' 

It  is  urged  that  the  biU  so  passed,  as  far  as  appel- 
lant, Hyde,  is  concerned,  was  a  regulation  of  the  prac- 
tice  of  medicine,  and  not  a  regulation  of  sale  or  sales. 
We  think  it  quite  obvious  that  the  legislation  is  within 
the  purview  of  the  call.  The  practice  of  medicine  is 
not  undertaken  by  it  to  be  regulated;  it  is  affected  at 
but  a  single  and  minor  point,  by  way  of  incident  to 
the  distribution  of  the  particular  drugs  a  physician 
may  find  it  necessary  in  his  practice  to  prescribe. 
State,  ex  rel.,  v.  Woolen,  128  Tenn.,  487,  161  S.  W., 
1006. 

It  is  next  claimed  as  error  that  the  act  violates  the 
fourteenth  amendment  of  the  federal  constitution  and 
article  1,  sec.  8,  of  the  State  constitution,  the  last  of 
which  provides  that  no  man  shall  be  deprived  of  his 
liberty  or  property  but  by  the  law  of  the  land.  The 
particular   provision   pointed    out    as    working   such 
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denial  is  that  of  subsection  (a)  of  the  act,  which  is^ 
in  effect,  that  a  physician  can  only  prescribe  the  indi- 
cated drugs  when  he  is  in  personal  attendance  on  the 
patient;  thus,  it  is  claimed,  arbitrarily  curtailing  his 
right  to  practice  by  prescribing  according  to  methods 
formerly  obtaining. 

We  think  it  clear  that,  in  the  exercise  of  the  police 
power,  it  is  competent  for  the  legislature  to  strictiy 
regulate  the  sale  and  distribution  of  any  drug  of  a 
poisonous  nature  the  use  of  which  tends  to  debauch  the 
public  in  the  formation  of  a  habit  that  undermines  the 
physical,  mental,  and  moral  constitution  of  its  users. 
Matter  of  Yun  Quong,  159  Cal.,  508,  114  Pac.,  835, 
Ann.  Cas.,  1912C,  969;  Ex  parte  Mon  Luck,  29  Or.,  421, 
44  Pac,  693, 32  L.  B.  A.,  738,  54  Am.  St.  Rep.,  804. 

A  statute  prohibiting  the  sale  of  certain  poisons  ex- 
cept on  the  prescription  of  a  practicing  physician  has 
been  held  to  be  constitutional.  Ex  parte  HaUawell, 
155  Cal.,  112,  99  Pac,  490. 

We  are  of  opinion  that  the  legislature,  in  the  act 
under  review,  validly  specified  the  condition  under 
which  the  prescription  of  such  a  physician  may  be 
issued.  It  is  not  unreasonable  or  arbitrary  to  hedge 
about  their  issuance  by  making  it  a  condition  that  the 
physician  ** shall  personally  attend  the  patient";  since 
only  by  personal  observation  and  diagnosis  can  the 
physician  be  sure  that  the  drug  is  needed — that  he  him- 
self is  not  being  imposed  on  in  an  effort  through  him 
to  defeat  the  very  purpose  the  statute  has  in  view. 
The  assignment  of  error  must  therefore  be  overruled. 
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Several  other  errors  are  assigned  attacking  the  con- 
stitntionality  of  oertain  other  provisions  of  the  act, 
to  wit: 

The  provision  of  its  section  6  that  the  pnre  food 
and  dmg  inspector  and  the  secretary  of  the  State  board 
of  health  shall  make  mles  and  regulations  for  the  en- 
forcement of  the  act  is  nrged  to  amount  to  an  unwar- 
ranted delegation  of  the  legislative  power.  It  is  also 
said  that  the  provision  of  section  3  of  the  act,  to  the 
effect  that  possession  of  the  drags  on  the  x>art  of  any 
person  other  than  those  mentioned  in  section  1  shall 
be  presumptive  evidence  of  a  violation  of  the  act, 
is  in  contravention  of  article  1,  section  8,  of  our  con- 
stitution. The  appellant  is  not  being  prosecuted  for 
the  violation  of  any  rule  or  regulation  made  by  the 
officials  named,  but  for  a  violation  of  an  offense  pre- 
scribed by  the  act  itself.  He  is  not  being  prosecuted 
for  having  in  possession  such  drugs.  He  therefore  is 
not  in  a  position  to  raise  these  constitutional  questions. 
Palmer  v.  Southern  Express  Co.,  129  Tenn.,  116,  165 
S.  W.,  236;  NoeU  v.  Power  Co.,  130  Tenn.,  245,  169  S. 
W.,  1169. 

It  must  not,  of  course,  be  inferred  from  what  is 
thus  said  that  we  entertain  doubt  as  to  the  constitu- 
tionality of  the  provisions  of  the  act  attempted  to  be 
assailed. 

The  next  contention  of  the  appellant  is  that,  upon 
the  facts  appearing  on  the  record,  his  guilt  is  not  estab- 
lished ;  that,  since  there  was  no  patient  in  existence  to 
whom  the  drug  could  have  been  dispensed,  Louise 
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Walker  being  but  a  fictitions  person,  there  was  no 
delivery  to  any  one  other  than  an  agent  of  the  State, 
the  detective,  who  received  the  drug  not  for  use,  but 
solely  for  the  purposes  of  a  prosecution  of  appellant 

There  was  a  sale  consummated  between  the  druggist 
as  vendor  and  the  detective  as  vendee,  which  could  only 
have  been  induced  or  brought  about  by  the  existence 
of  the  prescription  in  the  hands  of  the  latter. 

May  the  appellant  be  treated  as  aiding  in  this  sale, 
and  therefore  guilty  of  the  prescribed  misdemeanor 
as  a  principal! 

The  court  of  criminal  appeals  of  Texas,  in  McLain  v. 
State,  43  Tex.  Cr.  E.,  213,  64  S.  W.,  865,  held  that, 
where  a  physician  assists  a  person  to  purchase  liquor 
by  giving  him  an  illegal  prescription,  the  physician 
thereby  becomes  a  party  to  the  sale  and  an  accomplice 
of  the  seller.    The  court  said : 

''There  is  no  kind  of  prescription  authorizing  the 
sale,  except  that  provided  by  statute,  and  it  is  not  a 
prescription  until  it  has  complied  with  the  law.  Where 
a  sale  occurs,  an  illegal  prescription  is  no  protection 
to  the  seller  or  the  physician,  because  in  that  event  the 
physician  makes  himself  a  party  to  the  sale  by  giving 
an  illegal  prescription  by  means  of  which  the  law  is 
evaded.  As  in  misdemeanors  all  are  principals,  so, 
when-  a  physician  gives  an  illegal  prescription  under 
which  a  sale  occurs,  he  is  as  much  responsible  for  the 
sale  as  the  seller." 

The  prescription  put  out  by  a  physician  such  as  ap- 
pellant is  a  requisite  to,  and,  indeed,  the  basis  of,  any 
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valid  sale  on  the  part  of  a  druggist;  an  indncement, 
therefore,  in  a  true  sense,  proceeding  from  one  on 
whose  discretion  as  a  trusted  agent  of  society  the 
legislature  had  made  the  dispensing  of  the  drug  to 
depend.  We  hold  that,  on  sound  principle  and  true 
policy,  the  physician  must  be  held  to  answer  as  a  princi- 
pal in  the  offense  committed  in  the  illegal  sale. 

May  the  physician  successfully  defend  by  proving 
that  the  prescription  was  caused  to  be  issued  and  the 
sale  to  be  made  by  means  of  the  solicitation  of  an  agent 
of  a  department  of  the  State  government,  for  the  pur- 
poses of  a  criminal  prosecution? 

Whatever  may  have  been  the  trend  of  the  earlier 
authorities,  it  is  now  a  well-established  rule  that  such 
acts  of  government  agent  do  not  absolve  the  defend- 
ant's act  of  criminality.  Perhaps  the  leading  case  is 
that  of  Grimm  v.  United  States,  156  U.  S.,  604,  15 
Sup.  Ct.,  470,  39  L.  Ed.,  560,  where  it  appeared  that  a 
I)ost  ofBce  inspector  suspected  Grimm  of  being  en- 
gaged in  the  business  of  selling  obscene  pictures,  and 
sending  them  through  the  mails.  Under  assumed 
names  the  inspector  wrote  for  a  supply  of  the  pictures, 
and  received  them  from  defendant.  The  defense  was 
that  the  deposit  made  in  the  mails  was  at  the  instance 
of  the  government,  and  through  the  solicitation  of  its 
agent,  and  was  addressed  to  a  fictitious  person.  In  the 
court's  unanimous  opinion,  delivered  by  Mr.  Justice 
Brewer,  it  was  said : 

**It  does  not  appear  that  it  was  the  purpose  of  the 
post-office  inspector  to  induce  or  solicit  the  commis- 
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sion  of  a  crime^  but  it  was  to  ascertain  whether  the 
defendant  was  engaged  in  an  unlawful  business.  The 
mere  fact  that  the  letters  were  written  under  an  as- 
sumed name,  and  that  he  was  a  government  official— 
a  detective  he  may  be  called — do  not  of  themselves  con- 
stitute a  defense  to  the  crime  actually  committed.  The 
official,  suspecting  that  the  defendant  was  engaged  in 
a  business  offensive  to  good  morals,  sought  informa- 
tion directly  from  him,  and  the  defendant,  responding 
thereto,  violated  a  law  of  the  United  States  by  using 
the  mails  to  convey  such  information,  and  he  cannot 
plead  in  defense  that  he  would  not  have  violated  the 
law  if  inquiry  had  not  been  made  of  him  by  such 
government  official.  The  authorities  in  support  of  this 
proposition  are  many  and  well  considered.  .  .  . 
The  law  was  actually  violated  by  the  defendant;  he 
placed  letters  in  the  post  office  which  conveyed  infor- 
mation as  to  where  obscene  matter  could  be  obtained, 
and  he  placed  them  there  with  a  view  of  giving  such 
information  to  the  person  who  should  actually  receive 
those  letters,  no  matter  what  his  name;  and  the  fact 
that  the  person  who  wrote  under  these  assumed  names 
and  received  his  letters  was  a  government  detective  in 
no  manner  detracts  from  his  guilt.'* 

This  case  has  been  followed  by  Goods  v.  United 
States,  159  U.  S.,  669,  16  Sup.  St.,  136,  40  L.  Ed.,  300, 
involving  the  use  of  a  decoy  leter;  Rosen  v.  United 
States,  161  U.  S.,  29,  16  Sup.  Ct.,  434,  40  L.  Ed.,  610; 
and  other  cases. 
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By  an  overwhelming  weight  of  authority  it  is  held 
that  a  person  making  an  unlawful  sale  of  intoxicating 
liquor  is  not  excused  of  the  criminal  consequence  be- 
cause the  sale  was  induced  for  the  purpose  of  securing 
inculpating  testimony.  In  Excise  Com'rs  v.  Backv^,  29 
How.  Pr,  (N.  Y.),  33,  involving  a  sale  of  liquor,  it  was 
said : 

*  *  The  mode  adopted  by  the  plaintiffs  to  bring  to  light 
the  malfeasance  of  the  defendant  had  no  necessary 
connection  with  his  violation  of  law.  He  exercised  his 
own  violation,  independent  of  all  outside  influence  or 
control. ' ' 

A  long  line  of  authorities  is  in  accord,  among  the 
cases  being  Evcmston  v.  Myers,  172  HI.,  266,  50  N.  E., 
205;  People  v.  Murphy,  93  Mich.,  41,  52  N.  W.,  1042; 
State  V.  Lvrcas,  94  Mo.  App.,  117,  67  S.  W.,  971 ;  and 
see  note  17  Ann.  Cas.,  296. 

It  should  be  stated  that  the  authorities  make  note 
of  the  fact  that  in  cases  of  larceny  cited  in  behalf  of 
the  appellant  in  the  pending  case  the  rule  yet  is  that, 
if  the  evidence  shows  that  the  owner  of  the  goods,  or 
his  agent,  suggests  to  the  accused  the  criminal  design, 
and  assists  towards  or  in  the  taking,  the  owner  there- 
by so  consents  as  that  there  is  no  trespass  to  mark 
the  transaction  as  larceny. 

In  the  case  at  bar  we  fail  to  see  how  appellant  can 
avail  himself  of  the  fact  that  the  person  prescribed  for 
was  nonexistent.  Rather  would  it  seem  that  this  fact 
shows  at  once  the  recklessness  of  the  accused  and 
a    substantial     reason    for    the     provision    in    the 
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statute  that  the  giving  of  a  prescription  for  the  drug 
should  be  only  to  a  patient  actually  attended.  Appel- 
lant's attempted  defense  comes  to  this:  There  can 
be  no  guilt  if  there  be  no  real  and  indicated  patient 
to  receive  the  product  of  the  prescription;  therefore, 
in  order  to  a  defeat  of  the  statute  with  impunity,  it  is 
only  necessary  to  put  out  prescriptions  for  fictitious 
persons.  If  the  prescriptions  or  the  drugs  derived 
through  them  come  into  the  hands  of  habitual  users 
or  whomsoever,  what  does  it  concern  the  physician! 

The  lawmakers  certainly  did  not  intend  to  pass  a 
statute  thus  inane.  The  beneficent  end  they  had  in 
view  should  not  be  thwarted  by  any  refinement  of 
reasoning;  certainly  not  by  reasoning  that  leads  to  a 
conclusion  so  unsatisfactory,  not  to  say  unsound. 

The  judgment  of  the  lower  court,  being  found  to  be 
without  error,  is  affirmed. 
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Sequatchie  &  South  Pittsbubg  Coal  &  Ibon  Co.  et  al. 
V.  Tennessee  Coal,  Iron  &  Railway  Company. 

(NashviUe.    December  Term,  1914.) 

1.  PUBLIC  LANDS.     Entries.     "Checkerboard  system." 
Entries  on  lands  based  on  the  "checkerboard  system,"  that  is,  one 

entry  built  on  another,  and  a  third  on  the  second,  are  valid. 
(Post,  pp.  224,  225.) 

Case  cited  and  approved:     Coal  Co.  v.  Scott,  121  Tenn.,  88. 

2.  EVIDENCE.     Weight.     Credibility  of  witness. 

Where,  in  a  prior  suit,  the  question  determinative  of  title  to 
the  land  in  controversy  was  decided,  the  decision  will  not  be 
disturbed  on  the  testimony  of  a  witness  who  contradicted  his 
testimony  in  the  first  case,  giving  evidence  to  meet  the  court's 
ruling.     (Post,  pp.  225-227.) 

Case  cited  and  distinguished:  McBwen  v.  Coal  &  Land  Co.,  125 
Tenn.,  694. 

3.  PUBLIC   LANDS.      Grants.      Special   entry. 

That  subsequent  entries  referred  to  an  earlier  entry,  which,  how- 
ever, was  not  surveyed  until  after  the  subsequent  entries,  does 
not  supply  the  requisite  notoriety  to  render  the  first  entry 
special,  on  the  theory  that  its  boundaries  were  well  established. 
(Post,  pp.  227-229.) 

Case  cited  and  approved:  Hitchcock  v.  Southern  Iron  &  Timber 
Co.,  38  S.  W.,  588. 

4.  COURTS.     Precedent.     Stare  decisis. 

While  the  principle  of  res  judicata  does  not  apply  where  the 
action  is  between  different  parties,  the  courts  will  under  the 
doctrine  of  stare  decisis,  follow  a  prior  decision  adjudicating 
the  title  to  the  land  in  controversy.     (Post,  pp.  229,  230.) 

Cases  cited  and  approved:  Kolb  v.  Swann,  68  Md.,  516;  Railroad 
V.  United  States,  168  U.  S.,  1;   De  Beam  v.  Deposit  Co.,  233 
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U.  S.,  32;  Bienville  Water  Supply  Co.  y.  Mobile,  186  U.  S.,  217; 
State  V.  Union  Railway  Co.,  129  Tenn.,  705. 

5.  PUBLIC  LANDS.     Grants.     Construction. 

Where  land  grants,  after  describing  the  property,  closed  with 
the  words  "excluding  all  prior  legal  claims,"  such  grants  did 
not  exclude  an  earlier  grant  which  was  not  special,  though 
it  had  been  surveyed.     {Post,  pp.  230-232.) 

Case  cited  and  distinguished:     Bowman  v.  Bowman,  40  Tenn.,  48. 

Cases  cited  and  approved:  Fowler  v.  Nixon,  54  Tenn.,  719; 
Bleidom  v.  Pilot  Mountain  Co.,  89  Tenn.,  211;  Wright  v.  Hurst, 
1(22  Tenn.,  656;  Iron  &  Coal  Co.  v.  Schwoon,  124  Tenn.,  176; 
King  V.  Ooleman,  98  Tenn.,  561. 

6.  PUBLIC  LANDS.     Grants.     Filing  of  caveat. 

That  the  holder  of  a  subsequent  special  grant  did  not  file  a 
caveat  to  test  the  validity  of  an  earlier  grant  which  was  not 
special  does  not  preclude  a  later  attack;  the  caveat  provided 
for  by  Acts  1806,  ch.  2,  and  Acts  1826,  ch.  22,  not  doing  away 
with  the  action  of  ejectment     {Posty  pp.  232-236.) 

Acts  cited  and  construed:  Acts  1806,  ch.  2,  sees.  16  and  17; 
Acts  1825,  ch.  22. 

Cases  cited  and  approved:  Peck  v.  Eddington,  2  Tenn.,  331;  Gould 
V.  Hoyle,  4  Tenn.,  100;  Bugg  v.  Norris'  Lessee,  12  Tenn.,  326; 
Peeler  v.  Norris,  12  Tenn.,  331;  Heirs  of  Williamson  v.  Buch- 
anuan,  2  Tenn.,  278;  McGavock  v.  Shannon,  13  Tenn.,  128; 
Vaughn  v.  Hatfield,  13  Tenn.,  236;  Williams  v.  Wilson,  8  Tenn.,. 
248. 

7.  ADVERSE   POSSESSION.      Exclusive  possession.      Necessity. 
Where  defendants  entered  into  peaceable  possession  of  land,  they 

could  maintain  as  against  the  true  owner,  who  also  entered,  pro- 
ceedings in  unlawful  entry  and  detainer,  and  have  him  re- 
moved; but,  having  failed  to  do  so  and  acquiesced  In  the  owner's 
possession  of  another  part  of  the  premises,  the  possession  of 
the  parties  must  be  deemed  concurrent.     {Post,  pp.  236-241.) 

Cases  cited  and  distinguished:  Nowell  v.  Gray,  31  Tenn.,  96; 
Waddle  v.  Stuart,  36  Tenn.,  535;  Creech  v.  Jones,  37  Tenn.,. 
632. 
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8.  ADVERSE  POSSESSION.     Concurrent  poMCMlon,     Effect. 
Where,  after  defendant  was  in  possession  of  a  portion  of  a  tract 

of  land  to  which  complainant  had  the  legal  title,  complainant 
also  entered  and  held  possession  for  some  years,  his  title  gave 
him  constructive  possession  of  the  entire  tract,  except  that 
portion  actually  held  by  defendant,  and  defendant's  possession 
could  not,  where  it  did  not  continue  for  the  statutory  period 
after  complainant  deserted  the  land,  ripen  into  adverse  title. 
{Post,  pp.  236-241.) 

9.  EQUITY.     Proceedings.     Introduction  of  documents. 

In  equity,  a  deed  which  proves  itself  is  admissible  without  notice, 
the  matter  being  governed  by  the  ancient  chancery  practice; 
neither  the  statute  nor  court  rules  having  prescribed  the 
practice.     {Post,  pp.  241-243.) 

Ck)de  cited  and  construed:     Page  1777  (S.);  sees.  6271-6281  (S.). 

Cases  cited  and  approved:  Pardee  v.  De  Gala,  7  Paige,  132; 
Kellogg  V.  Wood,  4  Paige,  678;  Barrow  v.  Rhinelander,  1  Johns 
Ch.,  550;  Consequa  v.  Fanning,  2  Johns  Ch.,  481;  Miller  v. 
Avery,  2  Barb.  Ch.,  582. 

10.    QUIETING  TITLE.     Recovery  of  land.     Defenses. 
Proof  that  title  to  a  portion  of  the  land  which  complainant  seeks 
to  recover  was  subject  to  an  outstanding  title  is  a  good  defense. 
{Post,  pp.  241-243.) 


FROM   GRUNDY. 


Appeal  from  the  Chancery  Court  of  Grundy  County. 
V.  C.  AuLEN,  Chancellor. 

Brown,  Spublock  &  Bbown,  for  appellant. 
Cha8.  C.  Moobe,  for  appellee. 
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Me.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  bill  was  filed  in  the  chancery  court  of  Grundy 
county  to  recover  three  tracts  of  land,  642  acres,  142 
acres,  and  190  acres,  all  lying  inside  defendant's  Mc- 
Ewen  grant  No.  7892,  the  first  two  tracts  within  com- 
plainant's Samuel  B.  Barrell  grant  No.  5099,  the  last 
lying  partly  within  the  grant  last  mentioned,  and  partly 
within  complainant's  Samuel  B.  Barrell  grant  No.  5090. 
The  Barrell  grants  are  the  oldest,  but  the  McEwen 
grant  purports  to  be  based  on  an  entry  in  the  name 
of  Church  Lanier  antedating  the  said  Barrell  grants, 
and  if  that  entry  was  special  within  the  meaning  of 
that  term  in  our  land  law,  the  McEwen  grant  will  re- 
late to  it,  and  so  override  the  Barrell  grants.  In  or- 
der to  determine  the  specialty  of  the  Church  Lanier 
entry  reference  will  have  to  be  made  to  a  prior  entry 
in  the  name  of  Peter  Yeates,  since,  under  what  is 
known  as  the  checkerboard  system  of  entries  in  this 
State  {Coal  Co.  v.  Scott,  121  Tenn.,  88, 114  S.  W.,  930), 
one  entry  may  be  built  on  another,  and  a  third  on  the 
second,  and  so  on  through  a  series.  It  is  claimed 
for  the  Church  Lanier  entry  that  it  is  so  related  to 
the  Peter  Yeates  entry,  and  that  the  latter  was  special. 
If  the  Peter  Yeates  entry  was  not  special,  then  the 
Church  Lanier  entry  cannot  be  special. 

Again:  The  defendant  claims  to  have  had  seven 
years'  adverse  possession  of  the  lands  before  complain- 
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ants'  bill  was  filed,  and  that  it  is  therefore  protected 
under  the  act  of  1819. 

It  is  also  insisted  for  defendant  that  the  title  to  part 
of  the  land  is  outstanding  in  a  third  party. 

There  are  other  questions  related  to  the  foregoing 
which  will  appear  in  the  course  of  the  opinion. 

The  chancellor  decreed  in  favor  of  the  complainants, 
and  the  defendant  has  appealed  and  assigned  error. 

1.  One  of  the  main  questions  to  be  determined  in 
this  case  is  whether  the  Peter  Yeates  entry  No.  4042 
was  special.    The  language  of  that  entry  is : 

'  *  Peters  Yeates  enters  5,000  acres  of  land  in  Warren 
county,  Tennessee,  on  Cumberland  mountain  on  the 
headwaters  of  Collins  river.  Beginning  on  a  black 
oak  standing  on  the  bluff  of  the  right-hand  fork  of 
Collins  river ;  thence  meandering  said  bluflf,  eastwardly 
crossing  Little  Laurel;  thence  northwardly;  thence 
westwardly ;  thence  southwardly  to  the  beginning,  plot- 
ting out  prior  claims. ' ' 

This  question  was  before  the  court  in  the  case  of 
John  J.  McEwen  v.  Thomas  Coal  d  Land  Co.,  125 
Tenn.,  694, 148  S.  W.,  222,  and  it  was  there  said : 

"The  call  in  the  entry  under  consideration  which,  it 
is  claimed,  points  out  the  locality  intended  to  be  appro- 
priated by  it  is  'meandering  said  bluff  eastwardly 
crossing  Little  Laurel.'  It  is  argued  that  this  call  shows 
that  the  entry  should  cross  Little  Laurel  where  it  pours 
over  the  bluff  of  the  right-hand  fork  of  Collins  river, 
and  it  would  therefore  include  a  particular  point  of 
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the  Little  Laurel  and  thus  locate  the  land.  This  con- 
clusion, however,  is  predicated  upon  a  false  premise. 
The  entry  does  not  say  that  the  survey  should  cross 
Little  Laurel  where  it  pours  over  the  bluff  of  the  west 
fork  of  Collins  river.  Little  Laurel  is  a  stream  some 
six  or  seven  miles  long,  flowing  through  the  Yates 
entry  in  a  southerly  direction,  and  pours  over  a  bluff 
some  400  poles  south  of  the  southern  boundary  line  of 
the  entry  according  to  the  survey  claimed  by  complain- 
ant. It  is  thus  shown  that  the  official  surveyor  did  not 
understand  the  entry  to  have  the  meaning  now  ascribed 
to  it.  The  survey  of  the  other  entries  in  the  system, 
as  shown  by  the  map.  Exhibit  1,  supra,  likewise  shows 
that  no  one  claiming  an  interest  in  this  checkerboard 
system  understood  that  the  Yates  entry  was  to  cross 
Little  Laurel  upon  its  south  line  where  it  pours  over 
the  bluff.  So,  if  this  entry  be  treated  as  sufficiently 
special  to  admit  of  extrinsic  evidence  of  the  location  of 
the  objects  called  for,  it  is  seen  that  the  call  for  Little 
Laurel  cannot  refer  to  any  particular  point  or  spot  of 
land.  This  call  of  the  entry  does  not  direct  that  Little 
Laurel  be  crossed  where  it  flows  over  the  bluff,  nor^ 
indeed,  can  it  be  gathered  from  it  alone  that  the  creek 
in  fact  flows  over  the  bluff.  We  are  therefore  of  opin- 
ion that  the  Yates  entry  is  not  special.'' 

It  is  insisted  that  in  the  present  case  evidence  has 
been  brought  before  the  court  additional  to  that  seen 
and  read  by  the  court  in  McEwen  v.  Thomas  Coal  & 
Land  Co.,  supra,  which  would  make  it  incumbent  on 
the  court  to  reach  a  different  conclusion.    The  evidence 
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is  substantially  the  same  in  the  two  cases,  on  the  sub- 
ject in  hand,  except  the  testimony  of  Mr.  Lanier,  ac- 
companied by  a  new  map,  showing  that  the  bluff  is 
more  than  400  poles  further  north  than  shown  by  the 
Deakins  map,  Exhibit  No.  1,  to  Deakins'  deposition, 
and  reaching  up  into  what  is  designated  on  the  map  as 
the  Peter  Teates  entry,  so  that  it  appears  from  this 
new  map  filed  by  Mr.  Lanier  that  Little  Laurel  pours 
over  the  bluff  of  the  right-hand  fork  of  Collins  river  at 
the  place  where  the  south  line  of  the  entry  crosses  the 
said  Little  Laurel,  thus  neatly  meeting  the  conclusion 
of  the  court  in  the  McEwen  Case.  This  new  testimony, 
however,  is  opposed  by  the  former  testimony  of  Mr. 
Lanier,  in  which  he  certified  to  the  correctness  of  the 
Deakins  map,  also  by  the  testimony  of  the  witnesses 
A.  E.  McKenzie,  J.  H.  McKenzie,  J.  F.  Baker,  and  J. 
D.  Trueblood,  who  say  that  the  Deakins'  map  4,  No.  1, 
correctly  locates  the  bluffs  referred  to  as  about  400 
poles  south  of  the  south  line  of  the  entry  as  shown 
on  the  map.  In  this  state  of  the  evidence  we  cannot 
do  otherwise  than  adhere  to  our  former  ruling. 

To  show  that  the  Peter  Yeates  entry  had  the  requi- 
site notoriety,  we  are  referred  to  the  fact  that  two  or 
three  other  entries  called  for  it  before  it  was  surveyed. 
Thus :  The  Peter  Yeates  entry  was  made  October  10, 
1835,  but,  according  to  the  record,  not  surveyed  until 
October  19,  1836,  yet  the  EUas  Mayo  entry,  No.  4216, 
made  May  16,  1836,  called  for  the  *' southwest  corner 
of  the  5,000-acre  tract  of  land  entered  in  the  name  of 
Peter  Yeates;"  also  Elias  Mayo  entry  No.  4267,  en- 
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tered  September  5,  1836,  and  surveyed  September  5, 
1836,  read  as  follows : 

* '  Begimiing  on  Peter  Yeates '  south  boundary  line 
on  a  hickory,  white  oak,  and  dogwood,  and  running 
east,  passing  said  Yeates  corner  at  320  poles,''  etc. 

John  Gross  entry  No.  4287,  made  September  22, 
1836: 

''Beginning  on  a  hickory  on  the  east  side  of  Little 
Laurel,  and  running  with  Peter  Yeates'  line  north," 
etc. 

If  we  had  not  before  us  the  language  of  the  entry 
showing  it  had  no  such  calls  or  points,  these  refer- 
ences would  show,  as  in  the  case  of  Hitchcock  v.  South- 
ern Iron  &  Timber  Co.,  38  S.  W.,  588,  that  the  Peter 
Yeates  entry  was  notorious,  and  had  such  lines  and 
comers.  From  the  references  quoted,  it  seems  to  us 
that  only  two  conclusions  are  possible ;  either  the  date 
of  the  survey  of  the  Peter  Yeates  entry  is  erroneously 
given  in  the  record,  and  in  fact  must  have  antedated 
the  entries  quoted  as  referring  thereto,  or  there  was 
some  oral  communication  at  the  time  between  the  par- 
ties concerned  as  to  where  the  southeast  comer  was 
expected  to  be  made,  that  is,  on  the  hickory  tree,  be- 
cause it  is  impossible  that  the  particular  references 
could  be  obtained  from  the  language  of  the  Peter 
Yeates  entry : 

' '  Beginning  on  a  black  oak  standing  on  the  bluff  of 
the  right-hand  fork  of  Collins  river ;  thence  meandering 
said  bluff  eastwardly  crossing  Little  Laurel;  thence 
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northwardly,  thence  westwardly,  thence  southwardly, 
to  the  beginning. ' ' 

The  references  quoted,  therefore,  cannot  be  held  to 
add  anything  justifying  a  conclusion  that  the  said 
Peter  Yeates  entry  was  special. 

It  was  held  in  the  McEwen  Case,  supra,  that  the  sur- 
vey would  not  give  the  entry  the  requisite  notoriety  to 
make  it  special,  and  we  shall  not  reopen  that  ques- 
tion; therefore  it  is  unnecessary  to  refer  to  those  en- 
tries mentioned  in  the  brief  which  called  for  the  Peter 
Yeates  entry  after  it  was  surveyed. 

From  what  has  been  written,  it  is  apparent  that  we 
have  considered  anew  the  question  of  the  speciality  of 
the  Peter  Yeates  entry;  but  it  is  not  to  be  inferred 
from  this  fact  that  we  concede  that  such  a  course 
was  obligatory.  We  might  have  contented  ourselves 
with  the  statement  that  the  defendant  had  already  had 
ample  opportunity  to  be  heard  on  this  question,  in  the 
McEwen  Case,  since,  even  if  that  case  cannot  be  treated 
as  strictly  res  adjudicata  on  this  question,  for  want  of 
any  of  the  technicalities  applicable  to  that  defense,  still 
it  not  being  made  to  clearly  appear  that  the  former 
decision  was  erroneous,  the  rule  of  stare  decisis  would 
apply.  2  Black  on  Judgments,  section  603;  Kolh  v. 
Swann,  68  Md.,  516,  13  Atl.,  379;  Southern  Pac,  R.  R. 
V.  United  States,  168  U.  S.,  1, 18  Sup.  Ct.,  18,  42  L.  Ed., 
355 ;  De  Beam  v.  Deposit  Co.,  233  U.  S.,  32,  34  Sup.  Ct., 
584,  58  L.  Ed.,  833;  Bienville  Water  Supply  Co.  v. 
Mobile,  186  TJ.  S.,  217,  22  Sup.  Ct,  820,  46  L.  Ed.,  1132. 
See,  also,  on  the  general  question  our  own  case,  State 
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V.  Union  Railway  Co.,  129  Tenn.,  705,  168  S.  W.,  575. 
After  having  once  passed  on  a  vital  question  apper- 
taining to  the  title  claimed  of  a  special  tract  of  land, 
the  court  would  always  be  averse  to  reopening  the 
question  where  it  had  already  had  careful  examination. 
Such  was  the  position  assumed  by  the  court  a  year  or 
two  ago,  when  it  was  sought  in  an  independent  litiga- 
tion to  reopen  the  question  as  to  the  location  of  the 
Indian  boundary  line  ascertained  in  the  case  of  Hitch- 
cock V.  Southern  Iron  S  Timber  Co.,  supra.  Such  in- 
disposition of  the  court  would  be  very  greatly  strength- 
ened by  the  fact  that  the  party  seeking  to  reopen  the 
question  had  been  a  party  to  the  former  litigation 
in  which  the  point  was  settled. 

It  must  therefore  be  held,  as  was  held  in  the  McEwen 
Case,  that  the  Church  Lanier  entry,  No.  4271,  depend- 
ing for  specialty  on  the  Peter  Yeates  entry,  through 
the  checkerboard  system  of  entries,  was  not  special; 
hence  the  grant  based  on  it  could  not  relate  to  the 
entry;  therefore  such  grant  is  inferior  to  the  prior 
Barrell  grants. 

2.  Complainant  claims  under  two  Barrell  grants, 
Nos.  5090  and  5099.  The  first  of  these  closes  its  de- 
scription with  the  words,  **  excluding  all  prior  legal 
claims,"  the  second,  with  the  words,  ** deducting  all 
legal  prior  claims.''  It  is  insisted  by  defendant  that 
the  Church  Lanier  entry,  which  it  avers  is  a  superior 
claim  to  these  grants,  whether  special  or  not,  was  sur- 
veyed out  by  the  county  surveyor,  and  located  on  the 
ground,  and  that  it  was  therefore  '  *  a  prior  legal  claim ' ' 
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on  April  25, 1837,  when  grants  5090  and  5099  were  is- 
sued, and  that  it  is  so  excluded  by  the  exclusion  clause 
in  said  grants.  The  words  quoted  from  these  grants, 
and  similar  words,  have  been  uniformly  held  to  exclude 
only  legal  claims;  that  is,  special  entries,  or  grants. 
Bowman  v.  Bowmcm,  3  Head  (40  Tenn.),  48,  50;  Fow- 
ler  V.  Nixon,  7  Heisk.  (54  Tenn.),  719,  723;  Bleidorn  v. 
Pilot  Mountain  Co.,  5  Pick.  (89  Tenn.),  211,  15  S.  W., 
737 ;  Wright  v.  Hurst,  122  Tenn.,  656,  127  S.  W.,  701 ; 
Iron  (&  Coal  Co.  v.  Schwoon,  124  Tenn.,  176,  209,  135 
S.  W.,  785.  There  is  no  doubt  possible  as  to  the  hold- 
ing in  the  three  last-cited  cases,  but  it  is  said  that  in 
Bowman  v.  Bowman  a  survey  was  recognized  as  such 
prior  legal  claim.  This  is  a  mistaken  view.  It  is  true 
the  court  speaks  of  the  land  thought  by  one  of  the 
parties  to  have  been  excluded  as  **land  previously 
granted,  or  held  by  prior  legal  surveys,"  having  ref- 
erence, by  the  last  clause,  it  must  be  supposed,  to  sur- 
veys made  as  required  by  law,  of  special  entries,  since 
there  was  no  warrant  of  law  for  the  survey  of  a  vague 
or  void  entry.  The  point  is  made  clear  by  the  follow- 
ing language  near  the  close  of  the  opinion. 

**The  question  is  one  exclusively  between  the  State 
and  the  grantee,  with  which  a  mere  trespasser,  or  sub- 
sequent enterer,  has  nothing  to  do,  .  .  .  and  if  the 
State  acquiesces,  and  allows  the  grant  to  stand,  there 
can  be  no  question  but  that,  in  a  court  of  law,  it  must 
be  regarded  as  investing  the  grantee  with  a  legal  title 
to  all  the  land  included  by  its  boundaries,  not  shown 
to  be  held  by  a  superior  title. ' ' 
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The  relation  of  the  survey  to  the  entry,  and  of  both 
to  the  grant,  is  shown  in  King  v.  Coleman,  98  Tenn., 
561,  566^571,  40  S.  W.,  1082.  And  it  was  held  in  Mc- 
Elven's  Case,  supra,  that  a  survey  without  an  entry, 
that  is,  without  a  special  entry,  was  futile. 

3.  It  is  insisted  that  the  complainant  ^s  predecessor 
in  title,  S.  B.  Barrell,  should  have  filed  a  caveat,  at  the 
inception  of  his  claim,  since,  as  urged  in  the  brief,  the 
law  at  that  time  was  that  a  subsequent  enterer  filed  a 
caveat  with  the  surveyor  when  he  desired  to  procure 
a  survey  and  grant  of  lands  which  had  already  been 
surveyed,  when  he  claimed  that  the  surveyor  had  lo- 
cated the  previous  entry  improperly,  or  that  the  pre- 
vious entry  was  not  special,  and  in  such  case  the  sur- 
veyor summoned  the  previous  enterer  to  appear  at  the 
next  term  of  the  county  court,  and  litigate  the  right  to 
the  land,  and  that  the  effect  of  such  caveat  was  to  re- 
strain the  issuance  of  a  grant  to  the  prior  enterer  until 
the  caveat  proceeding  had  been  decided. 

The  description  thus  given  of  the  old  action  of  ca- 
veat, while  not  inaccurate  as  far  as  it  goes,  yet  is  mis- 
leading, in  the  inference  that  such  a  proceeding  was 
obligatory  on  one  finding  himself  in  the  situation  de- 
scribed. This  proceeding  was  a  simple  one,  and  was 
begun  and  conducted  in  the  manner  shown  in  sections 
16  and  17  of  chapter  2,  Acts  of  1806;  Whitney  Land 
Laws  of  Tenn.,  pp.  125,  126,  viz. : 

'*If  any  person  shall  obtain  a  survey  of  land  to 
which  another  hath  a  claim,  the  person  having  such 
claim  may  enter  a  caveat  to  prevent  his  obtaining  a 
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grant,  nntil  the  claim  can  be  determined;  such  caveat 
shall  be  entered  within  three  months  at  farthest,  after 
the  receipt  of  the  plat  and  certificate  of  survey,  at  the 
principal  surveyor's  o£Bce,  expressing  also,  the  nature 
of  the  right  on  which  the  plaintiff  therein  claims  the 
land,  and  the  quantity  and  part  of  said  survey  claimed, 
and  shall  take  from  the  principal  surveyor  a  certified 
copy  thereof,  which  within  thirty  days  thereafter,  he 
shall  deliver  to  the  clerk  of  the  court  of  the  county  in 
which  the  land,  or  any  part  thereof  lies,  and  shall  more- 
over, take  from  the  principal  surveyor  a  certified  copy 
of  the  s.urvey  and  plat,  which,  within  thirty  days  from 
entering  such  caveat,  he  shall  in  like  manner  deliver 
to  the  clerk  of  the  court  where  the  suit  shall  be  tried ; 
and  in  case  of  failure  in  either  instance  the  caveat  shall 
be  void/' 

*  *  The  clerk  of  such  court  on  receiving  the  same,  shall 
enter  such  copy  of  the  caveat  in  a  book  to  be  kept  by 
him  for  that  purpose,  and  shall  thereupon  issue  a  sum 
mons  directed  to  the  sheriff  of  any  county  where  the 
defendant  may  reside,  reciting  the  cause  for  which 
such  caveat  is  entered,  and  requiring  the  defendant  to 
appear  on  the  first  day  of  the  next  succeeding  county 
court,  and  defend  his  right ;  and  on  such  process  being 
returned,  executed  on  the  defendant,  his  agent  or  at- 
torney, the  court  shall  proceed  to  determine  the  right 
of  the  cause  in  a  summary  way,  without  pleadings  in 
writing,  by  impaneling  and  swearing  a  jury  for  the 
finding  such  facts  as  are  material  to  the  cause,  and 
are  not  agreed  by  the  parties,  and  shall  thereupon  give 
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judgment;  a  copy  of  whicli  judgment,  if  in  favor  of 
the  defendant,  being  delivered  into  the  office  of  the 
principal  surveyor  within  thirty  days  thereafter,  shall 
vacate  the  said  caveat ;  and  if  the  said  judgment  be  in 
favor  of  the  plaintiff,  upon  delivering  the  same  into 
the  office  of  the  principal  surveyor  within  sixty  days 
thereafter,  he  shall  be  entitled  to  a  plat  and  certificate 
as  in  other  cases ;  and  in  any  caveat  where  judgment 
shall  be  given  for  the  defendant,  the  court  shall  award 
him  his  costs,  and  may  compel  the  plaintiff  in  any 
caveat,  if  they  think  fit,  to  give  security  for  costs,  or  on 
failure  thereof  may  dismiss  the  suit;  and  in  case  the 
plaintiff  in  any  caveat  shall  recover,  the  court  shall 
award  costs  against  the  defendant." 

By  chapter  22,  Acts  of  1825,  leave  was  given  to  file 
the  caveat  in  the  circuit  court  as  well  as  the  county 
court.    Section  2  of  that  act  reads : 

**In  all  cases  of  interference  between  entries  made 
under  the  provisions  of  the  aforesaid  act,  and  between 
such  entries  and  any  older  entries  or  grants  made  and 
issued  under  the  laws  of  this  State,  either  party  shall 
have  [the]  liberty  of  filing  a  caveat  thereto,  as  hereto- 
fore, subject  to  the  same  rules  and  regulations,  and  to 
be  proceeded  on  and  determined  in  the  same  way  in 
which  similar  proceedings  are  decided  and  acted  on, 
under  existing  laws  in  regard  to  caveats ;  and  caveats 
may  hereafter  be  filed  either  in  the  county  or  circuit 
courts. ' ' 

Apparently  the  original  purpose  of  the  section  quoted 
was  to  settle  contests  merely  between  conflicting  en- 
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tries ;  but  by  construction  the  action  grew  into  a  means 
of  trying  title  to  land,  or  rather  both  title  and  equitable 
right,  and  in  practice  it  was  treated  as  the  equivalent  of 
a  bill  in  equity.  Peck  v.  Eddington,  2  Tenn.  (2  Overt.), 
331;  Gould  V.  Hoyle,  3  Hayw.  (4  Tenn.),  100;  Bugg  v. 
N orris'  Lessee,  4  Yerg.  (12  Tenn.),  326;  Peeler  v.  N or- 
ris, 4  Yerg.  (12  Tenn.),  331.  In  Peck  v.  Eddington, 
the  controversy  turned  on  the  validity  of  an  arbitra- 
tion. In  Heirs,  etc.,  of  Williamson  v.  Buchanan,  2  Tenn. 
(2  Overt.),  278,  it  was  instituted  by  one  claiming  un- 
der a  grant,  for  the  purpose  of  preventing  another  from 
obtaining  a  grant  to  the  same  land.  In  Gould  v.  Hoyle, 
supra,  the  subject  of  contest  in  this  proceeding  was  a 
pre-emption  right.  McGavock  v.  Shannon,  5  Yerg.  (13 
Tenn.),  128  and  Vaughn  v.  Hatfield,  5  Yerg.  (13  Tenn.), 
236,  were  typical  contests  between  conflicting  entries. 
In  WUliams  v.  Wilson,  Mart.  &  Y.  (8  Tenn.),  248,  the 
caveat  was  filed  by  one  who  claimed  that  he  was  the 
owner  of  the  land  by  grant  from  the  State,  and  charged 
that  notwithstanding  this  fact  another  had  entered  the 
same  land,  and  would,  unless  restrained,  obtain  a  grant 
thereon.  The  purpose  was  to  assert  the  caveator's 
title,  and  prevent  the  creating  of  a  cloud  thereon.  It 
is  obvious  that  all  of  the  uses  of  the  ancient  caveat 
would  now  be  served  by  a  bill  in  equity  drawn  ac- 
cording to  our  modem  practice.  The  advantages  of 
the  caveat  were  its  adaptability  to  the  times  in  which 
it  was  used,  the  pleadings  being  informal,  and  all  of 
the  equities  arising  out  of  the  facts  being  considered 
and  determined  without  regard  to  technical  forms  of 
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presentation,  and  the  case,  at  first,  being  instituted 
in  the  nearest  and  the  simplest  tribunal,  the  county 
court.  It  was  gradually  developed  by  construction,  as 
shown  in  Bugg  v.  N orris,  supra,  and  Peeler  v.  Norris, 
supra.  It  probably  was  originated  in  analogy  to  the  ca- 
veat proceeding  in  the  ecclesiastical  court  of  England 
to  prevent  the  granting  of  administration  pending  the 
contest  of  a  will.  4  Bac.  Abridg.,  51,  52.  It  never  was 
obligatory  or  exclusive.  It  has  no  application  to  the 
present  controversy.  It  has  been  long  recognized,  in 
cases  too  numerous  to  mention,  that  if  there  be  two 
grants  to  land,  the  oldest  grant  must  be  treated  as 
having  conveyed  the  State's  title,  unless  the  younger 
grant  be  based  on  a  special  entry  antedating  such  prior 
grant,  in  which  latter  case  the  younger  grant  will  re- 
late to  the  entry,  and  convey  the  title.  It  has  further 
been  equally  well  recognized  that  the  question  of  title 
to  the  land  under  such  a  state  of  facts  may  be  tried 
in  ejectment  without  reference  to  any  prior  caveat  pro- 
ceedings. 

4.  As  to  the  defense  of  adverse  possession.  There 
is  much  conflict  in  the  evidence  on  this  subject,  but 
after  carefully  weighing  all  of  it,  we  find  the  following 
facts  proven:  On  December  13,  1904,  defendant  com- 
pleted a  house  on  the  interlap  between  its  McEwen 
grant  7982  and  complainants'  Barrell  grant  5099,  and 
put  a  tenant  in  charge  of  it  who  placed  some  of  his 
goods  in  the  house  and  occupied  it  two  nights  in  the 
week,  and  when  he  was  absent  he  left  the  door  locked. 
This  state  of  things  continued  up  to  the  bringing  of 
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the  present  suit,  more  than  seven  years,  and  has  since 
continued,  the  tenant  claiming  for  the  defendant  under 
a  lease  covering  the  whole  of  the  interlap.  On  the 
14th  of  December,  1904,  the  complainant  having  previ- 
ously placed  some  lumber  on  the  land  for  the  purpose, 
proceeded  to  build  upon  the  same  interlap,  at  a  point 
one-half  a  mile  distant  from  defendant's  structure,  a 
house  likewise.  Some  goods  were  placed  in  this  house, 
and  it  was  then  closed  and  locked,  with  a  chain  and  pad- 
lock, the  lock  having  two  keys,  one  kept  by  complain- 
ant's agent  Jackson  Tate,  and  the  other  by  its  chief 
agent,  A.  R.  McKenzie,  under  whose  orders  Jackson 
Tate  was  acting.  From  time  to  time,  usually  twice  a 
month,  Jackson  Tate  visited  the  place  to  see  that  the 
premises  had  not  been  disturbed,  and  also  to  keep  the 
leaves  swept  away  so  as  to  protect  the  house  from 
forest  fires.  This  state  of  matters  in  respect  of  the 
complainants'  house  continued  until  the  fall  of  1907, 
when  some  unknown  i)erson  broke  the  chain,  and  there- 
upon defendant's  tenant  and  agent,  Tim  Tate,  seeing 
the  door  open,  put  a  new  chain  on  the  deor,  and  locked 
it,  thus  taking  possession  of  this  house  for  the  defend- 
ant. It  does  not  appear  from  the  evidence  whether 
the  goods  left  in  the  house  still  remained  at  the  time 
last  mentioned,  but  we  assume  they  had  been  removed 
by  the  person  who  broke  the  lock.  After  Tim  Tate 
thus  took  possession  of  the  house  for  defendant  he 
continued  to  hold  it,  up  to  the  time  it  was  burned  during 
the  year  1908.  This  action  was  brought  February  20, 
1913.    At  that  time  Tim  Tate  had  been  in  possession  of 
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defendant's  house  on  the  interlap  eight  years  six 
months  and  seven  days.  But  complainants  had,  dur- 
ing two  years  and  about  nine  months  of  this  period, 
been  in  possession  of  their  house  on  the  interlap.  So, 
if  this  created  a  concurrent  possession,  defendant's 
exclusive  adverse  holding  was  reduced  to  less  than  sev- 
en years  before  action  brought;  that  is,  to  five  years 
and  nine  months. 

Was  complainants'  possession  of  the  interlap  con- 
current with  defendant's  during  the  two  years  and 
nine  months!  In  our  opinion  it  was.  It  is  true  that 
defendant  went  first  into  actual  possession  of  the  in- 
terlap, and  therefore  could  have  instituted  proceedings 
in  unlawful  entry  and  detainer  against  complainants 
and  had  them  removed  from  the  land,  although  com- 
plainants were  the  owners  of  the  superior  title  resting 
on  the  interlap.  Not  pursuing  this  remedy,  defendant 
must  be  held  to  have  acquiesced  in  complainants'  pos- 
session of  the  house  in  question  for  the  two  years  and 
nine  months,  and  there  was  a  true  concurrent  posses- 
sion for  that  period.  Complainants  having  the  title, 
this  drew  to  them  the  pos-session  of  all  of  the  land 
covered  by  their  grant,  except  that  part  of  it  covered 
by  defendant's  inclosure,  that  is  the  defendant's  house 
and  the  ground  covered  by  it. 

The  foregoing  principles  are  recognized  and  ap- 
proved in  Norvell  v.  Gray,  1  Swan  (31  Tenn.),  96,  107, 
108,  Waddle  v.  Stuart,  4  Sneed  (36  Tenn.),  535,  and 
Creech  v.  Jones,  5  Sneed  (37  Tenn.),  632.  In  the  first 
of  these  cases  it  is  said : 
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^'  But,  in  holding  that  an  entry,  as  a  remedy  to  regain 
seisin  of  an  estate,  by  the  mere  act  of  the  party,  can- 
not have  the  effect,  under  the  act  of  1819,  as  at  com- 
mon law,  we  are  not  to  be  understood  as  intimating 
that  an  entry,  by  the  rightful  owner,  upon  lands  ad- 
versely held,  within  seven  years,  if  acquiesced  in,  will 
have  no  legal  effect.    Upon  general  principles  we  think 
it  may  have  the  effect  to  give  such  owner  a  legal  seisin, 
at  least  to  such  part  of  the  land  as  he  may  be  able  to 
acquire  the  peaceable  and  exclusive  possession  of ;  and 
as  against  a  wrongful  possessor — ^although  he  may  be 
in  under  an  invalid  or  inferior  assurance,  purporting 
to  convey  an  estate  in  fee  simple— we  incline  to  the 
opinion  that  possibly  such  entry  would  give  the  owner 
seisin,  as  far  forth  as  the  wrongful  possessor  had  not 
actual  i>ossession.    Both  having  an  actual  possession 
and  occupation  of  different  parts  of  the  same  tract,  and 
each  claiming  an  exclusive  right,  the  one  under  a  valid 
and  the  other  under  an  invalid  title,  which  shall  be 
regarded  as  having  the  possession  of  such  part  of  the 
tract  as  may  not  be  actually  occupied  by  either  ?    Will 
not  the  law,  in  such  case,  as  in  other  cases  of  a  mixed 
or  concurrent  possession,  adjudge  the  seisin  to  be  ac- 
cording to  the  title,  as  far  as  there  exists  no  actual  ad- 
verse possession?    But  in  the  case  put,  it  is  clear  that 
as  such  entry  of  the  legal  owner  would  be  no  ouster 
of  the  actual  possession  of  the  wrongdoer,  it  could  not 
have  the  effect  to  neutralize  such  adverse  possession,  or 
to  suspend  the  operation  of  the  statute  of  limitations. 
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as  to  the  part  actually  occupied  by  the  wrongful  pos- 


sessor." 


In  Creech  v.  Jones  it  is  said : 

''But  it  is  argued  for  the  plaintiff  in  error  that  an 
entry  upon  the  land  covered  by  both  grants,  by  the 
party  having  the  elder  and  better  title,  within  the 
period  of  seven  years  from  the  commencement  of  the 
adverse  possession  under  the  younger  grant,  will  have 
the  effect  to  neutralize  such  adverse  possession  and 
arrest  the  running  of  the  statute  of  limitations. 

*  *  We  are  not  prepared  to  assent  to  the  correctness  of 
this  proposition  in  its  full  extent.  We  are  of  the  opin- 
ion, as  stated  in  Norvell  v.  Gray's  Lessee,  1  Swan,  96^ 
107,  that  a  peaceable  entry,  in  such  case,  by  the  right 
f ul  owner,  would  give  him  a  legal  seisin  of  all  the  land 
within  the  interference  of  which  the  younger  grantee, 
or  wrongful  poSiSessor  had  not  previously  acquired  the 
actual  possession  by  inclosure,  or  other  erections.  But 
such  entry  would  be  no  ouster  of  the  actual  possession 
of  the  wrongdoer,  and  could  not  therefore  have  the 
effect  to  neutralize  the  adverse  possession,  or  to  sus- 
pend the  running  of  the  statute,  as  to  the  part  of  the 
land  actually  occupied  by  the  wrongdoer.  This  effect^ 
under  the  statute,  could  only  be  produced  by  a  suit  at 
law  or  in  equity,  effectually  prosecuted.  As  far,  how- 
ever, as  there  was  no  actual  adverse  possession,  the 
law  would  adjudge  the  possession  to  be  in  the  party 
having  the  title;  both  parties  having  actual  posses- 


sion/' 
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It  is  certainly  true,  as  clearly  expressed  in  the  cases 
cited,  that  the  owner  entering  could  not  be  permitted, 
in  the  interest  of  the  peace  and  good  order  of  society, 
to  disturb  the  parts  of  the  land  on  which  the  trespasser 
had  located  his  actual  possession ;  but  if  he  can  peace- 
ably make  an  entry  on  some  other  jyart  of  the  land 
without  a  breach  of  the  peace,  he  may  do  so.  But,  as 
previously  intimated,  inasmuch  as  the  trespasser  en- 
tering under  color  of  title,  and  establishing  an  actual 
possession,  has  constructive  possession  to  the  extent 
of  the  boundaries  of  his  color,  he  may  remove  the  owner 
coming  later  by  proceedings  in  unlawful  entry  and  de- 
tainer, and  so  force  him  to  his  action  of  ejectment. 
If  such  action  of  unlawful  entry  and  detainer  be  com- 
menced within  a  reasonable  time  and  prosecuted  to  a 
successful  conclusion,  the  period  of  occupation  so  ter- 
minated cannot  be  counted  as  an  interruption  of  the 
possession,  but  otherwise  if  the  party  be  permitted  to 
remain  without  such  expulsion. 

5.  As  to  outstanding  title.  Defendant  offered  in 
the  chancery  court,  on  the  hearing  of  the  cause,  a 
certified  copy  of  a  deed  made  by  S.  B.  Barrell  on  the 
21st  of  February,  1849,  to  William  A.  Bradley,  convey- 
ing the  lands  described  in  grant  No.  5993,  covering  a 
part  of  the  land  in  controversy  in  the  present  case. 
On  objection  made  by  complainants  the  chancellor  ex- 
cluded the  deed  on  the  ground  that  this  deed  '*had  not 
been  filed  in  the  office  of  the  clerk  and  master  previous 
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fo  the  trial,  and  because  the  filing  of  the  deed  had  not 
heen  waived  by  the  complainant."    This  was  error. 

Our  chancery  rules  (Shan.  Code,  p.  1777  et  seq.) 
-do  not  reach  the  question,  nor  do  our  Code  provisions 
on  the  subject  of  chancery  practice.  Id.,  sections  6271- 
6281.  We  are  remitted,  therefore,  to  the  old  rules  of 
English  chancery  practice.  By  these  rules,  while  four 
-days'  notice,  by  the  service  of  an.  order  for  the  pur- 
pose, was  required  for  the  introduction  of  oral  evidence 
at  the  hearing  of  exhibits  in  order  to  prevent  surprise, 
no  notice  was  required  of  the  introduction  of  docu- 
ments which  proved  themselves,  by  oflBcial  certificates, 
as  deeds  or  the  like.  In  New  York  chancery  practice. 
Chancellor  Kent  changed  the  four  days'  notice  into 
fiimply  a  reasonable  notice,  to  be  judged  of  by  the 
<M)urt  according  to  the  circumstances  of  each  oflfer  to 
prove  exhibits.  Subsequently  the  seventy-fifth  chan- 
cery rule  of  that  State  changed  the  time  to  ten  days. 
However,  as  we  understand  the  cases,  no  change  was 
made  in  the  general  rule  of  chancery  practice  that  no 
notice  need  be  given  of  the  filing  of  documentary  evi- 
dence that  needs  not  to  be  supported  by  oral  evidence 
at  the  hearing;  and  that  rule  was  so  construed  as  to 
permit  the  same  liberty  in  respect  of  exhibits  suffi- 
ciently described  in  the  pleadings  to  put  the  opposite 
party  on  notice.  We  refer  to  the  following  cases  in 
the  New  York  Chancery  Reports  which  refer  to  and 
discuss  the  English  authorities,  the  seventy-fifth  New 
York  chancery  rule,  and  the  application  of  each:  Par- 
dee  V.  De  Cala,  7  Paige,  132,  4  N.  Y.  Ch.,  95 ;  Kellogg 
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V.  Wood,  4  Paige,  578,  607,  608,  3  N.  Y.  Ch.,  568,  580 ; 
Barrow  v.  Rhinelander,  1  Johns.  Ch.,  550,  560,  1  N.  Y. 
Ch.,  242,  245;  Consequa  v.  Farming,  2  Johns.  Ch.,  481, 
482-484, 1  N.  Y.  Ch.,  457.  The  case  of  Miller  v.  Avery, 
2  Barb.  Ch.,  582,  5  N.  Y.  Ch.,  762,  on  the  subject  in 
hand  was  evidently  decided  nnder  rule  75,  previously 
referred  to,  which  was  introduced  in  1830,  or  about 
that  time,  as  appears  from  the  text  of  Pardee  v.  De 
Gala,  supra.  That  rule  does  not  apply  in  this  State, 
and  therefore  the  authority  is  not  applicable. 

The  deed  from  Barrell  to  Bradley  was  sent  up  as 
part  of  the  record,  so  that  the  court  might  correct  the 
error  of  the  chancellor  if  it  should  deem  there  was 
error  in  his  ruling.  So,  doing  what  the  chancellor 
should  have  done,  we  find  that  Samuel  B.  Barrell,  com- 
plainants' predecessor  in  title,  conveyed  to  William  A. 
Bradley,  on  the  21st  day  of  February,  1849,  all  of  the 
lands  described  in  Barrell  grant  No.  5993,  and  the  title 
to  that  land  is  outstanding,  in  the  said  Bradley,  his 
heirs,  or  assigns.  It  follows  that  complainants  can- 
not recover  any  of  the  land  sued  for  which  is  covered 
by  the  grant  last  mentioned. 

It  results  that  the  decree  of  the  chancellor  must  be 
modified  in  the  respect  last  mentioned,  but  in  all  other 
things  will  be  afOrmed. 

The  costs  of  this  court,  and  of  the  court  below,  will  be 
paid  in  the  following  proportions,  viz. :  One-tenth  by 
complainants,  and  nine-tenths  by  defendant. 

Questions  raised  in  the  case  and  not  mentioned  in 
the  opinion  were  disposed  of  orally. 
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HoGAN  V.  Nashvuxb  Interubban  Railway  Company.* 
{Nashville.    December  Term,  1914.) 

1.  CARRIERS.     Duty  to  transport.     Persons  under  disability. 
Any  person  is  entitled  to  be  received  as  a  passenger  on  payment 

of  fare,  notwithstanding  a  seeming  incapacity  on  his  part  to 
take  care  of  himself,  if,  in  fact,  he  is  competent  to  travel  alone 
without  requiring  other  care  than  that  which  the  law  requires 
a  carrier  to  bestow  on  all  persons  alike.  The  disability  which 
will  disentitle  a  person  to  transportation  may  be  mental  or 
physical,  and  in  respect  to  physical  disability  the  carrier  is 
under  no  obligation  to  receive  as  a  passenger  one  who,  without 
an  attendant,  is  unable  because  of  extreme  age  or  tender  years 
to  care  for  himself,  and  the  same  test  applies  as  to  other 
physical  disabilities.     (Post,  pp.  249-251.) 

Cases  cited  and  approved:  Owens  v.  Macon,  etc.,  R.  Co.,  119 
Ga.,  230;  Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54  Fed.,  116;  Zachery 
V.  Mobile  &  Ohio  R.  Co.,  74  Miss.,  520;  Id.,  75  Miss.,  746; 
Illinois  Cent  R.  Co.  v.  Smith,  85  Miss.,  349;  Illinois  Cent.  R. 
Co.  V.  Allen,  121  Ky.,  138. 

2.  CARRIERS.     Duty  to  transport.     Person  using  crutches. 
Complainant,  about  twenty-six  years  of  age,  who  had  always  had 

to  walk  with  two  crutches,  but  who  for  ten  years  had  con- 
tinuously traveled  alone  and  unattended  in  trains,  street  cars, 
etc.,  and  who  only  required  ordinary  care,  could  not  be  excluded 
from  a  passenger  train  on  the  ground  of  his  physical  disabilities. 
(Post,  pp.  251,  252.) 

3.  CARRIERS.     Carriage    of    passengers.     Satutes.     "Common 
carrier." 

Acts  1875,  ch.  130  (Shannon's  Code,  sec.  3046),  abrogating  the 
oommon-law  rule  as  to  rights  of  action  for  exclusion  from 
public  conveyances,  and  declaring  that  no  carrier  of  passengers 
need  carry  or  admit  any  person  whom  it  chose  not  to,  was 
abrogated  by  Acts  1897,  ch.  10,  sec.  14,  declaring  all  corpora- 


*Upon  the  duty  of  a  carrier  to  accept  as  a  passenger  one  phys- 
ically or  mentally  disabled,  see  note  in  26  L.  R.  A.  (N.  S.),  171. 

On  the  question  as  to  whether  an  interurban  railroad  company 
controlled  by  general  railroad  law  in  regard  to  the  operation  of 
railroads  is  a  carrier  of  passengers,  see  note  in  67  L.  R.  A.,  637. 
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tlons,  etc.,  operating  railroads  to  be  "common  carriers"  which 
term  depends  upon  whether  the  carrier  may  determine  who 
he  will  carry  or  whether  he  is  bound  to  carry  all  alike,  and 
which,  uQder  Acts  1907,  ch.  433,  declaring  that  any  incorporated 
Interurban  railroad  company  shall  have  the  same  powers  and 
privileges  aa  railroad  companies,  subject  to  the  same  duties  and 
obligations,  includes  an  interurban  street  railway  company. 
{Post,  pp.  252-256.) 

Code  cited  and  construed:     Sec.  3046  (S). 

Acts  cited  and  construed:     Acts  1875,  ch.  130;  Acts  1897,  ch.  10; 

Acts  1907,  ch.  433. 
Cases  cited  and  distinguished:     McDuffee  y.  Portland,  etc.,  R.  Co., 

52  N.  H.,  430;   Indianapolis  Traction,  etc.,  Co.  v.  Lawson,  143 

Fed.,  834. 

Cases  cited  and  approved:  Piedmont  Mfg.  Co.  v.  Columbia,  etc., 
R.  Co.,  19  S.  C,  353;  McGregor  v.  Gill,  114  Tenn.,  521;  Chicago, 
etc.,  R.  Co.  v.  Milwaukee,  etc.,  R.  Co.,  95  Wis.,  561;  Diebold 
v.  Kentucky  Traction  Co.,  117  Ky.,  146;  Birmingham  Mineral 
R.  Co.  v.  Jacobs,  92  Ala.,  187;  Katzenberger  v.  La  wo,  90  Tenn., 
238;  Memphis  News  Pub.  Co.  v.  Southern  R.  Co.,  110  Tenn., 
684;  Coe  v.  Railroad,  3  Fed.,  775;  Chicago,  etc.,  R.  Co.  v.  N.  Y., 
etc.  (C.  C),  24  Fed.,  516;  C,  etc.,  R.  Co.  v.  Burlington,  etc., 
R.  Co.,  34  Fed.,  481;  Whiteman  v.  Fayette  Fuel-Gas  Co,  1'39  Pa., 
492;  Railroad  Co.  v.  Coal  Co.,  Ill  Ky.,  960;  Bourke  v.  Olcott 
Water  Co.,  84  Vt.,  125. 

4.  INJUNCTION.     Subjects.     Common   carrier's  abuse  of  fran- 
chise. 

A  complaint  alleging  that  a  common  carrier's  refusal  to  accept 
complainant  was  a  persecution  of  complainant  for  having  brought 
a  suit  for  damages  against  it  and  an  attempted  intimidation 
showed  a  palpable  abuse  of  a  public  franchise,  which  a  court 
of  equity  would  enjoin.     (Postf  p.  257.) 

5.  INJUNCTION.     Subjects.     Continuing  wrongful  acts. 

A  complaint  alleging  that  a  common  carrier  had  wrongfully  refused 
to  accept  complainant  as  a  passenger  and  threatened  to  con- 
tinue such  wrongful  act  set  out  a  right  to  relief  by  injunction, 
on  the  ground  that  a  single  action  was  a  more  adequate  remedy 
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I  than  an  action  or  actions  at  law  for  damages.     {Post^  pp.  257- 

259.) 

Cases  cited  and  approved:  Ainswortfa  v.  Munoskong,  etc.,  Club, 
153  Mich.,  185;  Colliton  v.  Oxborough,  86  Minn.,  361;  Ladd  v. 
Osborne,  79  Iowa,  93. 


FROM   DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County. — John  Allison,  Chancellor. 

Fitzgerald  Hall,  for  appellant. 

Pitts  &  McConnico,  for  appellee. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

This  case  stands  for  trial  on  bill  of  complaint  and 
a  demurrer  thereto ;  the  appeal  being  that  of  complain- 
ant, Hogan,  from  a  decree  of  the  chancery  court  of 
Davidson  county  sustaining  the  demurrer. 

The  complainant  in  his  bill  alleges  that  he  is  about 
twenty-six  years  of  age,  and  resides  near  the  city  of 
Nashville ;  that  he  is  a  student  and  instructor  in  Van- 
derbilt  University,  in  that  city,  and  has  been  accus- 
tomed to  use  the  cars  of  the  defendant  company  almost 
daily  since  the  line  of  that  company  was  constructed 
for  transportation  into  the  city;  that  he  has  since  in- 
fancy been  lame  as  a  result  of  infantile  paralysis,  and 
has  been  forced  to  walk  ever  since  with  two  crutches ; 
that  for  the  last  ten  years  he  has  continually  traveled 
alone  and  unattended,  riding  trains,  street  cars,  in- 
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terurban  cars,  and  goes  everywhere  a  sound  and 
healthy  man  can  go ;  that  in  the  use  of  defendant  com- 
pany's  cars  he  was  never  injured  but  once,  and  that 
then  his  injury  was  due  to  the  gross  negligence  of  the 
servants  of  defendant ;  that  in  so  riding  he  has  never 
caused  any  trouble,  or  asked  or  received  any  assist- 
ance ;  that  he  *  *  acts  as  other  passengers,  and  has  been 
treated  as  such ; ' '  that  when  ordinary  care  is  exercised 
'*  there  is  no  more  danger  of  injuring  him  than  any 
other  person ;'*  that,  following  the  injury  above  re- 
ferred to,  complainant  brought  suit  against  defend- 
ant; that  thereafter  rumors  reached  him  that  the  de- 
fendant was  about  to  withdraw  from  him  the  right  of 
passage  on  its  cars;  that  yet  later  a  communication 
was  received  by  him  from  the  company 's  general  man- 
ager, as  follows : 

^'Nashville,  Tenn.,  April  23,  1914. 
*'Mr.  Woodall  Hogan,  E.  F.  D.  No.  2,  Brentwood, 
Tenn. — ^Dear  Sir :  We  regret  to  notify  you  that  on  and 
after  May  1,  1914,  we  will  decline  to  convey  you  as  a 
passenger  on  our  line,  unless  you  are  at  all  times  ac- 
companied by  an  attendant.  Your  physical  infirmity 
is  of  such  a  nature  as  to  cause  a  continued  source  of 
possible  injury  to  yourself  and  as  a  possible  liability 
as  against  us.  You  are  also  advised  that  our  trainmen 
and  ticket  agents  will  be  notified  not  to  receive  you  as 
a  passenger  unless  you  are  accompanied  by  an  attend- 
ant.   We  regret  that  conditions  are  such  as  require 


248  TENNESSEE  REPORTS,     [131  Tenn. 

Hogan  T.  Railroad. 

this  action  but  deem  it  necessary,  as  well  for  your  pro- 
tection as  for  the  protection  of  ourselves. 
' '  Very  truly  yours, 

**  [Signed]      Meade  Prierson, 

*  *  General  Manager. ' ' 

The  bill  of  complaint  further  recites :  That  on  May 
1, 1914,  complainant,  tendering  the  usual  fare,  demean- 
ing  himself  properly  and  offering  to  comply  with  aU 
the  usual  and  necessary  conditions  to  become  a  pas- 
senger, presented  himself  to  defendant  for  carriage  on 
its  line,  but  was  absolutely  refused ;  that  in  his  work  he 
is  compelled  to  go  into  Nashville  every  day,  and  that 
his  only  means  of  transportation  is  defendant's  line; 
that  defendant  is  a  common  carrier. 

That  the  refusal  to  receive  him  as  a  passenger  is  a 
persecution  of  complainant  for  not  dropping  the  above- 
mentioned  suit  and  an  attempted  intimidation,  with  a 
view  to  forcing  him  to  abandon  his  legal  rights,  and 
arbitrary  and  in  violation  of  defendant's  charter. 

The  demurrer  interposed  set  out  the  following 
grounds : 

( 1 )  That  the  bill  discloses  such  physical  infirmity  on 
the  part  of  complainant  as  that  it  was  not  a  part  of 
defendant's  duty  at  common  law  to  receive  him  for 
passage. 

(2)  That  by  force  of  a  valid  statute  defendant  had 
a  right  to  decline  to  carry  complainant  for  any  reason 
whatever  deemed  suflScient  by  it. 
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(3)  That  there  is  no  case  made  for  resort  to 
injnnctiye  process;  complainant  having  an  ample 
remedy  at  law. 

The  chancellor  sustained  the  several  grounds  of  the 
demurrer. 

The  rule,  broadly  stated,  is  that  any  person  desiring 
transportation  shall  be  entitled  to  be  received  as  a  pas- 
senger on  payment  of  the  fare,  notwithstanding  a  seem- 
ing incapacity  on  his  part  to  take  care  of  himself,  if, 
in  point  of  fact,  he  *  *  is  competent  to  travel  alone  with- 
out requiring  other  care  than  that  which  the  law  re- 
quires the  carrier  to  bestow  on  all  persons  alike.*' 
Hutchinson  on  Carriers  (3  Ed.),  section  966. 

In  the  application  of  the  rule  to  concrete  instances 
the  authorities  are  not  in  exact  agreement,  but  the 
points  of  difference  are  narrow  ones. 

The  disability  claimed  to  disqualify  may  be  mental 
or  physical.  Thus,  while  a  common  carrier  may  not 
lawfully  refuse  absolutely  to  carry  persons  who  are 
insane,  it  may  do  so  where  the  proposing  passenger  is 
not  properly  attended  or  guarded.  Owens  v.  Macon, 
etc.,  R.  Co.,  119  Ga.,  230,  46  S.  E.,  87,  63  L.  R.  A.,  946; 
Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54  Fed.,  116,  4  C.  C.  A., 
221. 

In  respect  to  physical  disability,  the  carrier  is  not 
under  obligation  to  receive  as  a  passenger  a  person  who 
without  an  attendant  is  unable,  because  of  extreme  age 
or  tender  years,  to  care  for  himself;  and  the  same  test 
applies  to  other  physical  limitations.    The  carrier  may 
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refuse  to  carry  unless  the  applicant  be  in  charge  of  one 
fit  to  serve  as  attendant. 

The  clearest  and  most  comprehensive  statement  of 
the  rules  governing  is  that  of  the  supreme  court  of  Mis- 
sissippi in  a  series  of  cases  dealing  with  blind  persons 
who  ojffered  themselves  for  passage.  Blindness  is  by 
that  court  held  to  be  prima  facie  a  disqualification ;  that 
presumedly  the  affliction  of  blindness  unfits  a  person 
for  safe  travel  by  railway,  if  unaccompanied;  that  a 
showing  of  experience  or  ability  to  travel  alone  on  the 
part  of  the  offerer  brought  to  the  knowledge  of  the 
railroad  company's  agent  may  serve  as  a  basis  of  lia- 
bility on  the  part  of  the  carrier  for  a  refusal  to  accept 
him. 

That  court,  on  a  point  pertinent  to  the  case  in  hand, 
said: 

^*We  are  asked  to  hold  that  a  regulation  that  no 
blind  person  whatever  shall  travel  unaccompanied  by 
an  assistant,  no  matter  how  skillful  or  expert  a  traveler 
he  may  have  been,  or  may  be,  and  no  matter  how  per- 
fectly qualified  in  every  other  respect  to  travel  on  cars 
unaccompanied,  is  a  reasonable  rule.  This  cannot  be 
sound.  Each  case  must  depend  on  its  own  facts,  and 
the  reasonableness  of  the  refusal  to  sell  the  blind  per- 
son a  ticket  must,  on  principle,  depend,  not  on  a  uni- 
versal, arbitrary,  and  undiscriminating  rule  like  this 
one,  but  on  the  capacity  to  travel  unaccompanied  of 
the  particular  blind  person. ' ' 

It  was  therefore  held,  where  a  blind  person  sued,  and 
in  his  declaration  averred  that  for  several  years  he  had 
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traveled  on  defendant  company's  ears  in  the  transac- 
tion of  current  business,  and  had  never  given  cause  of 
complaint  to  any  of  its  servants,  and  that  no  objection 
had  been  offered  to  his  riding  on  the  company's  train 
before  the  date  of  the  exclusion  complained  of,  that 
this  statement  of  his  cause  of  action  was  not  demur- 
rable, the  court  holding  that  it  was  suflSciently  shown 
that  plaintiff  was  able  to  take  care  of  himself  as  a  pas- 
senger. Zachery  v.  Mobile  <&  Ohio  R.  Co.,  74  Miss.,  520, 
21  South.,  246,  36  L.  R.  A.,  546,  60  Am.  St.  Rep.,  529; 
Id.,  75  Miss.,  746, 23  South.,  434, 41 L.  R.  A.,  385, 65  Am. 
St.  Rep.,  617;  Illinois  Cent.  R.  Co.  v.  Smith,  85  Miss., 
349,  37  South.,  643,  70  L.  R.  A.,  642,  107  Am.  St.  Rep., 
293.  And  see,  also,  Illinois  Cent.  R.  Co.  v.  Allen,  121 
Ky.,  138, 89  S.  W.,  150, 11  Ann.  Cas.,  970. 

We  have  not  been  cited  any  case  that  deals  with  a 
disability  claimed  to  exist  because  of  lameness  or  in- 
firmity of  the  two  lower  limbs,  making  the  use  of 
crutches  necessary.  But  we  think  it  clear  that  the  rea- 
soning in  behalf  of  disqualifixjation  of  such  a  person  for 
acceptance  must  be  less  obvious  than  in  the  case  of  a 
blind  person.  It  is  a  matter  of  common  knowledge  that, 
where  a  man  is  deprived  of  the  use  of  his  lower  limbs, 
the  enforced  constant  use  of  his  arms  increases  their 
strength,  enabling  him,  especially  in  the  case  of  a 
youth,  to  handle  himself  with  considerable  facility  and 
safety  on  crutches.  Such  persons  are  seldom  attended, 
and  seldom  need  to  be.  To  deny  the  right  to  be  so  car- 
ried to  such  as  complainant  is  shown  to  be  by  the  bill  of 
complaint  would  be  to  put  an  unwarranted  handicap  on 
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a  class  of  men  capable  of  being  serviceable  to  society, 
and  therefore  on  society  itself,  which  the  defendant 
company,  if  a  common  carrier,  is  under  obligation  to 
serve. 

We  readily  decline  to  give  assent  to  the  contention 
of  the  railway  company  that,  as  a  proposition  of  law, 
a  man  may  be  denied  passage  merely  because  fate  has 
placed  on  him  the  necessity  of  using  two  crutches  in 
locomotion;  and  we  hold  that  the  bill  of  complaint 
makes  a  case  of  improper  exclusion  of  Hogan. 

But  it  is  insisted  by  the  defendant  company  that  it  is 
not  under  the  common-law  duty  of  a  common  carrier  in 
respect  of  the  matter  of  accepting  complainant  as  a 
passenger.  This  contention  is  based  on  a  statute  passed 
by  the  legislature  of  this  State  in  1875,  doubtless  to 
operate  by  way  of  a  hedge  against  the  enforcement  of 
the  **  Civil  Bights  BilP*  passed  by  the  congress  of  the 
United  States,  which  bill  at  that  date  had  not  been 
declared  unconstitutional  by  the  supreme  court  of  the 
United  States. 

Acts  1875,  ch.  130  (Shannon's  Code,  section  3046),  is 
as  follows : 

* '  The  rule  of  the  common  law  giving  a  right  of  action 
to  any  person  excluded  from  any  hotel,  or  public  means 
of  transportation,  or  place  of  amusement,  is  hereby 
abrogated;  and  hereafter  no  keeper  of  any  hotel,  or 
public  house,  or  carrier  of  passengers  for  hire,  or  con- 
ductors, drivers,  or  employees  of  such  carrier  or  keeper, 
shall  be  bound,  or  under  any  obligation  to  entertain, 
carry,  or  admit  any  person  whom  he  shall,  for  any  rea- 
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son  whatever,  choose  not  to  entertain,  carry,  or  admit 
to  his  house,  hotel,  carriage,  or  means  of  transportation^ 
or  place  of  amusement;  nor  shall  any  right  exist  in 
favor  of  any  such  person  so  refused  admission,  but 
the  right  of  such  keepers  of  hotels  and  public  houses, 
carriers  of  passengers,  and  keepers  of  places  of  amuse- 
m:ent  and  their  employees  to  control  the  access  and  ad- 
mission or  exclusion  of  persons  to  or  from  their  public 
houses,  means  of  transportation,  and  places  of  amuse- 
ment, shall  be  as  perfect  and  complete  as  that  of  any 
private  person  over  his  private  house,  carriage,  or 
private  theater,  or  places  of  amusement  for  his  family. '  * 

On  the  other  hand,  it  is  urged  by  complainant  that,, 
if  this  act  be  constitutional,  it  was  impUedly  repealed 
by  a  later  statute  (Acts  1897,  ch.  10),  which  undertakes 
to  regulate  railroads  as  carriers  of  passengers  and 
freight.  In  section  14  of  this  last-named  act  it  is  pro- 
vided that  all  corporations,  trustees,  receivers,  and 
lessees  operating  railroads  in  this  State  are  declared  to 
be  common  carriers.  A  later  section  makes  it  unlaw- 
ful for  any  corporation  to  subject  any  person  to  any 
undue  or  unreasonable  prejudice  or  disadvantage. 

We  are  of  opinion  that,  if  the  defendant  company  be 
a  railroad  within  the  meaning  of  this  statute,  it,  along 
with  commercial  railroads,  was  classed  as,  and  onerated 
by  the  last-quoted  statute  with  the  duties  of,  a  common 
carrier. 

What,  then,  is  the  necessary  import  of  the  statutory 
phrase  declaring  railroad  companies  to  be  ^'common 
carriers  f 
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*  ^  ^  Common, '  in  its  legal  sense,  used  as  a  description 
of  the  carrier  and  his  duty  and  the  correlative  right  of 
the  public,  contains  the  whole  doctrine  of  the  common 
law  on  the  subject.  The  defendants  are  common  car- 
riers. That  is  all  that  need  be  said.  All  beyond  that 
can  be  no  more  than  an  explanation  or  application  of 
the  legal  meaning  of  ^common'  in  that  connection." 
McDuffee  v.  Portland,  etc.,  R.  Co.,  52  N.  H.,  430,  457, 
13  Am.  Rep.,  72;  Indianapolis  Traction,  etc.,  Co.  v. 
Lawson,  143  Fed.,  834,  74  C.  C.  A.,  630,  5  L.  R.  A.  (N. 
S.),721,6Ann.  Cas.,666. 

The  true  test  of  the  character  of  a  party,  as  to 
whether  he  is  a  common  carrier  or  not,  is  his  legal  duty 
and  obligation  with  reference  to  transportation.  Is 
it  optional  with  hiTn  whether  he  will  or  will  not  carry ; 
or  must  he  carry  for  all !  If  it  be  his  legal  duty  to  carry 
for  all  alike,  then  he  is  subject  to  all  those  stringent 
rules  which,  for  wise  ends,  have  long  since  been  adopted 
and  uniformly  enforced,  both  in  England  and  all  the 
States,  upon  common  carriers.  Piedmont  Mfg.  Co.  v. 
Columbia,  etc.,  R.  Co.,  19  S.  C,  353,  364. 

This  court,  in  McGregor  v.  GUI,  114  Tenn.,  521,  86 
S.  W.,  318,  108  Am.  St.  Rep.,  919,  in  drawing  the  dis- 
tinction between  public  or  common  carriers  and  private 
carriers,  said  that  a  common  carrier  of  passengers  is 
one  who  undertakes  for  hire  to  carry  all  passengers 
indifferently  who  may  apply  for  passage. 

The  result  of  the  declaration  in  the  act  of  1897  was  to 
place  on  railroad  companies  at  least  the  burdens  of 
common  carriers  as  those  burdens  are  defined  and  pre- 
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scribed  by  the  common  law.  No  longer  may  that  par- 
ticular class  of  carriers  claim  the  benefit  of  the  act 
of  1875  abrogating  the  rule  of  the  common  law  touch- 
ing the  acceptance  of  those  offering  to  become  passen- 
gers. 

But  is  the  defendant,  an  interurban  railway  com- 
pany, to  be  treated  as  being  in  the  class  with  ordinary 
trunk  or  commercial  railroad  companies  thus  regulated  I 
Here,  again,  the  legislature  has  given  the  answer. 

By  Acts  1907,  ch.  433,  it  is  provided  that  any  inter- 
urban railroad  company  incorporated  under  the  laws 
of  this  State  shall  have  and  possess  the  same  powers 
and  privileges  as  are  conferred  by  the  general  incor- 

« 

poration  act  upon  railroad  companies,  and  subject  to 
the  same  general  duties  and  obligations.  The  classifica- 
tion thus  made  by  our  legislature  is  in  line  with  a  strong 
tendency  manifested  by  the  courts  of  several  States  to 
judicially  declare  interurban  railroads  to  belong  to  this 
class.  Chicago,  etc.,  R.  Co.  v.  Milwaukee,  etc,  R.  Co., 
95  Wis.,  561,  70  N.  W.,  678,  37  L,  R.  A.,  856,  60  Am.  St. 
Rep.,  136 ;  Diehold  v.  Kentucky  Traction  Co.,  117  Ky., 
146,  77  S.  W.,  674,  63  L.  R.  A.,  637,  111  Am.  St.  Rep., 
230 ;  Birmingham  Mineral  R.Co.  v.  Jacobs,  92  Ala.,  187, 
9  South.,  320,  12  L.  R.  A.,  830;  Katzenherger  v.  Lawo, 
90  Tenn.,  238,  16  S.  W.,  611,  13  L.  R.  A.,  185,  25  Am. 
St.  Rep.,  681. 

We  come  now  to  the  consideration  of  complainant's 
right  to  the  remedy  of  injunction  by  which  to  restrain 
defendant  company  from  excluding  him  from  its  pas- 
senger cars. 
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It  is  said  in  6  Pom.  Eq.  Juris.,  section  633,  that  a 
writ  of  injunction,  sometimes  even  mandatory  in  form, 
is  granted  to  compel  a  carrier  to  transport  freight  or 
to  furnish  proper  transportation  facilities,  and  that 
nnjust  and  illegal  discrimination  on  the  part  of  public 
service  corporations  may  be  so  relieved  against,  and 
our  case  of  Memphis  News  Pub.  Co.  v.  Southern  R.  Co., 
110  Tenn.,  684,  75  S.  W.,  941,  63  L.  E.  A.,  150,  is  cited. 

In  that  case  the  bill  of  complaint  was  one  for  injunc- 
tive process  to  compel  a  common  carrier  to  desist  from 
discrimination,  but  the  form  of  the  injunction  sought  is 
not  disclosed  in  the  opinion,  and  it  does  not  discuss  that 
phase  of  the  litigation;  any  disposition  of  the  point 
being  sub  silentio. 

However,  in  Goe  v.  L.  S  N.  Railroad  (C.  C),  3  Fed., 
775,  Baxter,  circuit  judge,  held  that  even  a  mandatory 
injimction  was  grantable  to  require  a  railroad  company 
defendant  to  extend  transportation  facilities  to  com- 
plainant; and  see  Chicago,  etc.,  R.  Co.  v.  N.  Y.,  etc., 
Railroad  Co.  (C.  C),  24  Fed.  516;  Chicago,  etc,  R.  Co. 
V.  Burlington,  etc.,  R.  Co.  (C.  C),  34  Fed.,  481. 

In  several  cases  injunctions  were  granted  to  compel 
a  public  service  corporation  defendant  to  furnish  a 
supply  of  gas,  water,  etc.,  to  the  complainant,  which  sup- 
ply had  been  wrongfully  cut  off.  Whiteman  v.  Fay- 
ette Fuel-Gas  Co.,  139  Pa.,  492,  20  Atl,  1062 ;  Louisville, 
etc.,  R.  Co.  V.  Pittsburg,  etc..  Coal  Co.,  Ill  Ky.,  960,  64 
S.  W.,  969, 55  L.  R.  A.,  601, 96  Am.  St.  Eep.,  447 ;  Bourke 
V.  Olcott  Water  Co.,  84  Vt.,  125,  78  Atl.,  715,  33  L.  B. 
A.  (N.  S.),  1017,  Ann.  Cas.,  1912D,  108. 
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These  cases  relate  to  the  protection  of  a  complainaiit 
in  his  property  rights.  We  are  cited  no  case  which  ap- 
proves of  the  issuance  of  injunctive  process  to  protect 
one  in  his  right  to  be  accepted  and  carried  as  a  pas- 
senger by  a  public  carrier ;  but  we  have  not  that  bald 
question  to  decide. 

The  bill  of  complaint  presents  two  phases  in  its  alle- 
gations which,  if  sustained  by  proof  to  the  satisfaction 
of  a  chancellor,  might  warrant  the  award  of  an  inter- 
locutory injunction : 

First,  it  is  alleged  that  the  carrier 's  refusal  to  accept 
complainant  for  carriage  is  a  persecution  of  complain- 
ant for  having  brought  a  suit  for  damages  against  the 
company  and  in  attempted  intimidation.  This  would, 
if  established,  evidence  a  palpable  abuse  of  a  public 
franchise  that  a  court  of  equity  should  not  hestitate  to 
restrain  by  the  exercise  of  its  highest  prerogative  with 
promptitude. 

Again,  it  is  shown  by  the  bill  of  complaint  that  the 
carrier  threatens  to  continue  the  wrongful  acts  de- 
scribed therein.  The  modem  authorities  make  it  mani- 
fest that  the  rules  of  equity  have  grown  less  strict  in 
respect  to  interference  by  a  court  of  equity  by  way  of 
injunction  to  restrain  repeated  wrongful  acts,  and  even 
purely  mandatory  injunctions  are  now  granted  on  clear 
showing  made,  where  a  defendant  is  guilty  of  a  con- 
tinuing wrong  or  threatens  repeated  perpetration  of 
wrongs  which  would  for  remedy  at  law  give  rise  to  a 
multiplicity  of  suits,  pending  the  determination  of 
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which  the  wrongs  would  continue.  If  a  threatened 
wrong  consists  of  a  single  act,  which  will  be  temporary 
in  effect,  the  complainant  may  well  be  left  to  his  rem- 
edy at  law  for  damages.  But  if  persistent  repetition 
of  a  wrong  is  threatened,  especially  by  a  quasi  public 
corporation  involving  discrimination  as  between  citi- 
zens, equity  will  move  to  afford  in  a  single  action  its 
more  adequate  remedy  of  injunction.  Ainsworth  v. 
Munoskong,  etc.,  (Mb,  153  Mich.,  185,  116  N.  W.,  992, 
17  L.  R.  A.  (N.  S.),  1236,  126  Am.  St.  Rep.,  474,  15 
Ann.  Cas.,  706;  Colliton  v.  Oxborough,  86  Minn.,  361, 
90  N.  W.,  793;  Ladd  v.  Oshome,  79  Iowa,  93, 44  N.  W., 
235 ;  1  High  on  Injunctions,  5. 

Here  the  remedy  sought  may  be  by  an  injunction  pro- 
hibitory  in  form  operating  on  future  conduct,  and  not, 
strictly  speaking,  to  restore  a  statiis  by  undoing  a  past 
act,  aQd  when  this  may  be  done  a  court  of  equity  is 
less  chary  in  exercising  the  power.  It  should,  of  course^ 
in  granting  interlocutory  injunctions  of  this  character, 
act  only  after  each  party,  complainant  and  defendant, 
has  had  an  opportunity  to  present  his  case  by  aflSda- 
vits,  in  au  effort  by  the  court  to  prevent  an  abuse  of 
its  process. 

Deeming  the  bill  of  complaint  to  be  framed  in  a  man- 
ner  that  will  admit  of  such  procedure  and  relief,  we 
are  of  opinion  that  the  court  below  erred  in  sustain- 
ing this  and  the  several  grounds  of  demurrer  inter- 
posed by  the  defendant  company,  and  discussed  in  this 
opinion. 
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Beversed,  with  remand  to  the  court  below  for  fur- 
ther proceedings  not  inconsistent  with  the  rulings  here- 
in embodied. 
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CbOUOH  V.  SOUTHEEIN  SuBETT  CoMPANT. 

{Nashville.    December  Term,  1914.) 

1.  INSURANCE.     Guaranty  and  Indemnity  insurance.     Recovery 
of  premium.     Apportionment. 

Where  a  county  trustee  gave  bond  with  a  surety  company  as 
surety  for  the  faithful  performance  of  his  duties,  and  paid  a 
premium  of  $4,000  in  advance,  and  died  after  six  months,  during 
which  time  the  bulk  of  the  funds  passing  through  his  hands 
were  collected  and  disposed  of,  his  administratrix  could  not 
recover  back  one-half  of  the  premium,  since  the  risk  had 
attached,  and  neither  it  nor  the  premium  could  be  apportioned. 
{Post,  pp.  262-265.) 

Cases  cited  and  approved:  Mut.  L.  Ins.  Co.  v.  Kelly,  114  Fed., 
268;  Dickerson  v.  Ins.  Co.,  200  111.,  270;  Ins.  Co.  v.  Roberts, 
4  Duer.  (N.  Y.),  141;  Waters  v.  Allen,  5  Hill  (N.  Y.),  421; 
Ins.  Co.  V.  Pyle,  44  Ohio  St.,  19;  Hoyt  v.  Oilman,  8  Mass.,  336; 
Hendy  Works  v.  Ins.  Co.,  86  Cal.,  248;  Blaeser  v.  Ins.  Co.,  37 
Wis.,  31. 

2.  PLEADING.     Answer.      When   necessary. 

Where  the  bill  seeking  a  recovery  of  part  of  advance  premium 
paid  for  surety  bond  on  ground  of  insured's  death  at  expiration 
of  half  of  period  raised  questions  of  estoppel  and  waiver  which 
the  demurrer  did  not  reach,  such  questions  required  an  answer. 
(Post,  pp,  265,  266.) 


FROM  DAVIDSON. 


Appeal   from    the    Chancery    Court   of    Davidson 
Connty.— John  Allison,  Chancellor. 

AusT  &  McGuGiN  and  A.  G.  Moseley,  for  appellant. 
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Thos.  H.  Malone  and  Larkin  E.  Cbouoh^  for  appel- 
lee. 

Mb.  Justice  Gbeen  delivered  the  opinion  of  the 
Conrt. 

Peter  W.  Crouch  was  elected  trustee  of  Davidson 
county  at  the  August  election  in  1912.  He  was  inducted 
into  office  in  September,  1912,  and  gave  bond  in  the 
sum  of  $1,000,000  to  the  State  and  county,  to  secure  the 
faithful  performance  of  his  duties  during  his  term^ 
with  the  defendant  company  as  surety  on  his  bond. 
At  the  same  time  a  contract  was  entered  into  between 
Mr.  Crouch  and  the  defendant  company,  whereby  the 
latter  agreed  to  become  his  surety  for  a  premium  of 
$4,000  per  annum.  The  first  year's  premium  was  paid 
in  advance. 

Mr.  Crouch  died  in  February,  1913,  about  six  months 
after  he  qualified  as  trustee.  This  suit  was  brought 
by  his  widow,  as  administratrix,  to  recover  $2,000,  or 
one-half  of  the  first  annual  premium  paid  to  defend- 
ant company  as  aforesaid. 

A  demurrer  was  interposed  by  the  defendant,  which 
was  overruled  by  the  chancellor,  and  defendant  per- 
mitted  to  appeal. 

The  first  ground  of  demurrer  makes  the  point  that,, 
when  Mr.  Crouch  took  charge  of  the  office,  the  entire 
risk  was  assumed  by  the  defendant  and  the  entire 
premium  earned  under  the  contract ;  that  the  premium 
was  not  apportionable,  and  complainant  was  not  en- 
titled to  a  return  of  any  part  thereof,  even  though  Mr. 
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Crouch  died  when  about  one-half  of  the  year  for  which 
he  was  bonded  remained. 

The  defendant  invokes  the  rule  applicable  to  marine 
insurance,  life  insurance,  and  fire  insurance  that,  where 
a  risk  has  once  attached,  even  for  a  moment,  the  in- 
sured is  not  entitled  to  a  return  of  any  part  of  the 
premium  paid. 

This  rule  seems  to  have  been  first  announced  by 
Lord  Mansfield,  in  the  case  of  Tyree  v.  Fletcher,  2 
Cowp.,  666.  In  that  case  a  ship  was  insured  for  twelve 
months  at  a  stipulated  premium,  but  was  captured  by 
an  enemy  in  about  two  months  after  sailing,  and  suit 
was  brought  against  the  insurer  for  a  return  of  a 
proportionate  part  of  the  premium. 

Lord  Mansfield  said : 

'^If  the  risk  of  the  contract  of  indemnity  has  once 
commenced,  there  shall  be  no  apportionment  or  re- 
turn of  premium  afterwards.  For,  though  the  pre- 
mium is  estimated,  and  the  risk  depends  upon  the 
length  and  nature  of  the  voyage,  yet,  if  it  has  com- 
menced, though  it  only  be  for  twenty-four  hours  or 
less,  the  risk  is  run;  the  contract  is  for  the  whole  en- 
tire risk,  and  no  part  of  the  consideration  shall  be  re- 
turnable. They  might  have  insured  from  two  months 
to  twelve  months,  or  in  any  less  or  greater  propor- 
tion, if  they  had  thought  proper  so  to  do ;  but  the  fact 
is  they  have  made  no  division  of  time  at  all,  but  the 
contract  entered  into  is  one  entire  contract  from  Au- 
gust 19,  1776,  to  August  19,  1777,  which  is  the  same 
as  if  it  had  expressly  said :    * ...    If  you,  the  tm- 
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derwriter,  will  insure  me  for  twelve  monthfi,  I  will  give 
yon  the  entire  snm ;  but  I  will  not  have  any  apportion- 
ment.' The  ahip  sails,  and  the  underwriter  runs  the 
risk  for  two  months.  No  part  of  the  premium  shall  be 
returned. ' ' 

This  case  has  been  universally  followed,  and  the  rule 
therein  stated  has  been  applied  to  life  insurance,  fire 
insurance,  and  casualty  insurance  contracts.  May  on 
Insurance,  section  567;  Joyce  on  Insurance,  section 
1420;  Mut.  L.  Ins.  Co.  v.  Kelly,  114  Fed.,  268,  52  C. 
C.  A.,  154;  Dickerson  v.  N.  W.  Mut.  L.  Ins.  Co.,  200  HI., 
270,  65  N.  E.,  694;  N.  Y.  F.  M.  Ins.  Co.  v.  Roberts,  4 
Duer.  (N.  Y.),  141 ;  Waters  v.  Allen,  5  HiU  (N.  Y.),  421 ; 
Insurance  Co.  v.  Pi/le,  44  Ohio  St.,  19,  4  N.  E.,  465,  58 
Am.  Bep.,  781;  Hoyt  v.  GUman,  8  Mass.,  336;  Joshua 
Hendy  Works  v.  Insurance  Co.,  86  Cal.,  248,  24  Pac, 
1018, 21  Am.  St.  Bep.,  33 ;  Blaeser  v.  Milwaukee  Mutual 
Ins.  Co.,  37  Wis.,  31, 19  Am.  Bep.,  747. 

This  rule,  in  fact,  seems  not  to  have  been  questioned 
in  any  American  case,  but  has  been  accepted  and  ap- 
plied by  the  courts  as  settled  law. 

This  rule  is  said  to  be  based  on  just  and  equitable 
principles,  for  the  insurer  has,  by  taking  upon  himself 
the  whole  peril,  become  entitled  to  the  whole  premium, 
and,  although  the  application  of  the  rule  may  result  in 
profit  to  the  insurer,  it  is  but  a  just  compensation 
for  the  dangers  or  perils  assumed.  It  has  also  been 
pointed  out  that  the  dauger  incurred  may  be  greater  ia 
one  moment  than  during  the  entire  voyage,  and  it  would 
be  extremely  difficult  to  fairly  apportion  the  premium, 
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if  a  recovery  of  any  part  thereof  were  permissible- 
Joyce  on  Insurance,  section  97. 

It  is  difficult  to  see  why  this  rale  should  not  apply 
with  equal  vigor  to  fidelity  insurance.  Upon  what 
fair  basis  can  the  premium,  the  consideration  paid  for 
undertaking  the  risk  of  fidelity,  be  apportioned? 

This  hazard  is  proportioned  to  the  fallibility  of  the 
subject  of  insurance,  and  its  extent  is  measured  by  the 
amount  of  funds  in  his  custody.  Moral  stamina  is  a 
varying  quantity,  even  in  the  same  person.  It  is  in- 
fluenced by  many  things.  It  is  impossible  to  say  at 
what  time  the  temptation  of  an  individual  bonded  is 
greatest  and  the  greatest  risk  is  being  run  by  the 
surety.  Likewise  the  amount  of  money  in  the  hands 
of  the  official,  or  the  employee,  fluctuates  from  day  to 
day,  and  it  is  difficult  and  often  impossible  to  deter- 
mine on  what  day  the  liability  of  the  surety  is  greatest 
in  extent. 

Who  can  say  how  much  of  the  surety 's  risk  was  run 
during  any  given  period!  How  then  can  it  be  deter- 
mined what  part  of  the  premium  has  been  earned 
during  any  given  period!  A  premium  cannot  be  ap- 
portioned where  a  risk  is  unapportionable.  Premium 
and  risk  are  interdependent  and  inseparable.  It  be- 
ing impossible  to  say  what  part  of  a  risk  has  been  run, 
it  is  likewise  impossible  to  say  what  part  of  a  premium 
is  unearned — ^what  part  should  be  returned. 

The  case  before  us  illustrates  the  difficulty  of  at- 
tempting an  apportionment  of  premiums  in  fidelity 
insurance,  for  it  here  appears  that  the  great  bulk  of 
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the  funds  passing  through  this  official's  hands  were 
oolleeted  and  disbursed  by  him  on  one  month  of  the 
twelve  for  which  he  was  bonded.  That  is  to  say,  this 
surety's  risk  was  greater  in  extent  for  this  one  month 
than  during  the  remaining  eleven  months  combined. 

An  argument  is  made  on  behalf  of  Mrs.  Crouch  in 
which  it  is  urged  that  this  contract  of  suretyship 
should  be  treated  as  a  contract  for  personal  services, 
which  it  became  impossible  to  execute  by  reason  of  the 
death  of  one  of  the  parties,  and  it  is  insisted  that  only 
so  much  of  the  consideration  should  be  retained  as 
might  be  recovered  on  a  qtumtum  meruit. 

All  insurance,  fire  and  life,  as  well  as  guaranty,  is 
somewhat  personal  in  its  nature,  resting  to  a  great 
extent  on  the  reputation  and  character  of  the  insured, 
but  all  such  contracts  are  essentially  entire.  It  is  im- 
possible to  say  what  part  of  the  risk  has  been  run,  or 
how  much  of  the  consideration  has  been  earned  at  any 
particular  time  during  the  period  of  insurance.  Even 
though,  therefore,  the  completion  of  such  a  contract  be- 
comes impossible,  there  is  no  way  to  fix  the  value  of 
the  services  rendered. 

We  think,  therefore,  the  chancellor  was  in  error  in 
overruling  the  first  ground  of  demurrer.  It  is  impos- 
sible to  apportion  such  a  hazard,  and  the  whole  risk 
having  attached,  there  can  be  no  return  of  any  part 
of  the  premium,  upon  the  facts  so  far  stated. 

The  bill  contains  other  features,  which  we  have  not 
commented  upon,  with  reference  to  certain  dealings 
between  the  complainant  and  the  surety  company  after 
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the  death  of  Mr.  Crouch.  In  these  negotiations  it  is 
averred  that  Mrs.  Crouch  permitted  the  defendant  to 
take  charge  of  the  trustee's  office  and  obtain  certain 
fees  therefrom,  after  her  husband's  death,  with  the 
understanding  that  a  portion  of  this  premium  was  to  be 
returned  to  her.  Some  questions  of  estoppel  and 
waiver  are  made  by  the  bill  which  the  demurrer  does 
not  reach.  At  any  rate,  the  matters  so  alleged  require 
an  answer.  The  chancellor  correctly  so  held,  overrul- 
ing other  grounds  of  demurrer. 

The  case  will  therefore  be  remanded  for  answer  and 
further  proceedings,  and  the  surety  company  will  pay 
the  costs  of  this  appeal. 
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CoiitJMBiA  &  Pulaski  Tubnpikb  Company  v.  Hughes 

et  ah 

{Nashville.    December  Term,  1914.) 

STATUTES.     Validity.     Enactment  of  "road   law."      Extra  ses- 
sion. 

The  goyemor's  call  for  the  first  extra  session  of  1913,  directed 
the  attention  of  the  legislature  to  the  questions  of  the  road 
law  from  Maury  county,  the  amendment  of  the  act  creating  a 
turnpike  commission  for  that  county,  and  to  the  enactment 
of  measures  to  enforce  the  criminal  law  relating  to  public 
nuisances.  Acts  1913  (1st  Bz.  Sess.),  ch.  98,  regulates  the 
operation  and  condition  of  turnpike  roads  in  counties  having  a 
population  of  not  less  than  40,450  Inhabitants  nor  more  than 
40,475  inhabitants.  Held,  that  the  act  was  void,  as  it  did  not  fall 
within  the  governor's  call,  notwithstanding  the  description  by 
population  fitted  Maury  county,  for  the  expression  "road  law" 
has  no  relation  to  an  act  regulating  turnpikes,  and  it  could  not 
be  sustained  as  an  act  amending  the  act  creating  a  turnpike 
commission;  there  never  having  been  any  such  act. 

Acts  cited  and  construed:     Acts  1913,  ch.  98. 
Case  cited  and  approved:     State  ex  rel.  v.  Woollen,  128  Tenn., 
456. 


FROM  MAURY. 


Appeal  from  the  Chancery  Court  of  Maury  County. 
— ^W.  S.  Beabden,  Judge. 

H.  P.  FiGUERs,  W.  S.  Fi>EMiNG,  V.  H.  &  C.  P.  Hatcheb, 
for  appellant. 
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Hughes  &  Hughes,  for  appellees. 

Me.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  bill  was  filed  for  the  purpose  of  having  declared 
unconstitutional  chapter  98,  Acts  of  1913,  First  EiKtra 
Session.  Several  grounds  are  alleged,  but  we  shall  con- 
sider only  one  of  them.  This  ground  is  that  the  act 
was  not  within  the  governor 's  call. 

The  act  is  entitled: 

^*An  act  to  regulate  the  operation  and  condition  of 
turnpike  roads  in  counties  having  a  population  of  not 
less  than  40,450  inhabitants  nor  more  than  40,475  in- 
habitants according  to  the  federal  census  of  1910  or 
any  subsequent  federal  census." 

The  act  falls  fairly  within  the  title. 

The  governor 's  call  was  very  long,  embracing  a  large 
number  of  subjects.  Of  these  our  attention  has  been 
drawn  by  counsel  to  the  following,  only,  as  having  any 
bearing  on  the  question,  viz. : 

**74.    Boad  law  for  Maury  county." 

**76.  To  amend  the  act  creating  a  turnpike  commis- 
sion for  Maury  county. ' ' 

*  *  3.  The  following  measures  designed  to  strengthen 
the  hands  of  the  people,  and  the  courts  in  the  enforce- 
ment of  the  criminal  laws.  First,  An  act  to  define  and 
more  effectively  provide  for  the  abatement  of  public 
nuisances,  particularly  any  business  occupation,  prac- 
tice, or  device,  forbidden  by  the  laws  of  the  State." 
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It  is  manifest  the  act  does  not  fall  within  any  of  the 
foregoing.  It  is  true  that  the  description  by  popula- 
tion fits  Maury  county,  but  the  expression  **Road  law 
for  Maury  county ' '  has  no  relation  to  an  act  for  regu- 
lating turnpikes.  The  term  **road  law''  has,  by  our 
statutes,  acquired  a  well-known  meaning  applicable 
only  to  the  general  road  system  of  a  county.  As  to  No. 
76,  it  was  not  possible  to  **  amend  the  act  creating  a 
turnpike  commission  for  Maury  county,"  for  the  rea- 
son  that  there  was  never  any  such  act  in  existence. 
As  to  No.  3,  and  the  subhead  first  thereunder,  in  the 
light  of  the  current  history  of  the  State,  as  well  as  the 
specific  language  used,  there  can  be  no  doubt  that  this 
referred  to  certain  well-known  public  nuisances  having 
no  relation  to  turnpikes,  and  we  are  unable  to  perceive 
how  the  language  quoted  could  have  any  bearing  on 
the  regulation  of  turnpikes.  It  is  suggested  that  turn- 
pikes badly  out  of  repair  are  nuisances,  and  that  from 
this  standpoint  the  language  may  be  held  applicable. 
We  think  this  is  too  remote.  State,  ex  rel.,  v.  Woollen, 
128  Tenn.,  456, 161  S.  W.,  1006. 

It  results  that  the  demurrer  must  be  overruled,  the 
decree  of  the  chancellor  dismissed,  and  the  cause  re- 
manded to  the  chancery  court  of  Maury  county  for 
further  proceedings.  The  defendants  will  pay  the  costs 
of  this  court  and  of  the  chancery  court  accrued  up  to 
this  time. 
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Columbia  Grocery  Company  v.  Mabshalij.* 
(Nashville.    December  Term,  1914.) 

1.  PAYMENT.     Payment  by  note.  '  Intent. 

The  taking  of  the  note  of  a  debtor  does  not  extinguish  the  original 
debt,  nor  operate  as  a  payment,  unless  so  intended  or  agreed 
between  the  parties,  though  it  may  extend  the  time  of  payment; 
and  if  for  any  reason,  without  fraud,  the  creditor  loses  his 
right  to  sue  on  the  note,  he  may  sue  on  the  original  indebted- 
ness.    (Post,  p.  275). 

Cases  cited  and  approved:  Pollak  Bros.  v.  Niall-Herin  Co.*,  137 
Ga.,  23;  Otto  v.  Halff,  89  Tex.,  384;  Pigot's  Case,  11  Coke,  27a. 

2.  ALTERATION  OF  INSTRUMENTS.     Materiality. 

An  immaterial  change  by  whomsiseyer  made,  at  least  when  un- 
accompanied by  fraudulent  design,  will  not  invalidate  an  in- 
strument, nor  will  a  material  change  by  a  stranger  avoid  it 
{Post,  pp.  275-277.) 

Cases  cited  and  approved:  Kennel  v.  Muncey,  Peck,  273;  Nichol 
V.  Thompson,  9  Tenn.,  155. 

3.  ALTERATION  OF  INSTRUMENTS.     Effect.     Intent. 

The  intent  with  which  an  Instrument  is  altered  is  immaterial 
in  determining  the  effect  upon  the  immediate  instrument,  but 
is  important  in  determining  whether  a  recovery  can  be  had 
upon  the  original  debt  or  consideration.     (Poaty  pp.  277,  278.) 

4.  ALTERATION  OF  INSTRUMENTS.     Notes.     Effect.     Extin- 
guishment of  debt. 

A  debtor  executed  a  series  of  eleven  notes  falling  due  each  two 
months,  there  being  no  apparent  Intention  at  the  time  that  they 
should  extinguish  the  creditor's  original  demand  for  payment 
of  goods  sold,  and  the  creditor  thereafter  wrote  in  each  note 
a  clause  to  the  effect  that  it  was  one  of  a  series,  and  that,  on 


*The  authorities  on  the  question  of  payment  by  commercial 

paper  are  collated  in  an  extensive  note  in  35  L.  R.  A.  (N.  S.),  1. 

For  alteration  as  affecting  the  question  whether  commercial 

paper  operates  as  payment  of  the  debt,  see  note  in  35  L.  R.  A. 

(N.  S.),  76. 


131  Tenn.]     DECEMBER  TERM,  1914.  271 


Orocery  Co.  v.  Marshall. 


default  in  payment  of  any  note,  all  became  due  and  payable, 
without  notice  to  the  debtor  until  he  called  to  make  the  first 
payment,  which  insertions  destroyed  the  whole  advantagre  the 
debtor  had  gained  by  closing  the  account  and  substituting  the 
notes  so  as  to  relieve  him  of  financial  embarrassment.  Heldy 
that  such  act  was  a  constructive  fraud  or  attempt  to  gain 
an  advantage  over  the  debtor,  and  not  only  destroyed  th^ 
notes  but  also  extinguished  the  account  for  which  they  were 
given,  though,  if  the  alteration  had  been  without  fraudulent 
intent,  it  would  have  destroyed  the  note,  but  not  have  extin- 
guished the  account     {Post,  pp.  278-280.) 

Gases  cited  and  approved:  White  v.  Hass,  32  Ala.,  430;  Vogle 
V.  Ripper,  34  IlL,  100;  Wheelock  v.  Freeman,  13  Pick.  (Mass.), 
165;  Greenfield  Sav.  Bank  v.  Stowell,  123  Mass.,  196;  Walton 
Plow  Co.  V.  Campbell,  35  Neb.,  173;  Wolferman  v.  Bell,  6  Wash., 
84;  Warder,  etc.,  Co.  v.  WiUyard,  46  Minn.,  531;  Green  v.  Sneed, 
101  Ala.,  205;   Otto  v.  HalfC,  89  Tex.,  384. 


FROM   MAURY. 


Appeal  from  the  Chancery  Court  of  Maury  County. 
— ^W.  S.  Beabdon,  Chancellor. 

J.  S.  Coffey  and  W.  S.  Fleming,  for  appellant. 

Peebles  &  Fobgey  and  W.  B.  Peebles,  for  appellee. 

Mb.  Jxjsticb  Fanoheb  delivered  the  opinion  of  the 
Court. 

The  case  was  brought  to  collect  on  an  open  account. 
Notes  had  been  executed  by  defendant  covering  the 
account  but  materially  altered  by  complainants.    The 


272  TENNESSEE  REPORTS,     [131  Tenn. 

Grocery  Co.  v.  Marshall. 

case  involves  the  question  as  to  whether  snit  can  be 
maintained  on  the  original  account. 

The  Columbia  Grocery  Company  is  a  partnership 
composed  of  Mose  and  Ben  Lazarous,  doing  a  whole- 
sale grocery  business  at  Columbia,  Tenn,  Defendant 
0.  M.  Marshall  was  a  retail  merchant  at  Campbell's 
Station,  in  Maury  County,  and  for  several  years  had 
purchased  goods  of  the  complainants,  and  a  running  ac- 
count had  existed  for  considerable  time.  Complainants 
sold  this  business  and  desired  to  close  out  their  ac- 
counts. They  urged  defendant  to  pay  his  indebtedness,, 
and  he  disputed  a  large  part  of  the  account.  After  some 
considerable  dispute  about  this,  he  finally  agreed  to  give 
his  interest-bearing  notes,  which  he  did,  covering  the 
account  of  $1,073.78  and  $45  of  interest.  The  notes 
were  eleven  in  number,  bearing  date  February  2,  1914 
— nine  for  $75  each,  and  one  for  $200,  and  another  for 
$242.88.  One  note  fell  due  each  two  months  during 
the  years  1914  and  1915.  The  notes  were  prepared 
by  complainants  some  days  before  execution  and 
handed  to  defendant.  They  were  actually  executed 
February  21st  and  delivered  to  complainants.  That 
evening  Ben  Lazarous  discovered  that  the  bookkeeper 
had  left  out  a  clause  they  usually  inserted  in  serial 
notes  of  this  character,  and  they  had  it  filled  in  with 
a  typewriter  on  each  note ;  the  first  being  as  follows : 

*^This  is  note  one  of  a  series  of  eleven,  default  in 
payment  of  any  note  of  this  series  all  notes  become  due 
and  payable.  * ' 
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Defendant's  attention  was  not  called  to  this  altera^ 
tion.  The  notes  were  then  put  in  a  box  with  other 
notes  and  papers  and  placed  in  the  vault  in  the  bank  for 
safe-keeping. 

Complainants  say  it  was  not  their  intention  to  keep 
these  notes,  but  this  is  hardly  to  be  credited,  for  they 
did  keep  them  after  voluntarily  making  the  unauthor- 
ized change  until  it  was  discovered  by  defendant  about 
seventeen  days  after  the  execution.  He  had  called  to 
pay  the  first  note,  and,  when  the  note  was  produced, 
he  noticed  the  typewritten  alteration,  and  thereui)on 
refused  to  pay.  He  was  urged  to  pay  notwithstanding, 
and,  upon  refusal,  Mose  Lazarous  says  that  he  pro- 
posed that  they  would  destroy  the  notes  and  let  the 
account  stand.  Some  days  afterwards  the  complain- 
ants mailed  to  the  defendant  all  the  notes. 

It  was  customary  for  the  bookkeeper  to  write  this 
clause  into  notes  of  this  character,  and  some  notes  had 
been  so  fixed  after  their  execution,  in  other  instances. 

This  suit  was  brought  to  recover  on  the  original 
account.  The  defendant  resists  a  recovery  on  the 
ground : 

First.  That  the  notes  were  intended  and  did  ex- 
tinguish the  original  indebtedness,  being  taken  in  set- 
tlement and  closing  out  of  the  account;  and  that,  the 
notes  being  void  because  of  the  alteration,  no  recov- 
ery can  be  had. 

Second.  That,  the  alteration  being  fraudulently 
made,  no  recovery  can  be  had,  regardless  of  whether 
the  original  account  was  extinguished. 

ISlTennlS 
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The  chancellor  dismissed  the  bill  on  the  trial.  He 
found  in  a  memorandum  opinion  that  '4t  seems  dear 
from  the  statement  of  complainants  that  the  notes  were 
given  and  received  in  settlement  of  the  account,''  and 
that  ^'taking  and  holding  the  notes  and  putting  in 
box  and  vault  in  bank  with  other  valuable  papers, 
and  failure  to  notify  Marshall  by  mail  or  phone 
promptly,  unerringly  point  to  the  conclusion  that  it 
was  in  legal  effect  acceptance."  He  concluded  also 
that  the  proof  repels  intentional  or  purposed  fraud  or 
deceit,  but  it  changed  the  contract  materially  as  to  the 
rights  and  obligations  of  defendant.    He  said  further : 

^'This  might  be  mildly  termed  constructive  fraud, 
and,  if  so,  that  like  any  species  of  fraud,  would  defeat 
suit  on  original  consideration;  but,  if  notes  operated  as 
payment  or  extinguishment  of  account,  no  sort  of  fraud 
would  be  necessary  to  have  same  effect."  1  Ruling 
Cas.,  1006. 

He  also  cited  1  Ruling  Cases,  p.  966. 

The  chancellor  also  said: 

^'The  insertions  were  made  innocently  and  in  ac- 
cordance with  complainants'  custom,  but  not  to  con- 
form to  any  negotiation  or  contract  between  them  and 
defendant,  as  the  proof  clearly  shows.  Unwittingly 
and  with  no  evil  purpose  they  changed  or  caused  to 
be  changed  the  contract  to  their  advantage,  thereby 
made  the  notes  more  valuable  to  sell  or  hypothecate, 
or  as  choses  to  own  and  hold  with  the  additional  right 
secured  by  the  insertions  and  additions." 

He  concluded : 
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'^The  law,  based  on  public  policy,  especially  as  to 
commercial  paper,  seems  to  provide  no  locus  penitent 
tiae,  for  like  faults  or  errors,  but  to  be  inexorable  and 
penal.  See  Pollak  Bros.  v.  NidH-Herin  Co.^  137  Ga., 
23,  72,  S.  E,,  415,  35  L.  B.  A.  (N.  S.),  76." 

From  a  review  of  the  authorities,  we  are  of  opinion 
that  the  weight  of  authority  is  as  follows : 

That  the  taking  of  a  promissory  note  of  a  debtor 
does  not  extinguish  the  original  debt,  nor  operate  as 
a  payment,  unless  so  intended  or  agreed  between  the 
parties,  though  it  may  extend  the  time  of  payment, 
and  if  for  any  reason  without  fraud  the  creditor  loses 
his  right  to  sue  on  the  note,  he  is  at  liberty  to  sue  on 
the  original  indebtedness.  2  Cyc,  183,  citing  Otto  v. 
Halff,  89  Tex.,  384,  34  S.  W.,  910,  59  Am.  St.  Eep.,  56, 
and  notes,  and  many  other  authorities. 

The  early  doctrine  on  this  subject  applied  to  deeds, 
because  anciently  most  transactions  which  were  re- 
duced to  writing  were  evidenced  by  instruments  under 
seal,  and  an  immaterial  change  made  by  the  obligee, 
or  in  a  material  point  if  made  by  a  stranger,  avoided 
it.  Pigot's  Case,  11  Coke,  27a,  and  other  authorities 
dted  in  2  Cyc.,  p.  175. 

But  now  this  early  doctrine  is  nowhere  adhered  to, 
and  is  superseded  by  a  more  reasonable  doctrine  that 
an  immaterial  change,  by  whomsoever  made,  at  least 
when  unaccompanied  by  fraudulent  design,  will  not 
invalidate  the  instrument,  and  that  a  material  change 
by  a  stranger  will  not  avoid  it.    This  doctrine  applies 
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to  all  written  contracts,  especially  commercial  paper. 
2  Cyc,  175-177. 

The  early  cases  in  Tennessee  on  the  subject  of  alter- 
ation of  instruments,  of  which  Kennel  v.  Mimcey,  Peck, 
273  (opinion  by  Judge  Haywood),  is  a  leading  case, 
held  that  a  sealed  instrument  extinguished  the  pre- 
cedent demand  on  which  it  was  founded;  but  in  the 
case  of  an  unsealed  instrument,  though  any  alteration 
made  without  the  assent  of  the  maker  after  its  execu- 
tion vitiated  it,  yet  recovery  might  be  had  on  the  orig- 
inal obligation.  Kennel  v.  Muncey,  Peck,  273 ;  Nichol 
^  V.  Thompson;  1  Yerg.,  155. 

The  latter  opinion  was  by  Judge  Catron,  and  he 
stated  the  reason  why  an  unsealed  promise  to  pay  does 
not  extinguish  or  merge  a  parol  contract  to  pay  a  pre- 
vious debt  was  because  they  are  of  equal  grade  in  the 
scale  of  evidence  and  subject  to  be  defeated  by  coun- 
tervailing proof. 

It  does  not  clearly  appear  in  the  present  case  that 
there  was  an'  intention,  at  th<^  time  these  notes  were 
executed,  that  they  were  to  settle  and  extinguish  the 
original  demand  for  goods,  wares,  and  merchandise 
sold  and  delivered.  And  the  modern  rule  being  that 
this  intention  must  appear  or  else  the  creditor  can 
sue  upon  the  original  debt  when  he  loses  his  right 
innocently  or  without  fraud,  we  reach  the  conclusion 
that  the  case  must  turn  alone  on  whether  the  complain- 
ants have  lost  that  right  on  account  of  their  own 
wrongs.  We  think  the  chancellor  correctly  found  that 
the  notes  were  accepted  by  the  complainants. 
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The  question  in  the  case  then  is :  What  is  the  degree 
of  the  wrong  or  the  effect  of  the  material  alteration 
made  in  each  of  these  notes  ? 

Very  able  and  exhaustive  briefs  have  been  furnished 
on  the  questions  involved,  and  we  find  no  material  dif- 
ference in  the  position  of  counsel  either  as  to  the  facts 
or  the  law.  It  i^  the  conclusion  from  the  facts  upon 
which  counsel  differ.  The  complainants  maintain  that 
these  insertions  in  the  notes  were  made  innocently  and 
in  accordance  with  complainants'  custom,  and  do  not 
affect  the  right  to  sue  on  the  original  debt. 

The  defendant  says  that  though  he  did  not  owe  the 
complainants  as  much  as  they  claimed  in  order  to  get 
time,  and  prevent  them  from  closing  him  out  in'busi- 
ness,  he  gave  these  notes ;  th^t  the  insertion  of  a  stipu- 
lation after  delivery,  without  his  assent  or  knowledge, 
that  default  in  the  payment  of  any  one  note  would 
cause  all  the  notes  to  become  due  and  payable,  was  a 
material  change  in  the  contract;  that  such  a  change, 
which  the  chancellor  mildly  termed  constructive  fraud, 
was  in  reality  an  intentional  and  subtle  fraud  and  de- 
ception, for  which  the  punishment  will  be  inflicted  to 
the  extent  that  they  will  lose  their  right  to  sue  on  the 
original  contract. 

The  modem  rule,  as  expressed  in  many  authorities 
touching  this  whole  question,  may  be  stated  as  follows : 
The  intent  with  which  an  alteration  of  an  instrument 
is  made  is  not  of  material  consequences  in  determin- 
ing the  effect  upon  the  immediate  instrument,  but  the 
intent  or  motive  is  of  great  importance  in  determining 
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whether  a  recovery  can  be  had  upon  the  original  debt  or 
consideration. 

If  the  alteration  of  a  written  instrument  is  made  by 
the  holder  with  a  design  and  intent  to  defraud  the 
maker,  it  extinguishes  the  debt.  This  rule  is  founded 
on  public  policy,  and  in  order  to  preserve  the  integrity 
of  valid  legal  instruments,  by  providing  a  punishment 
for  the  wrong,  and  to  deter  the  holder  from  tampering 
with  it.  If,  however,  the  alteration  is  without  fraudu- 
lent intent,  while  it  will  destroy  the  instrument,  it  will 
not  destroy  the  right  to  recover  on  the  original  consid- 
eration, of  which  the  instrument  is  a  mere  evidence. 
Thus,  if  a  holder  of  a  promissory  note  makes  a  material 
alteration  in  it  after  its  execution  but  without  any  de- 
sign to  defraud,  and  in  the  belief  that  he  had  a  right  to 
alter  it  in  order  to  make  it  conform  to  the  original 
agreement  of  the  parties,  such  alteration  does  not  de- 
prive the  holder  of  the  right  to  elect  to  disregard  the 
note  and  to  sue  on  the  original  obligation,  provided 
the  note  was  not  accepted  as  payment  thereof.  White 
V.  Hass,  32  Ala.,  430,  70  Am.  Dec,  548;  Vogle  v.  Rip- 
per,  34  111.,  100,  85  Am.  Dec,  298;  Whedock  v.  Free- 
man, 13  Pick.  (Mass.),  165,  23  Am.  Dec,  674;  Greets 
field  Sav.  Bank  v.  Stowell,  123  Mass.,  196,  25  Am.  Rep., 
67 ;  Walton  Plow  Co.  v.  Campbell,  35  Neb.,  173,  52  N. 
W.,  883, 16  L.  R.  A.,  468;  Wolferman  v.  Bell,  6  Wash., 
84,  32  Pac,  1017,  36  Am.  St.  Rep.,  126;  Warder,  etc., 
Co.  V.  Willyard,  46  Minn.,  531,  49  N.  W.,  300,  24  Am. 
St.  Rep.,  250,  and  note ;  Green  v.  Sneed,  101  Ala.,  205, 
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13  South.,  277,  46  Am.  St.  Rep.,  119;  Otto  v.  Half,  89 
Tex.,  384,»34  S.  W.,  910,  59  Am.  St.  Rep.,  56,  and  note. 

There  is  some  authority  that  although  the  alteration 
be  material  and  fraudulent,  since  a  bill  or  note  suspends 
and  is  not  absolute  payment  of  the  debt  for  which  it 
was  given,  such  alteration  only  extinguishes  the  se- 
curity, and  the  original  consideration  remains,  but 
this  is  not  sound  doctrine.  The  correct  rule  undoubt- 
edly is  that,  when  a  party  to  a  bill  or  note  fraudulently 
alters  its  legal  effect,  he  not  only  destroys  the  instru- 
ment, but  he  also  extinguishes  the  debt  for  which  it 
was  given.  Daniel  on  Negotiable  Instruments,  vol.  2, 
sees.  1410  to  1416. 

We  think  the  chancellor  very  midlly  termed  this  act 
of  the  complainants  a  constructive  fraud.  It  was  more 
than  that.  It  was  not  made  in  an  innocent  effort  to 
conform  the  instrument  to  the  true  intention  and  agree- 
ment of  the  parties  or  through  ignorance,  or  any  other 
simple,  guileless  motive.  It  was  a  secret  and  stealthy 
attempt  to  gain  an  advantage.  The  defendant  says 
that  he  would  not  have  executed  the  papers  with  stipu- 
lations that,  in  the  event  of  default  of  one,  all  would 
become  due  and  payable,  and  it  is  reasonable  to  believe 
he  would  not.  He  was  attempting  to  get  a  breathing 
spell  between  payments  so  he  could  meet  them,  one  by 
one,  through  a  period  of  two  years.  His  wife  had 
been  sick  in  the  hospital,  and  he  was  embarrassed  finan- 
cially. His  debts  were  pressing  him.  These  inser- 
tions in  the  notes  destroyed  the  whole  advantage  he 
had  gained  by  closing  the  account  and  substituting 
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time  notes,  if  he  should  be  so  imfortunate  as  to  fail  in 
one  small  payment.  He  went  to  make  a  payment  be- 
fore it  was  due  and  discovered  the  change,  and  there- 
upon promptly  refused  to  pay. 

The  law  on  the  subject  is  founded  on  wise  pubUo 
policy,  and  we  are  not  at  liberty  to  disregard  it 

Afl&rmed. 
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Mayob  and  City  Council,  of  NASHViLiiB  v.  Bxjens. 
(Nashville.    December  Term,  1915.) 

MUNICIPAL  COPORATION8.  Torts.  Public  parks.  Injury  to 
minor. 
A  municipal  corporation,  owning  and  operating  a  park  and  play- 
ground for  the  benefit  of  the  public,  under  charge  of  a  park  com- 
mission, with  police  assigned  to  Insure  good  order,  was  engaged 
In  the  public  duty  of  preserving  and  maintaining  the  public 
health,  and  not  In  any  proprietary  or  ministerial  duty,  and 
hence  was  not  liable  to  a  minor,  struck  by  a  swing  which 
other  boys  swinging  too  high,  had  turned  over. 

Cases  cited  and  approved:  Harper  v.  Topeka,  92  Kans.,  11;  Board 
of  Park  Conunlssloners  v.  Prlnz,  127  Ky.,  460;  Russell  v.  Tacoma, 
8  Wash.,  156;  Blair  v.  Granger,  24  R.  I.,  17;  Steele  v.  City  of 
Boston,  128  Mass.,  583;  Clark  v.  Inhabitants  of  Waltham,  128 
Mass.,  567;  Conelly  v.  Nashville,  100  Tenn.,  262;  Irvine  v.  Chat- 
tanooga, 101  Tenn.,  294;  Davis  v.  KnoxvlUe,  90  Tenn.,  599; 
Pesterfield  v.  Vlckers,  43  Tenn.,  206;  Foster  v.  Water  Co.,  71 
Tenn.,  42;  Mayor  of  Memphis  v.  Lasser,  28  Tenn.,  757;  Mayor 
and  Aldermen  of  KnoxvlUe  v.  Bell,  80  Tenn.,  157;  Nlblett  v. 
Nashville,  59  Tenn.,  684;  Fleming  v.  Memphis,  126  Tenn.,  331. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Diavidson  County 
to  the  Court  of  Civil  Appeals  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — ^W. 
S.  Bbabdbn,  Chancellor. 

Pitts  &  McConnico  and  M.  S.  Boss,  for  plaintiff. 
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A.  G.  EwiNG,  Je.,  City  Attorney,  P.  M.  Gibabd,  As- 
sistant City  Attorney,  and  M.  T.  Beyan,  for  defend- 
ant. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Conrt- 

Defendant  in  error,  a  minor,  sned  by  next  friend  to 
recover  damages  for  injuries  alleged  to  have  been  in- 
flicted on  him  by  the  negligence  of  the  city's  agents 
in  not  sufficiently  guarding  the  use  of  a  swing  in  one 
of  its  parks.  He  recovered  a  verdict  for  $600.  His 
father  likewise  sued  for  damages  accruing  to  him  by 
reason  of  the  injury  inflicted  on  his  son,  and  made  a 
recovery  of  $200.  The  two  cases  were  tried  together. 
There  was  a  motion  for  peremptory  instructions  in  the 
trial  court,  which  was  there  overruled,  but,  on  appeal 
to  the  court  of  civil  appeals,  the  motion  was  sustained, 
and  the  suits  were  dismissed.  The  cases  then  came 
here  on  the  writ  of  certiorari. 

We  are  of  the  opinion  that  the  court  of  civil  appeals 
reached  the  correct  conclusion. 

The  city  of  Nashville  owns  and  operates,  for  the 
benefit  of  the  public,  eighteen  parks  and  playgrounds 
without  compensation.  These  parks  are  under  the 
charge  of  a  park  commission,  and  policemen  are  as- 
signed to  them  for  the  protection  of  visitors,  and,  gen- 
erally, to  insure  good  order. 

The  injury  complained  of  occurred  in  a  little  park 
in  East  Nashville.    It  had  been  but  recently  opened. 
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Among  other  means  provided  for  the  comfort  of  the 
people  were  certain  swings.  One  of  these  was  known 
as  a  baby  swing.  It  was  designed  only  for  small  chil- 
dren of  from  five  to  seven  years  old ;  but,  on  the  occa- 
sion in  question,  three  larger  boys,  perhaps  of  twelve 
or  fourteen  years,  while  using  the  swing,  turned  it 
over  in  trying  to  swing  too  high.  Defendant  in  error, 
who  was  standing  near  the  swing,  was  struck  by  it  as 
it  fell  to  the  ground,  and  was  seriously  injured.  At 
the  time  this  accident  happened  lights  had  not  yet  been 
installed  in  the  little  park,  and  children  were  not  ex- 
pected to  play  there  after  dark.  When  the  injury  oc- 
curred, the  seats  had  been  taken  from  the  swings  and 
placed  in  a  house  near  by,  the  attendant  had  left,  and 
the  park  was  considered  closed.  The  boys,  however, 
either  remained  in  the  park,  or  came  in  afterwards, 
and  removed  the  swing  in  question  from  the  place 
where  it  had  been  stationed,  procured  the  seats^  it  hav- 
ing three,  and  began  to  use  it,  with  the  result  stated, 
without  the  knowledge  of  the  officers  or  agents  of  the 
city. 

The  principal  negligence  urged  against  the  city  was 
the  permission  given  by  the  policeman  in  charge  to 
large  boys  from  time  to  time  to  use  the  baby  swing, 
from  which  it  is  insisted  they  felt  justified  in  using  it 
on  the  occasion  in  hand. 

We  believe  that  a  peremptory  instruction  might 
well  have  been  based  on  the  absence  of  any  negligence 
of  the  city,  even  assuming  that  it  was  liable  for  the 
negligence  of  its  agents  in  the  management  of  parks. 
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The  learned  court  of  civil  appeals,  however,  consid- 
ered the  question  whether  any  liability  existed  at  all 
against  mnnicipalities  for  injuries  to  persons  frequent- 
ing parks  by  reason  of  the  negligence  of  the  servants 
of  such  corporations,  and  held  that  no  such  liability 
existed. 

It  is  true  there  is  great  conflict  of  opinion  in  the 
several  courts  of  final  resort  in  this  country  upon  the 
question  whether  municipal  corporations,  in  maintain- 
ing parks  as  resorts  for  the  people,  are  in  the  discharge 
of  a  public  duty,  or  one  purely  proprietary  and  min- 
isterial. It  is  not  our  purpose  to  discuss  this  question 
at  length,  but  only  to  indicate,  in  a  general  way,  that 
we  are  in  accord  with  those  authorities  which  hold 
that  such  duty  is  a  public  one,  based  on  the  obligation 
of  the  municipality,  as  a  branch  of  the  State  govern- 
ment, to  guard  and  preserve,  and  maintain,  the  public 
health.  Parks,  in  crowded  cities,  are  eminently  condu- 
cive to  this  purpose,  as  places  to  which  the  people  may 
go  and  enjoy  pure  air,  the  sight  of  trees,  grass,  and 
flowers,  and  find  the  means  of  release  for  a  time  from 
the  weight  of  care,  rest  from  labor,  relaxation  for  body 
and  mind,  and  the  recuperation  of  exhausted  energies 
— all  aids  to  health  of  incalculable  value.  We  approve 
the  following  authorities  on  the  subject:  Harper  v. 
Topeka,  92  Kan.,  11,  139  Pac,  1018,  51  L.  B.  A.  (N. 
S.),  1032;  Board  of  Park  Commissioners  v.  Prim,  127 
Ky.,  460,  105  S.  W.,  948;  Russell  v.  Tacoma,  8  Wash., 
156,  35  Pac,  605,  40  Am.  St.  Eep.,  895;  Blair  v.  GroM 
ger,  24  E.  L,  17,  51  Atl.,  1042 ;  Steele  v.  City  of  Boston, 
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128  Mass.,  583;  Clark  v.  Inhabitants  of  Waltham,  128 
Mass.,  567.  We  have  read  and  considered  the  cases 
cited  from  other  States,  and,  while  conceding  that  they 
outnumber  those  we  have  mentioned,  we  do  not  think 
they  are  so  well  founded  in  principle.  Moreover,  the 
ground  we  have  mentioned  as  governing  our  decision 
accords  with  that  controlling  other  cases  in  this  State 
on  kindred  aspects  of  municipal  duty.  Conelly  v.  Nash- 
ville, 100  Tenn.,  262,  46  S.  W.,  565;  Irvine  v.  Chatta- 
nooga, 101  Tenn.,  294,  47  S.  W.,  419;  Davis  v.  Knooh 
viUe,  90  Tenn.,  599,  18  S.  W.,  254 ;  Pesterfield  v.  Vick- 
ers,  3  Cold.,  206.  We  fully  sympathize  with  the  obser- 
vations of  Mr.  Justice  Cooper  in  Foster  v.  Waier  Co., 
3  Lea,  42,  48,  to  the  effect  that,  while  we  enforce  the 
liability  arising  out  of  the  violation  of  a  duty  owing 
in  their  proprietary  character,  the  inclination  of  the 
courts  has  been  not  to  press  the  pecuniary  liability  of 
municipal  corporations  to  cases  where  a  duty  is  as- 
sumed, not  for  the  mere  proprietary  or  corporate  bene- 
fit, but  for  the  common  good.    He  continues : 

The  courts  "have  refused  to  hold  a  city  liable  for 
the  acts  of  its  police  officers,  although  they  are  ap- 
pointed by  it,  or  for  the  acts  or  negligence  of  its  agents 
and  employees  in  charge  of  patients  in  a  public  hos- 
pital ;  for  the  misconduct  of  the  members  of  its  fire  de- 
partment, or  for  the  city 's  own  neglect  to  provide  suit- 
able engines  or  fire  apparatus,  or  to  keep  in  repair 
public  cisterns,  or  continue  the  supply  of  water  to 
particular  hydrants.  .  .  .  The  reason  is  that  the 
hazard  of  pecuniary  loss  might  prevent  the  corpora- 
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tion  from  assmning  duties  which,  although  not  strictly 
corporate,  nor  essential  to  the  corporate  existence, 
largely  subserve  the  public  interest.  The  supplying 
of  water  for  the  extinguishment  of  fires  is  precisely 
one  of  those  acts  which  bring  no  profit  to  the  corpora- 
tion, but  are  eminently  humanitarian.  To  hold  a  city 
responsible  for  the  loss  of  a  building,  or  of  whole 
streets  of  houses,  as  sometimes  happens,  because  it 
might  be  thought,  or  because  in  reality,  some  of  its 
indispensable  agents  had  been  negligent  of  their  duty, 
might  well  frighten  our  municipal  corporations  from 
assuming  the  startling  risk. ' ' 

These  views  were  ratified  and  utilized  and  substan- 
tially passed  into  decision  and  judgment  in  Irvine  v. 
Chattanooga,  supra,  in  which  case  it  was  sought  to  hold 
Chattanooga  liable  for  the  negligence  of  its  agents  in 
the  fire  department,  whereby  complainant's  house  was 
lost  by  fire,  through  want  of  diligence  on  the  part  of 
the  department.  In  Conelly  v.  Nashville,  supra,  it 
was  held  that  the  city  was  not  liable  for  the  negligence 
of  one  of  its  employees,  who  in  driving  a  sprinkling  cart 
ran  against  a  carriage  and  injured  the  occupant.  The 
ground  of  the  decision  was  that  the  city,  in  sprinkling 
the  streets,  was  engaged  in  an  effort  to  preserve  the 
public  health.  In  the  course  of  the  opinion  the  court 
referred,  with  approval,  to  authorities  of  other  States 
wherein  it  had  been  held  that  a  city  was  not  liable  for 
an  injury  caused  by  the  negligence  of  an  ambulance 
driver ;  for  the  loss  of  a  slave  placed  by  his  master  in 
a  city  hospital  to  be  treated  for  smallpox,  but  who. 
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through  the  negligence  of  his  attendant,  escaped  and 
died  from  exposure ;  for  the  damage  caused  by  a  hook 
and  ladder  company  while  driving  rapidly  along  a  pub- 
lic street  to  a  fire ;  for  injury  to  a  pupil  from  defective 
heating  apparatus  in  a  public  school. 

It  is  urged  by  counsel  for  defendant  in  error  that 
all  or  nearly  all  of  the  cases  which  we  have  cited  in 
support  of  our  conclusion  are  from  States  in  which  it 
is  likewise  held  that  municipal  corporations  are  not 
liable  for  injuries  caused  by  defects  in  their  streets 
unless  made  so  by  statute,  on  the  ground  that  the  con- 
struction and  maintenance  of  public  streets  are  a  part 
of  the  public  duty  of  such  corporations,  while  the  con- 
trary view  was  expressed  in  this  State  a  long  time 
ago  in  the  case  of  Mayor  of  Memphis  v.  Lasser,  9 
Humph.,  757 ;  it  having  been  held  in  that  case  that  such 
duty  belonged  to  the  private  or  proprietary  aspect  of 
the  dual  nature  of  such  organizations.  The  Lassar 
Case  has  been  followed  in  all  subsequent  cases  on  the 
point  that  liability  for  injuries  caused  by  defective 
streets  exists  against  municipal  corporations,  although 
the  ground  on  which  it  was  based  has  been  more  than 
once  questioned  {Mayor  and  Aldermen  of  Knoxville 
V.  Bell,  12  Lea,  157, 158;  Niblett  v.  NashvUle,  12  Heisk., 
684,  686,  27  Am.  Rep.,  755) ;  and  the  liability  of  cities 
and  towns  for  injuries  caused  by  defective  streets  has 
been  asserted  in  a  very  recent  reported  case  {Flem- 
ing V.  Memphis,  126  Tenn.,  331,  148  S.  W.,  1057,  42 
L.  R.  A.  [N.  S.],  493,  Ann.  Cas.,  1913D,  1306),  and  is 
daily  applied  without  reference  to  the  original  ground 
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•of  the  early  decision  asserting  the  liability.  It  is  now 
isimply  treated  as  settled  law.  But  the  question  now 
before  us  is  not  necessarily  bound  up  with  the  one  last 
stated.  It  may  be  true  that  both  are  rooted  in  the 
5ame  general  principle  (see,  however,  note  *'b''  to  20 
L.  E.  A.  [N.  S.],  518,  519),  but  it  does  not  follow  that 
we  are  compelled  to  reason  from  our  street  cases  as 
furnishing  binding  analogies,  or  that  we  should  over- 
rule those  cases  as  not  founded  on  sound  principle  ; 
nor  does  it  even  follow  that  the  street  cases  were  er- 
roneously based.  Every  one  knows,  as  stated  in  Fos- 
ier  V.  Water  Co.,  supra,  and  as  conceded  in  the  author- 
ities everywhere,  that  it  is  extremely  difficult  to  cor- 
rectly assign  the  various  duties  of  a  municipal  cor- 
poration as  belonging  to  this  or  that  aspect  of  its  na- 
ture. Suffice  it  to  say  that  we  believe  our  conclusion 
on  the  subject  of  parks  is  soundly  based. 

We  do  not  say  that  the  city,  and  its  officers  in  charge 
•of  its  parks,  would  not  be  guilty  of  a  misdemeanor,  and 
so  indictable,  for  permitting  these  places  to  become 
dangerous  to  life  or  limb;  but  that  liability  rests  on  a 
different  ground,  and  does  not  arise  in  this  case. 

The  judgment  of  the  court  of  civil  appeals  must  be 
affirmed,  with  costs. 
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J.  T.  Rather  &  Company  v.  NashviliLe,  C.  &  St.  L. 

Ry.  Co. 

{Nashville.    December  Term,  1914.) 

1.  CARRIERS.      Rates.      Filing  with   interstate  comnnerce  com- 
mission. 

While  there  is  no  presumption  that  a  freight  rate  is  reasonably 
low  because  it  has  been  published  and  filed  with  the  interstate 
commerce  commission,  individual  shippers  cannot  attack  the 
reasonableness  of  such  a  rate.     {Post,  pp.  293-302.) 

Acts  cited  and  construed:     Acts  1906,  ch.  3591,  sec.  7. 

Cases  cited  and  approved:  Adams  Ex.  Co.  v.  Croninger,  226 
U.  S.,  502;  Illinois  Cent.  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 206  U.  S.,  441;  Railroad  Co.  v.  Carl,  227  U.  S., 
639;  M.,  K.  A  T.  R.  R.  Co.  v.  Harriman  Bros.,  227  U.  S, 
668;  C,  R.  I.  &  P.  v.  Cramer,  232  U.  S.,  490;  Boston  &  Maine 
R.  R.  V.  Hooker,  233  U.  S.,  97;  A.,  T.  ft  S.  F.  Ry.  v.  Robinson, 
233  U.  S.,  173;  Pierce  Co.  v.  Wells  Fargo  ft  Co.,  235  U.  S.,  — ; 
RaUroad  Co.  v.  Miller,  226  U.  S.,  513;  Great  Northern  Ry.  Co.  v. 
O'Connor,  232  U.  S.,  508. 

2,  CARRIERS.     Carriage  of  live  stock.     Limitation  of  liability. 
Where  the  bill  of  lading  for  an  interstate  shipment  of  live  stock, 

which  limited  the  carrier's  liability  and  recited  that  the  con- 
sideration for  the  limitation  was  the  giving  of  a  lesser  rate 
than  the  one  filed  with  the  interstate  commerce  commission, 
was  accepted,  the  shipper  is  bound  by  the  limitation,  and  can- 
not attack  it  on  the  theory  that  the  rate  filed  with  the  com- 
mission was  not  reasonably  low.     (Post,  pp.  293-302.) 


FROM   RUTHERFORD. 


131Tennl9 
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Appeal  from  the  Circuit  Court  of  Rutherford 
County  to  the  Court  of  Civil  Appeals  and  by  certiorari 
to  the  Court  of  Civil  Appeals  from  the  Supreme  Court. 
— John  E.  Richabdson,  Judge. 

Ridley  &  Richabdson,  for  plaintiff. 

Judge  Claude  Waller  and  T.  B.  Lytle,  for  defend- 
ant. 

Mb.  Justice  Fancheb  delivered  the  opinion  of  the 
Court. 

The  ease  is  before  this  court  from  the  court  of  civil 
appeals  on  a  writ  of  certiorari  heretofore  granted. 

This  action  involves  the  liability  of  the  railway  com- 
pany under  a  contract  for  an  interstate  shipment  of 
hogs.  The  plaintiff  shipped  from  Murf reesboro,  Tenn., 
to  Louisville,  Ky.,  two  carloads  of  hogs.  In  the  con- 
tract of  shipment  was  a  provision  limiting  the  liability 
of  the  railway  company  in  case  of  loss  to  $5  per  head. 
This  contract  is  what  is  known  locally  at  Murfrees- 
boro,  as  the  ** Yellow  Contract."  There  was  on  file 
with  the  interstate  commerce  commission,  and  posted 
at  the  stations  of  the  railway  company,  as  required  by 
law  the  rates  for  interstate  shipments,  and  which  in- 
clude the  rates  from  Murfreesboro  to  Louisville  on 
the  transportation  of  live  stock.  One  form  of  these 
contracts  on  file  was  optional  with  the  plaintiff,  by 
which  he  could  have  contracted  so  that  the  railwav 
company  would  asume  the  full  common-law  liability 
in  case  of  loss. 
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There  were  fifty-one  hogs  lost  in  the  shipment,  and 
the  actual  value  of  the  hogs  exceeded  largely  the  $5 
per  head  of  contractual  liability. 

The  verdict  of  the  jury  was  for  the  full  amount  of 
actual  value  of  the  hogs,  viz.,  $753.59,  but  upon  a  mo- 
tion for  a  new  trial  by  the  railway  company,  to  the 
effect  that  the  evidence  does  not  support  the  verdict 
of  the  jury,  and  that  it  was  not  responsive  to  the  charge 
of  the  court,  also  that  it  was  excessive,  the  trial  judge 
held  that  all  grounds  of  the  motion  should  be  over- 
ruled except  the  weight  of  the  evidence  as  to  the  value 
of  the  hogs  was  against  the  verdict,  that  the  verdict 
was  not  responsive  to  the  charge,  and  that  the  fixing 
the  value  of  the  hogs  by  the  jury  was  not  correct. 

The  court  thereupon  directed  a  remittitur  to  the 
amount  as  fixed  by  the  $5  per  head  contract,  reducing 
it  to  $185.93,  the  amount  after  deducting  a  credit  re- 
ceived for  dead  hogs.  The  plaintiff  made  the  remitti- 
tur under  protest  and  appealed  as  provided  for  in  the 
Act  of  1911,  chapter  29.  The  holding  of  the  circuit 
judge  was  affirmed  by  the  court  of  civil  appeals.  The 
$5  per  head  was  about  one-fourth  the  value  of  the  hogs. 

The  petition  for  certiorari  and  assignments  of  er- 
rors thereon  raises  the  question  as  to  the  validity  and 
reasonableness  of  this  contract  of  shipment.  The  rate 
was  $32  per  carload  under  the  Yellow  Contract,  where- 
as, if  the  contract  providing  for  the  common-law  lia- 
bility had  been  accepted,  the  rate  would  have  been  dou- 
ble that  amount,  or  $64  per  carload. 
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This  Yellow  Contract  contained  a  receipt  for  the 
live  stock,  giving  names  of  consignor,  consignee,  and 
destination,  number  of  hogs  and  number  of  Nashville, 
Chattanooga  &  St.  Louis  car.  Then  followed  a  head- 
ing to  the  contract  as  follows : 

*  *  Tariff  rate  on  this  shipment  from  Murf  reesboro  to 
Louisville,  Ky.,  is  $64  per  thirty-six  ft^  car."  It  there- 
upon recited  that  said  railway  and  its  connecting  lines 
transport  live  stock  only  as  per  above  tariff,  but  in 
consideration  that  the  railway  will  transport  said  live 
stock  at  the  rate  of  $32  per  thirty-six  foot  car  (after 
a  number  of  stipulations ) ,  it  provides : 

'^It  is  further  agreed  that  should  loss  or  damage 
occur  for  which  the  party  of  the  first  part  may  be 
liable,  the  value  at  the  place  and  date  of  shipment  shall 
govern  the  settlement,  in  which  the  amount  claimed 
shall  not  exceed  the  following.     .     .     ." 

Thereupon  is  set  out  a  table  of  values  for  various 
kinds  of  animals,  in  which  hogs  are  included  at  a  value 
of  $5  each,  and  it  is  provided  that  it  is  agreed  that  the 
animals  herein  agreed  to  be  transported  are  reason- 
ably worth  $5  each. 

The  agent  of  the  plaintiff  in  making  out  the  contract 
of  shipment  was  sufficiently  familiar  with  these  rates 
that  in  the  blank  space  for  that  purpose  at  the  head 
of  the  contract,  he  wrote  in  the  $64  which  it  was  agreed 
would  have  been  the  rate  if  the  other  contract  had  been 
accepted.  The  plaintiff  testified,  denying  knowledge 
of  the  alternative  right  to  accept  either  contract,  and 
stated  that  he  knew  of  no  other  but  the  Yellow  Con- 
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tract.  However  that  may  have  been,  it  seems  that 
his  agent  who  signed  the  contract  did  know  of  it,  or 
else  he  would  not  have  written  into  the  blank  space  the 
rate  of  $64  per  car. 

On  cross-examination,  Mr.  Rather  admitted  that  his 
agent  signed  this  particular  contract  in  order  to  get  the 
reduced  rate.  He  stated  that  this  contract  was  the 
only  one  used  by  shippers,  and  that  the  $64  is  neither 
fair  nor  reasonable,  but  so  high  as  to  be  prohibitive. 
One  witness  says: 

*'It  would  be  so  high  that  a  farmer  could  not  ship 
his  hogs  and  would  have  to  kill  them  all  here. ' ' 

Another  witness  says  that  the  buyer  would  have  to 
buy  hogs  cheaper  or  quit  shipping  them,  it  would  be 
a  prohibitive  rate. 

All  the  proof  goes  to  show  that  this  rate  is  unrea- 
sonably out  of  proportion  to  the  rate  charged  limiting 
the  liability,  and  that  it  is  so  high  that  no  shipments 
are  made  under  it.  In  fact  the  railway  company  makes 
no  attempt  to  show  that  it  is  a  reasonable  rate.  The 
question  is.  Can  the  unreasonableness  of  the  rate  be 
made  the  subject  of  inquiry  in  this  suitf 

This  question  is  the  subject  of  federal  legislation, 
under  what  is  known  as  the  *  *  Carmack  Amendment  to 
the  Hepburn  Act,"  passed  by  the  Congress  of  the 
United  States  in  1906  (Act  June  29,  1906,  ch.  3591, 
sec.  7,  pars.  11, 12,  34  Stat.  593  [U.  S.  Comp.  St.  1913, 
see.  8592]).  This  amendment,  as  construed  by  the 
supreme  court  of  the  United  States,  contains  the  fol- 
lowing provisions : 
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'  *  First :  It  afi&rmatively  requires  the  initial  carrier 

» 

to  issue  'a  receipt  or  bill  of  lading  therefor,'  when  it 
receives  'property  for  transportation  from  a  point  in 
one  State  to  a  point  in  another/ 

'* Second:  Such  initial  carrier  is  made  'liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  injury 
to  such  property  caused  by  it. ' 

*  *  Third :  It  is  also  made  liable  for  any  loss,  damage, 
or  injury  to  such  property  caused  by  'any  common  car- 
rier, railroad  or  transportation  company  to  which  such 
property  may  be  delivered,  or  over  whose  line  or  lines 
such  property  may  pass/ 

' '  Fourth :  It  atomatively  declares  that '  no  contract, 
receipt,  rule  or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company  from  the 
liability  hereby  imposed/  "  Adams  Express  Co.  v. 
Croninger,  226  U.  S.,  502,  33  Sup.  Ct.,  148,  57  L.  Ed., 
319,44L.  R.A.  (N.  S.),  257. 

It  is  said  by  the  defendant  that  the  question  of  the 
reasonableness  of  the  contracts  offered  to  shippers  of 
live  stock  is  not  open,  for  the  reason  that  these  rates 
have  been  filed  with  the  interstate  commerce  commis- 
sion; that,  the  federal  government  having  taken  over 
the  entire  regulation  and  control  of  interstate  ship- 
ments, when  a  rate  is  fixed  or  approved  by  the  inter- 
state commerce  commission,  no  question  can  be  raised 
as  to  the  reasonableness  of  that  rate  except  before  the 
commission  itself. 


131  Tenn.]     DECEMBER  TERM,  1914.  295 

Rather  ft  Co.  v.  Railroad. 

It  does  not  appear  that  these  tariflfs  have  been  the 
subject  of  any  inquiry  or  ratification  by  the  interstate 
commerce  commission,  but  they  are  on  file  with  it. 

It  is  declared  by  the  interstate  commerce  conamis- 
sion,  in  a  ruling  on  the  subject,  that  there  is  no  pre- 
sumption of  law  that  a  freight  rate  upon  a  particular 
commodity  is  reasonably  low  because  such  rate  has 
been  duly  published  and  filed  by  the  carrier  with  the 
interstate  commerce  commission.  Barnes  on  Interstate 
Transportation,  p.  223;  Illinois  Cent.  R.  Co.  v.  Inter- 
state Commerce  Commission,  206  U.  S.,  441,  27  Sup. 
Ct.,  700,  51  L.  Ed.,  112S.  But  evidently  this  ruling  is 
not  made  to  allow  each  independent  shipper  to  bring 
the  rate  into  question  in  each  case  coming  up,  for  that 
would  be  to  destroy  the  main  feature  of  the  law,  the 
prevention  of  discrimination.  The  ruling  is  made  only 
so  the  commission  itself  may  not  be  bound. 

The  right  to  limit  liability  on  interstate  shipments 
since  the  passage  of  Hepburn  Act  in  1906,  when  freely 
and  fairly  entered  into,  has  been  declared  by  the  su- 
preme court  of  the  United  States  in  a  number  of  cases. 
Adams  Express  Co.  v.  Croninger,  226  U.  S.,  491,  33 
Sup.  Ct.,  148,  57  L.  Ed.,  314,  44  L.  R.  A.  (N.  S.),  257; 
Kansas  City  Southern  R.  R.  Co.  v.  Carl,  227  U.  S., 
639,  33  Sup.  Ct,  391;  57  L.  Ed.,  683;  M.,  K.  £  T.  R.  R. 
Co.  V.  Harriman  Bros.,  227  U.  S.,  668,  33  Sup.  Ct.,  397, 
57  L.  Ed.,  696;  Chicago,  R.  I.  &  P.  v.  Cramer,  232  U. 
S.,  490, 34  Sup.  Ct.,  383,  58  L.  Ed.,  697 ;  Boston  &  Maine 
R.  R.  V.  Hooker,  233  U.  S.,  97,  34  Sup.  Ct.,  526,  58  L. 
Ed.,  686;  A.,  T.  &  8.  F.  Ry.  v.  Robinson,  233  U.  S., 
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173,  34  Sup.  Ct.,  556,  58  L.  Ed.,  901 ;  Pierce  Co.  v.  WeUs 
Fargo  <&  Co.,  235  U.  S.,  — ,  35  Sup.  Ct.,  351,  59  L.  Ed., 
-  (February  23, 1915). 

Construing  the  federal  statute  on  the  subject,  it  was 
held  in  these  cases  that  a  declared  value  by  the  shipper 
for  the  purpose  of  determining  the  rate  applicable  when 
the  rates  are  based  upon  valuation  is  not  an  exemption 
from  any  part  of  the  statutory  or  common-law  liability ; 
that  prior  to  the  Carmack  amendment,  the  rule  of  car- 
rier's liability  for  an  interstate  shipment  of  property 
as  enforced  in  both  federal  and  State  courts  was  either 
that  of  the  common  law  as  declkred  by  and  enforced  in 
the  federal  courts,  or  that  determined  by  the  supposed 
public  policy  of  a  particular  State ;  that  neither  uni- 
formity of  obligation  nor  of  liability  was  possible  un- 
til congress  should  deal  with  the  subject;  that  this 
legislation  supersedes  all  the  regulations  and  policies 
of  a  particular  State  upon  the  same  subject,  and  that 
every  detail  of  the  subject  is  covered  so  completely 
that  there  can  be  no  rational  doubt  but  that  congress 
intended  to  take  possession  of  the  subject  and  super- 
sede all  State  regulation  with  reference  to  it;  that 
when  congress  acted  in  such  a  way  as  to  manifest  a 
purpose  to  exercise  its  conceded  authority,  the  regu- 
lating power  of  the  State  ceased  to  exist.  It  was  held 
that  it  is  an  established  rule  of  the  common  law,  as 
declared  by  the  supreme  court  of  the  United  States  in 
many  cases,  that  a  carrier  may,  by  fair,  open,  just,  and 
reasonable  agreement,  limit  the  amount  recoverable  by 
a  shipper,  in  case  of  loss  or  damage,  to  an  agreed  value 
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made  for  the  purpose  of  obtaining  the  lower  of  two  or 
more  rates  or  charges  proportioned  to  the  amount,  and 
the  court  reached  the  conclusion  that  the  provision  of 
the  act  of  congress  in  question,  forbidding  exemption 
from  liability  imposed  by  the  act,  was  not  violated  by 
a  contract,  limiting  liability  when  freely  and  fairly  en- 
tered into.    Adams  Express  Co.  v.  Croningery  supra. 

In  the  Croninger  Case,  the  express  rate  on  an  inter- 
state shipment  between  the  points  of  shipment  was 
twenty-five  cents  for  a  package  where  the  agreed  value 
was  said  not  to  exceed  $50,  and  for  the  same  package, 
if  its  value  had  been  declared  at  $125,  the  rate  filed 
and  published  would  have  been  fifty-five  cents.  The 
shipment  was  a  diamond  ring  worth  much  more  than 
the  agreed  valuation. 

In  the  case  oi  Kansas  City,  etc.,  v.  Carl,  the  higher 
rate  under  the  common-law  liability  was  twenty  per 
cent,  higher  on  a  shipment  of  household  goods  than 
it  was  under  the  contract  of  shipment  in  question, 
where  the  value  was  stipulated  to  be  $5  per  hundred- 
weight. 

This  question  also  arose  in  the  case  of  Chicago,  B, 
&  Q.  R.  R.  Co.  V.  MUler,  226  U.  S.,  513,  33  Sup.  Ct, 
155,  57  L.  Ed.,  323,  where  a  bill  of  lading  signed  by 
the  shipper's  agent  placed  a  value  of  $100  on  a  stal- 
lion claimed  afterwards  to  be  worth  $2,000.  It  was 
held  that  the  shipper  was  estopped  to  claim  a  higher 
value  than  that  agreed  upon  because  upon  that  repre- 
sentation he  had  secured  a  lower  rate. 
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The  last  opinion  by  the  supreme  court  of  the  United 
States  (Mr.  Justice  Day)  was  in  a  suit  to  recover  the 
value  of  a  car  of  automobiles  valued  at  about  $15,000, 
when  the  contract  was  on  an  agreed  valuation  of  $50, 
and  the  contract  was  upheld  as  reasonable  and  valid. 
It  was  said : 

'  *  The  facts  detailed  show  that  there  was  nothing  un- 
fair in  the  contract.  It  was  made  between  competent 
parties,  dealing  at  arm 's  length ;  and,  for  the  purpose, 
so  far  as  the  shipper  was  concerned,  of  securing  the 
lower  rate,  it  deliberately  took  ui)on  itself  the  risk  of 
lessened  recovery  in  case  of  loss  for  the  sake  of  the 
lower  rate.  ...  If  the  rates  were  unreasonable 
it  is  for  the  commission  to  correct  them  upon  proper 
proceedings.  If  this  were  not  so,  the  interstate  com- 
merce act  would  fail  to  make  effectual  one  of  its  prime 
objects,  the  prevention  of  discrimination  among  ship- 
pers."   Pierce  Co.  v.  Wells  Fargo  d  Co.,  supra. 

The  federal  authorities  above  cited  permit  one  in- 
quiry, viz.:  Was  the  contract  fairly  entered  into  be- 
tween the  parties?  The  rate  cannot  be  questioned 
except  before  the  commission,  and,  when  fairly  entered 
into,  the  amount  of  the  agreed  valuation  cannot  be 
afterward  disputed.  In  the  case  of  Pierce  Co.  v.  Wells 
Fargo  Co.,  the  actual  value  of  the  automobiles  was 
$15,000,  while  the  agreed  valuation  was  only  $50,  but 
the  contract  was  upheld  notwithstanding  this  disparity. 
The  agreement  that  $15,000  worth  of  automobiles  are 
only  worth  $50  may  seem  absurd,  but  if  the  representa- 
tion was  made  by  the  shipper  in  order  to  get  the  lower 
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of  two  rates  open  to  him,  it  is  held  that  he  is  bound 
by  the  agreement.  Great  Northern  By.  Co.  v.  O'Con- 
nor, 232  U.  S.,  506,  34  Sup.  Ct.,  380,  58  L.  Ed.,  703; 
Boston  &  Maine  B.  B.  v.  Hooker,  233  U.  S.,  97,  34  Sup. 
Ct.,  526,  58  L.  Ed.,  868 ;  Kansas  Sou.  By.  Co.  v.  Carl, 
227  U.  S.,  639,  33  Sup.  Ct.,  391,  57  L.  Ed.,  683.  The 
only  thing  left  open  is  as  to  whether  the  contract  (how- 
ever hard  it  may  seem)  was  freely  and  fairly  entered 
into. 

In  the  O'Connor  Case,  232  U.  S.,  508,  34  Sup.  Ct., 
380,  58  L.  Ed.,  703,  and  the  Bobinson  Case,  233  U.  S., 
173,  34  Sup.  Ct.,  556,  58  L.  Ed.,  901,  it  was  said  that 
the  conclusiveness  of  the  filed  rates  has  no  application 
to  attempted  fr^tudulent  acts  or  false  billing.  But 
there  is  no  hint  at  fraud  or  false  billing  in  the  present 
case.  The  rates  were  open  to  inspection  at  the  station 
of  the  defendant  at  Murf reesboro,  and  if  the  terms  of 
the  contract  were  not  known,  they  were  at  least  avail- 
able to  plaintiff.  He  must  take  notice  of  the  rates  ap- 
plicable when  they  are  filed  with  the  interstate  com- 
merce commission,  as  required  by  law,  and  actual  want 
of  knowledge  is  no  excuse.  The  shipper 's  knowledge  of 
the  lawful  rate  is  conclusively  presumed.  The  rate 
when  made  out  and  filed  is  notice,  and  its  effect  is  not 
lost,  although  it  is  not  actually  posted  at  the  station. 
Kansas  City  Sou.  By.  v.  Carl,  227  U.  S.,  639,  33  Sup. 
Ct.,  391,  57  L.  Ed.,  683. 

The  fact  that  the  agreed  value  was  not  the  result 
of  special  negotiation  between  the  parties,  but  was  a 
fixed  and  arbitrary  value  put  into  the  contract  by  the 
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carrier,  and  appearing  in  a  list  applying  to  any  and 
all  animals  of  a  class,  regardless  of  actual  value,  does 
not  seem  to  render  it  any  the  less  the  contract  of  the 
parties,  according  to  these  federal  cases. 

In  the  Carl  Case,  the  Harriman  Case,  and  in  Pierce 
Co.  V.  Wells  Fargo  &  Co.,  this  is  decided  against  the 
contention  of  plaintiff.  In  the  Carl  and  Harriman 
Cases  the  agreed  valuation  was  set  out  in  the  printed 
contract  in  a  table  applying  an  arbitrary  valuation  as 
to  any  horse,  or  any  cow,  or  other  animal  appearing 
therein. 

In  the  case  of  Great  Northern  R.  Co.  v.  O'Connor, 
232  U.  S.,  511,  34  Sup.  Ct.,  380,  58  L.  Ed.,  703,  the 
question  was  made  that  the  contract  was  on  a  printed 
form,  and  there  was  no  bona  fide  effort  to  agree  on  a 
valuation,  and  therefore  the  plaintiff  was  entitled  to 
recover  the  full  valuation.  It  was  held  that  it  was  un- 
necessary for  the  railway  to  offer  evidence  to  sustain 
the  reasonableness  of  rates,  classification,  or  other 
terms  in  the  tariff  filed  with  the  commission ;  that  the 
shipper  had  the  right,  by  appropriate  proceedings,  to 
attack  the  rate  or  the  classification,  and  if  either  or 
both  were  held  to  be  unreasonable,  could  secure  ap- 
propriate relief,  either  by  reparation  order,  or  by  suit 
in  court  after  such  finding  of  unreasonableness;  that 
so  long  as  the  tariff  rate  based  on  value  remained 
operative,  it  was  binding  upon  the  shipper  and  carrier 
alike,  and  was  to  be  enforced  by  the  courts  in  fixing 
the  rights  and  liabilities  of  the  parties ;  that  the  tariffs 
are  filed  with  the  commission  and  are  open  to  inspec- 
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tion  at  every  station ;  that  in  view  of  the  multitude  of 
transactions,  it  is  not  necessary  that  there  shall  be  an 
inquiry  as  to  each  article,  or  a  distinct  agreement  as 
to  the  value  of  each  shipment.  If  no  value  is  stated, 
the  tariff  rate  applicable  to  such  a  state  of  facts  ap- 
plies. If,  on  the  other  hand,  there  are  alternative  rates 
based  on  value,  and  the  shipper  names  a  value  to  secure 
the  lower  rate,  the  carrier,  in  the  absence  of  something 
to  show  rebating  or  false  billing,  is  entitled  to  collect 
the  rate  which  applies  to  goods  of  that  class,  and  if 
sued  for  their  loss,  it  is  liable  only  for  the  loss  of 
what  the  shipper  had  declared  them  to  be  in  class  and 
value,  and  the  court  said: 

**Nor  was  the  result  changed  because  of  the  use  of 
printed  forms.  This  appears  from  the  ruling  of  Hurt 
v.  Pa.  R.  Co,,  112  U.  S.,  331  (5  Sup.  Ci,  151,  28  L.  Ed., 
717),  where  it  was  claimed  that  the  shipper  had  not 
been  asked  to  state  the  value,  but  had  merely  signed  a 
printed  contract  naming  a  value.  The  court  said :  *  The 
valuation  named  was  the  '  *  agreed  valuation, ' '  the  one 
on  which  the  minds  of  the  parties  met,  however  it  came 
to  be  fixed,  and  the  rate  of  freight  was  based  on  that 
valuation,  and  was  fixed  on  condition  that  such  was 
the  valuation,  and  that  the  liability  should  go  to 
that  extent  and  no  further.'  "  Great  Northern 
R.  Co.  V.  O'Connor,  232  U.  S.,  516,  34  Sup.  Ct.,  383,  58 
L.  Ed.,  703. 

Undoubtedly  the  federal  authorities  are  controlling 
upon  this  subject.  It  is  the  duty  of  the  State  courts 
to  adhere  to  the  rules  of  construction  and  holdings  of 
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the  federal  courts  on  this  subject.  The  cases  above 
cited  give  conclusive  authority  to  uphold  the  contract 
here  in  question.  The  action  of  the  trial  court  and  of 
the  court  of  civil  appeals  in  limiting  the  liability  of  the 
railway  to  the  agreed  valuation  of  $5  per  head  for 
each  hog  shipped  as  contained  in  the  printed  contract 
in  question  is  therefore  approved  and  aflSrmed. 
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SiLLiMAN  V,  International  Life  Insubance  Company.* 
{Nashville.    December  Term,  1914.) 

1.  INSURANCE.     Life  Insurance.     Suicide.     Exchange  of  policy. 
In  1910  insure^  took  out  a  life  insurance  policy  for  five  years, 

which  provided  that  he  might,  at  any  premium  date,  excharge 
it  for  any  form  of  policy  then  in  use,  at  the  premium  nred 
by  his  age  at  the  time  the  exchange  was  made,  or  at  the  age 
of  the  original  policy,  by  paying  the  difference  in  premiums 
for  the  past  years,  with  interest.  The  policy  also  provided 
that  in  case  of  suicide  within  one  year  from  its  date  the  com- 
pany should  be  liable  only  for  the  amount  of  the  premiums  paid. 
Four  years  thereafter  insured  demanded  an  exchange  of  his 
policy  for  another  form,  refusing  to  make  a  new  application 
with  health  certificate,  and  the  company  made  the  exchange 
on  the  old  application,  stating  that  the  new  policy  was  issued 
In  exchange  for  the  former  one.  The  premium  paid  was  the 
premium  for  the  age  of  insured  at  that  time.  The  new  policy 
provided  that  in  case  of  suicide  "within  one  year  from  the  date 
<ni  which  this  insurance  begins,"  the  limit  of  recovery  should  be 
the  premiums  paid.  Insured  committed  suicide  six  months 
after  the  change  was  effected,  and  the  beneficiary  refused  the 
company's  tender  of  the  premium  paid  on  the  exchange  policy. 
Held,  that  the  two  policies  were  in  effect  one  and  the  same 
contract,  and  that  the  insurance  began,  within  the  meaning 
of  the  suicide  clause  in  the  second  policy,  at  the  time  of  the 
issuance  of  the  original  policy.     (Post,  pp.  308-313.) 

Case  cited  and  distinguished:     Gans,  Ex'r  v.  Aetna  Life  Ins.  Co., 
108  N.  B.,  — . 

2.  INSURANCE.      Life    insurance.      Suicide   clause.      Construc- 
tion. 

A  provision  in  a  life  insurance  policy,  limiting  recovery  thereon 
to  the  amount  of  the  premium  in  case  of  suicide  while  sane 


*For  the  effect  of  a  provision  avoiding  policy  if  death  results 
from  suicide,  "sane  or  insane,"  see  note  in  17  L.  R.  A.,  89. 
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or  insane  within  one  year  from  the  date  thereof,  is  reasonable, 
and  should  be  favorably  considered  by  the  courts  to  prevent 
fraud  on  the  companies.     {Postf  pp.  313-315.)  j 

Cases  cited  and  approved:     Billings  v.  Ins.  Co.,  64  Vt,  78;  Mut 
L.  Ins.  Co.  V.  Wiswell,  35  L.  R.  A.,  262. 


FROM   GILES 


Appeal  from  the  Chancery  Court  of  Giles  County. — 
W.  S.  Borden,  Chancellor. 

Childers  &  Woodward,  for  appellant. 

E.  E.  EsLicK,  for  appellee. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  case  is  before  us  on  bill  and  demurrer,  the  bill 
setting  forth  the  following  facts : 

In  January,  1910,  the  Tennessee  Life  Insurance 
Company  issued  to  William  B.  Silliman  a  policy  of 
insurance  on  his  life  for  the  sum  of  twenty-five  hun- 
dred dollars,  payable  to  his  wife  Mattie  I.  Silliman. 
The  consideration  was  the  payment  of  *' thirty-eight 
and  23/100  dollars  in  advance,  being  the  premium  for 
one  year 's  term  insurance,  and  the  payment  of  a  like 
sum  of  thirty-eight  and  23/100  dollars  on  or  before  the 
12th  day  of  January  in  every  year  thereafter  during 
four  years  of  the  life  of  the  insured. ' '  The  policy  pro- 
vided that  it  should  be  incontestable  after  the  expira- 
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tion'  of  one  year  from  the  date  of  its  issue  except  for 
nonpayment  of  premiums.  It  contained  also  the  fol- 
lowing '' privilege  of  exchange." 

**This  policy  is  issued  for  a  term  of  five  years  from 
the  date  hereof  and  no  longer,  but  on  any  anniversary 
of  this  policy  and  while  in  force,  the  company  will,  upon 
its  surrender,  grant  in  exchange  therefor,  without 
medical  re-examination  a  new  policy  on  any  plan  then 
written  for  an  amount  not  greater  than  the  sum  insured 
by  this  policy,  and  at  the  rate  of  premium  required  for 
this  (the)  kind  of  policy  chosen  at  the  age  then  attained, 
or  at  a  premium  rate  required  for  the  original  age  and 
date,  upon  the  payment  of  the  difference  in  premiums 
with  six  per  cent,  interest  per  annum." 

The  policy  contained  likewise  the  following  condi- 
tion: 

**In  case  of  suicide  committed  while  sane  or  insane 
within  one  year  of  the  date  hereof,  the  liability  of  the 
company  shall  not  exceed  the  amount  of  the  premiums 
paid  on  this  policy." 

Between  the  date  of  the  issuance  of  the  policy  above 
mentioned  and  the  12th  day  of  January,  1914,  the  de- 
fendant, International  Life  Insurance  Company,  took 
over  all  of  the  assets  of  the  Tennessee  Life  Insurance 
Company,  and  assumed  and  bound  itself  to  carry  out 
all  of  the  contracts  and  obligations  of  the  former  com- 
pany. Up  to  the  time  of  this  assumption  the  insured 
promptly  paid  his  premiums  to  the  former  company, 
and  on  being  informed  of  the  assumption  he  thereafter 

131Teim20 
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paid  his  premiiuns  to  the  latter  company,  and  his  policy 
was  in  full  force,  on  the  12th  day  of  January,  1914, 
when,  to  quote  the  bill: 

**ln  accordance  with  the  terms  of  said  policy  and 
upon  the  demand  of  the  said  W.  B.  Silliman  therefor, 
the  defendant  company  issued  to  the  said  W.  B.  Silli- 
man its  policy  No.  26688,  being  a  whole  life  or  ordinary 
life  policy,  with  the  annual  premium  of  $90.40,  which 
said  amount  was  paid  in  full  by  the  said  W.  B.  Silli- 
man on  said  date,  and  said  policy  of  insurance  was 
made  payable  to  the  complainant,  Mattie  I.  Silliman,  in 
the  sum  of  $2,500,  upon  the  death  of  the  insured.  This 
policy  of  insurance  was  issued  by  defendant  in  accord- 
ance with  the  terms  of  the  said  first  policy,  and  upon 
the  demand  of  the  said  W.  B.  Silliman  therefor.  No 
new  application  was  made  for  said  policy,  and  the 
original  application  made  to  the  Tennessee  life  Insur- 
ance Company,  above  mentioned,  or  a  photographic 
copy  of  the  same,  was  attached  to  the  new  policy  by  the 
defendant.     ...     " 

There  was  also  attached  to  said  policy  a  rider  in 
these  words: 

'^This  policy  is  issued  in  exchange  for  and  in  lieu 
of  Tennessee  Life  policy  No.  757  issued  by  the  Ten- 
nessee Life  Insurance  Company." 

It  also  contained  a  provision  that  it  was  nonforfeit- 
able **from  date  of  issue  and  incontestable  after  one 
year,"  and  the  following  clause  on  the  subject  of 
suicide : 
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''In  case  of  suicide,  committed  while  sane  or  insane 
within  one  year  from  the  date  on  which  this  insurance 
begins,  the  limit  of  the  recovery  hereunder  shall  be  the 
premiums  paid. ' ' 

The  bill  continues : 

**In  the  year  1910,  the  said  W.  B.  SiUiman  was 

• 

stricken  with  some  disease  of  the  stomach  and  bowels, 
the  exact  nature  of  which  the  physicians  were  unable 
to  determine,  and  was  from  that  time  and  until  the 
time  of  his  death  in  a  helpless  and  hopeless  condition, 
being  unable  to  leave  his  home  or  to  take  any  nourish- 
ment except  liquids.  During  this  period  he  continued 
to  suffer  the  greatest  agony  of  mind  and  body,  and 
was  thought  by  his  physicians  to  be  at  all  times  in  im- 
minent danger  of  death.  This  condition  was  well  known 
to  the  defendant  company  at  the  time  the  said  W.  B. 
SiUiman  made  the  demand  for  the  policy  to  which  he 
was  entitled  under  his  original  contract.  When  de- 
mand was  made  by  W.  B.  Silliman  for  the  change  in 
the  form  of  his  policy,  the  defendant  company  sent  to 
him  blanks  upon  which  were  to  be  made  out  a  certificate 
of  health.  This  application  and  this  certificate  of  health 
he  declined  to  execute,  expressly  demanding  the  issue 
of  the  new  policy  under  the  terms  of  the  original  con- 
tract and  notifying  the  defendant  company  that  he  had 
taken  the  matter  up  with  the  insurance  department  of 
Tennessee,  and  their  refusal  to  comply  with  their  con- 
tract would  result  in  a  revocation  of  their  license.  The 
defendant  company  thereupon  issued  and  changed  the 
form  of  policy  in  accordance  with  the  demand  made 
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upon  them,  and  in  accordance  with  their  original  under- 
taking, without  any  new  application  containing  repre- 
sentations and  warranties,  and  without  medical  ex- 
amination, the  same  being  issued  upon  the  original 
application,  and  the  representations  and  warranties 
and  medical  examination  which  had  been  made  in 
1909." 

On  July  1,  1914,  the  insured  died  as  the  result  of 
suicide.  Due  proofs  of  loss  were  filed  with  the  defend- 
ant, to  which  no  objection  was  made.  The  company, 
however,  immediately  denied  all  liability  under  its 
policy  '^except  for  the  amount  of  the  premium  which 
had  been  paid  since  the  change  in  the  form  of  the 
policy, ' '  and  on  September  10,  1914,  tendered  this  sum, 
which  was  refused.  Thereupon  the  present  bill  was 
filed. 

The  defendant  filed  a  demurrer  containing  in  varying 
forms  the  single  defense  that  under  the  facts  stated 
no  cause  of  action  was  shown.  The  chancellor  over- 
ruled the  demurrer,  but  under  the  section  of  the  Code 
applicable  to  the  subject  granted  an  immediate  appeal 
to  this  court.  Here  the  defendant  assigned  for  error 
the  decree  of  the  chancellor  in  overruling  the  demurrer. 

We  think  the  decree  of  the  chancellor  should  be 
affirmed.  It  seems  to  us  quite  clear  that  under  the  facts 
stated  the  new  policy  was  but  a  continuation  of  the 
same  insurance  contract.  It  was  based  on  the  old 
application  and  the  old  medical  examination,  and  the 
new  terms  were  in  strict  accord  with  the  provisions  of 
the  first  policy,  granting  to  the  insured  the  right  to 
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make  just  such  a  selection  to  take  the  place  of  the 
original  form.  The  same  may  be  said  of  the  higher 
rate  of  premium  paid.  We  are  unable  to  see  how  a 
different  result  can  be  based  on  the  circumstance  that 
the  premium  was  fixed  at  the  rate  applicable  to  the  age 
the  insured  had  attained  when  the  new  policy  was 
issued,  that  is,  forty-eight  years,  rather  than  at  the  old 
rate,  supplemented  by  the  difference  in  cash,  with  six 
per  cent,  added.  The  two  rates  meant  the  same  thing 
to  the  company,  being  but  different  expressions  of  the 
same  price  of  insurance,  but  the  choice  of  either  was 
addressed  simply  to  the  convenience  of  the  insured. 

We  are  referred  to  the  case  of  Milton  H,  Gans,  ExW, 
V.  JEtna  Life  Ins.  Co.,  decided  by  the  court  of  appeals 
of  New  York,  February  15,  1915,  108  N.  E.,  — ,  as  an 
opposing  authority.  There  is  a  general  resemblance 
between  the  facts  of  the  two  cases,  but  there  are  like- 
wise important  differences.  In  the  Oans  Case,  the 
facts,  so  far  as  necessary  to  state  them,  were  that  on 
April  5,  1907,  the  company  issued  a  ''term  policy" 
insuring  the  life  of  one  Hockstadter  for  the  term  of 
five  vears — 

** except:  (a)  Upon  the  expiration  of  the  policy  it 
might  be  renewed  and  continued  for  the  successive 
term  of  five  years  each  until  the  insured  had  passed  the 
insuring  age  of  sixty  years,  by  paying  premiums  as 
prescribed  by  an  included  table;  or  (b)  upon  any  anni- 
versary of  its  date  it  might  be  *  exchanged  upon  medical 
re-examination  for  a  new  policy  upon  any  plan  then  in 
use  by  said  company  on  payment  of  premiums  re- 
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quired  for  such  new  policy,  for  the  insuring  age  then 
attained  by  the  insured';  or  (c)  be  exchanged  at  any 
time  within  five  years  from  its  date  for  a  then  lawful 
policy  of  any  kind  issued  April  5, 1907,  by  the  company 
to  be  dated  April  5,  1907,  and  issued  at  the  insurer's 
age  at  that  date,  on  payment  of  a  sum  equal  to  the 
difference  between  the  aggregate  of  the  premiums  then 
actually  paid  and  the  aggregate  of  the  premiums  the 
substituted  policy  should  have  earned  from  April  5, 
1907,  with  interest,  provided  in  either  case  of  ex- 
changed policies,  *the  premium  required  by  such  new 
policy  shall  be  paid  on  the  date  stipulated  for  payment 
of  premiums  under  this  policy,  that  the  amount  of  in- 
surance shall  not  be  increased  nor  the  premium  rate 
be  less  than  required  by  this  policy,  and  that  applica- 
tion for  such  new  policy  be  made,  and  this  policy  re- 
tired. " 

It  is  recited  in  the  opinion  that  on  April  3,  1912,  the 
insured  made,  under  the  second  above  option,  a  writ- 
ten application  to  the  company  for  a  new  policy,  and 
therein  agreed  that  the  statements  and  answers  in 
the  application  for  the  term  policy  **  shall  be  the  basis 
of  a  new  contract  or  policy  herein  applied  for  and 
form  a  part  of  the  same,  except  that  the  kind  of  policy, 
amount  of  same,  and  the  premiums  thereon,  shall  be 
as  specified  below."  It  is  further  recited  that  the  ap- 
plication stated  the  kind  of  policy  desired,  and  certified 
in  regard  to  the  physical  condition  of  the  applicant, 
and  requested  ''that  the  new  policy  contain  the  pro- 
vision for  disability."    The  opinion  continues: 
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*  ^  In  accord  with  the  application  for  the  *  new  contract 
or  policy/  which  was  made  a  part  of  this,  the  policy 
sued  upon  was  isued.  The  appeal  presents  the  single 
question.  Did  the  two  policies  form  a  single  contract 
made  April  5, 1907,  under  which  the  suicide  clause  was 
at  the  death  of  the  insured  inoperative  because  the 
suicide  was  not  within  one  year  from  April  5,  1907,  as 
found  by  the  trial  term?  The  appellate  division,  re- 
versing, found  the  contrary.  .  .  .  The  policy  in 
suit  is  dated  April  5,  1912,  and  in  it  the  insured,  and 
the  defendant  said:  'If  the  insured  shall  commit  sui- 
cide within  one  year  from  the  date  hereof,  while  sane 
or  insane,  the  policy  shall  be  null  and  void.*  This  is 
a  rigid  and  certain  agreement  from  which  no  doubt  or 
hesitation  as  to  its  meaning  can  spring.  They  also 
said :  '  The  policy  and  the  application  heref or  consti- 
tuted the  entire  contract  between  the  parties  hereto. 
.  .  .  '  It  is  and  must  be  conceded  that  there  is  no 
language  or  stipulation  within  the  policy  or  applica- 
tion for  it  which  conflicts  with  or  affects  the  stipulation 
above  quoted.  The  reference  to  the  application  in 
consideration  of  which  the  policy  was  issued  is  a  strong 
confirmation  of  the  integrity  of  the  stipulation.  It  ap- 
plies for  a  'new  contract  or  policy,'  specifying  the  kind 
desired.  The  policy  of  April  5,  1912,  is,  in  form  and 
substance,  an  independent,  complete,  and  isolated  con- 
tract. It  expressed  no  dependence  on  or  connection 
with  the  term  policy. ' ' 

And  so  it  was  held  that  the  policy  of  1912  was  a 
new  and  independent  contract,  and  that  the  clause  in 
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respect  of  death  by  suicide  referred  to  the  date  of  that 
policy,  and,  the  suicide  having  occurred  within  one 
year  of  the  date  thereof,  the  policy  could  not  be  col- 
lected. 

The  differences  between  the  policy  sued  on  in  the 
Gans  Case  and  that  before  us  are  now  apparent.  Not 
only  is  there  nothing  to  show  that  the  policy  of  1914 
is  '^an  independent,  complete,  and  isolated  contract," 
expressing  no  dependence  on  or  connection  with  the 
term  policy,  but,  on  the  contrary,  it  is  expressly  shown 
that  they  are  connected,  and  that  the  second  was  issued 
because  of  and  in  compliance  with  the  requirements 
of  the  first.  Again,  so  far  from  there  having  been  filed 
an  application  for  a  **new  contract  or  policy,"  no  ap- 
plication was  filed  at  all,  but  simply  a  demand  was 
made  that  another  form  of  policy  be  issued  in  com- 
pliance with  the  agreement  therefor  in  the  first  policy. 
It  is  also  shown  that  this  demand  was  sought  to  be 
evaded  by  the  company  through  its  suggestion  for  a 
new  application,  and  a  new  health  certificate,  that  this 
suggestion  was  repudiated  by  the  insured,  and  his  de- 
mand for  compliance  with  the  contract  renewed,  accom- 
panied by  a  pointed  reference  to  the  fact  that  he  had 
brought  the  matter  to  the  attention  of  the  insurance 
department  of  the  State,  and  that  thereupon  the  de- 
fendant yielded,  and  issued  the  policy  which  the  in- 
sured demanded  as  a  compliance  with  the  contract 
contained  in  the  term  policy,  and  that  defendant  had 
attached  to  its  policy  the  application  filed  with  the  term 
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policy,  and  a  rider  showing  that  its  policy  was  issued 
*4n  exchange  for  and  in  lieu  of"  the  term  policy. 

Furthermore,  the  suicide  clause  in  the  policy  sued 
on  does  not  refer  to  the  date  of  this  policy,  but  **  within 
one  year  from  the  date  on  which  this  insurance  begins. ' ' 
It  is  true  that  if  the  policy  stood  alone,  "this  insur- 
ance'* would  have  to  be  construed  as  referring  to  the 
date  of  the  policy ;  but  it  appearing  from  what  we  have 
already  said  that  the  dominant  purpose  was  to  carry 
out  the  contract  embraced  in  the  policy  of  1910,  this 
clause  must  be  held  to  apply  to  the  date  of  that  policy, 
since  it  was  then  that  ''the  insurance"  began.  Any 
other  construction  would  result  in  giving  an  effect  to 
the  clause  in  question  which  would  nulify  the  whole 
tenor  of  the  contract  between  the  parties.  It  may  be 
true  that  the  suicide  clause  as  thus  construed  was  a 
useless  stipulation  in  the  policy  sued  on,  considered 
alone,  since  the  one  year  from  the  date  the  insurance 
began  had  long  since  elapsed ;  but  it  is  more  consonant 
with  the  agreement  of  the  parties,  as  evidenced  by 
everything  else  in  the  case,  that  this  clause  would  be 
treated  as  mere  surplusage  even  than  that  it  should  be 
permitted  to  stand  apart,  and  out  of  harmony  with 
all  of  the  other  facts  showing  the  true  intent  of  the 
parties. 

We  believe  that  in  general  the  suicide  clause  of  the 
kind  we  have  before  us  is  treated  favorably  by  the 
courts  {Billings  v.  Ins.  Co.,  64  Vt.,  78,  24  Atl.,  656, 17  L. 
R.  A.,  89,  33  Am.  St.  Rep.,  913,  and  note;  Note,  also, 
to  Mvt.  L.  Ins.  Co.  v.  Wiswell,  35  L.  R.  A.,  262,  263), 
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since  the  commission  of  suicide  by  an  insured  while  in 
his  right  mind,  if  such  a  thing  be  possible,  which  some 
doubt,  in  order  that  the  beneficiary  in  the  policy  may 
collect  it,  is  nothing  less  than  a  fraud  on  the  company ; 
and  so  much  of  the  clause  as  refers  to  persons  of  un- 
sound  mind  is  likewise  worthy  of  favorable  considera- 
tion, since  the  evidence  of  such  a  condition  is  easy  to 
fabricate  and  diflScult  for  the  insurer  to  overthrow. 
Therefore  it  is  not  at  all  improper  that  insurance  com- 
panies should,  by  this  clause,  render  unnecessary  any 
inquiry  into  the  mental  condition  of  the  insured  at  the 
time  of  his  self-destruction.  It  is  equally  commendable 
that  the  limit  should  be  brief,  as  being,  on  the  one  hand, 
suflBcient  to  enable  the  company  to  satisfy  itself  of  the 
honest  purposes  of  the  insured,  while  protecting  itself 
against  possible  fraud  on  his  part ;  and  at  the  same  time 
it  is  desirable  that  the  insured  should  not  feel  that  he 
should,  during  the  whole  life  of  the  policy,  be  unpro- 
tected against  the  possibility  of  bringing  death  to  him- 
self by  his  own  hand  through  the  blameless  misfortune 
of  losing  his  mental  faculties.  The  insured  in  the  case 
before  us  had  the  right  to  guard  against  such  a  con- 
tingency, as  we  believe  he  did,  by  confining  that  con- 
tingency to  the  first  year  of  his  insurance.  When  he 
had  lived  through  that  year,  and  so  outlived  the  clause 
in  questioi\,  he  had  attained  a  status  with  the  company 
more  valuable  than  the  one  he  held  when  he  obtained 
his  policy  in  1910.  We  cannot  think  that  it  was  his  pur- 
pose to  waive  that  advantage,  or  of  the  company  by 
indirection  to  take  it  from  him.    Viewing  the  case  as  a 
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whole,  we  believe  that  we  have  given  to  the  contract 
and  writings  of  the  parties  the  only  construction  which 
they  can  reasonably  bear. 

The  result  is  that  the  decree  of  the  chancellor  must 
be  affirmed,  and  the  cause  remanded  for  answer  and 
further  proceedings. 
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•  State,  ex  rel.  Qbeenb,  v.  Bimmeb,  Wabden. 
State,  ex  rel.  Scruggs,  v.  Same. 

{Nashville.    December  Term,  1914.) 

1.  PARDON.     Imprisonment.     Parole.     Indeterminate    sentence 
law. 

Under  Indeterminate  Sentence  Law  (Acts  1913,  ch.  8),  providing 
that  the  board  of  prison  commissioners  shall  constitute  a 
board  of  parole,  and  shall  have  power  to  cause  to  be  released 
on  parole  any  person  sentenced  to  confinement  in  the  peni- 
tentiary who  has  served  the  minimum  term  provided  by  law, 
that  such  convicts  while  on  parole  shall  remain  in  the  custody 
of  the  warden,  subject  to  be  returned  to  the  penitentiary  at 
any  time  upon  violation  of  the  terms  of  parole,  and  that  in 
considering  applications  for  parole  the  board  shall  not  enter- 
tain any  petition  nor  hear  any  argument  of  any  attorney  or  any 
person  unconnected  with  the  penitentiary  in  favor  of  or  against 
the  parole,  etc.,  a  prisoner  has  not  the  absolute  right  to  be 
released  upon  parole  provided  he  has  a  clean  conduct  record 
while  in  prison  and  has  served  the  minimum  term  for  his  of- 
fense, since  the  act  invests  the  board  of  prison  commissioners 
with  discretion  as  to  the  exercise  of  the  power  conferred  in 
the  Interest  of  public  policy.     (Post,  pp,  317-327.) 

Acts  cited  and  construed:     Acts  1913,  ch.  8. 

Cases  cited  and  distinguished:  Board  of  Prison  Commissioners 
V.  De  Moss,  157  Ky.,  289;   Woods  v.  State,  130  Tenn.,  100. 

Cases  cited  and  approved:  Wilson  v.  Commonwealth,  141  Ky., 
341;  Board  v.  Smith,  155  Ky.,  425. 

2.  STATUTES.     Construction.     Intention  of  legislature.     Adop- 
tion of  act  of  anotiier  State. 

Although  a  statute  be  taken  practically  verhatim  from  that  of 
another  State,  the  interpretation  put  upon  the  original  statute 
by  the  courts  of  its  State  can  have  no  binding  effect  upon  the 
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courts  of  the  adopting  State  in  interpreting  such  act  after  its 
enactment  in  the  second  State.     {Post,  p.  327.) 

Case  cited  and  approved:     Smith  v.  Coal  Co.,  116  Tenn.,  552. 

3.  PARDON.  Imprisonment.  Parole.  Indeterminate  sentence 
law. 
Under  Acts  1913,  ch.  52,  providing  for  paroles  in  case  of  prisoners 
sentenced  under  laws  previous  to  the  indeterminate  sentence 
law  (Acts  1913,  ch.  8),  a  prisoner  by  good  conduct  in  prison 
secures  no  absolute  right  to  parole  by  the  governor  on  the 
recommendation  of  the  board  of  prison  commissioners,  since 
the  act  vests  in  such  prison  commissioners  a  discretion  as 
to  the  exercise  of  their  power.     (Post,  pp,  327,  328.) 

Acts  cited  and  construed:     Acts  1913,  ch.  52;  Acts  1913,  ch.  8. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court  to  the  Court  of  Civil 
Appeals  and  by  certiorari  to  the  Court  of  Civil  Appeals 
from  the  Supreme  Court — ^A.  G.  Butheefobd,  Judge. 

M.  P.  EsTBs  and  H.  E.  Pendleton,  for  relator. 

Wm.  H.  Swiggabt,  Jr.,  Assistant  Attorney-General, 
for  the  State. 

Mb.  Justice  Fanchbr  delivered  the  opinion  of  the 
Court. 

These  two  eases  were  instituted  in  the  circuit  court 
of  Davidson  county.  The  Greene  case  is  a  petition  for 
writ  of  habeas  corpus y  whereby  Walter  M.  Greene,  a 
convict  of  the  penitentiary,  seeks  to  obtain  his  discharge 
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from  the  penitentiary  on  the  ground  that  he  had  served 
his  minimum  term  under  the  indeterminate  sentence 
law  (chapter  8,  Acts  of  1913). 

He  was  convicted  at  the  May  term  of  the  criminal 
court  of  Davidson  county  of  petit  larceny,  and  was 
sentenced  to  serve  an  indeterminate  sentence  of  from 
one  to  five  years  in  the  State  penitentiary  for  said 
crime.  He  was  received  at  the  penitentiary  at  Nash- 
ville, Tenn.,  in  May,  1913.  He  filed  this  petition  No- 
vember 28,  1914. 

He  avers  that  the  defendant  Rimmer  is  now  the  war- 
den of  the  State  penitentiary,  and  assumes  to  have 
the  custody  and  control  of  the  petitioner;  that  he  has 
served  the  minimum  sentence  as  provided  by  law, 
and  has  observed  all  the  rules  and  regulations  formu- 
lated by  the  board  of  prison  commissioners  and  said 
warden,  as  authorized  and  required  by  said  act;  that 
he  has  heretofore  made  application  on  the  blanks  pre- 
pared by  said  warden  and  board  of  prison  commis- 
sioners to  be  paroled  under  the  terms  of  said  act  (chap- 
ter 8,  Acts  1913),  said  application  in  every  way  meet- 
ing every  requirement  and  rule  required  by  said  act; 
but  that  said  board  and  warden  have  refused  to  release 
him  on  parole  as  required  by  the  terms  of  the  act,  by 
reason  of  which  he  avers  that  he  is  unlawfully  re- 
strained of  his  liberty  by  said  warden,  and  is  entitled 
to  be  set  at  liberty  by  the  orders  of  the  court,  subject 
to  the  terms,  conditions,  and  restrictions  prescribed 
*bv  said  act,  and  to  the  rules  and  regulations  adopted 
bv  said  board  and  warden  under  the  terms  of  the  act. 
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He  avers  that  the  prison  oflScials  have  no  discretion  in 
granting  or  refusing  paroles,  but  that  it  is  mandatory 
upon  the  board  of  prison  commissioners  to  grant  the 
parole  as  soon  as  he  has  completed  his  minimum  term. 

The  lower  court  and  the  court  of  civil  appeals  re- 
fused the  relief  sought,  for  the  reason  that  the  statute 
gives  a  discretion  in  the  matter  to  the  board  of  prison 
commissioners,  and  that  the  court  cannot  dictate  the 
terms  of  a  parole ;  also  for  the  reason  that  the  remedy 
of  habeas  corpus  cannot  lie— that,  if  the  petitioner  has 
any  right,  it  must  be  determined  upon  ma/ndamus 
against  the  prison  board  to  compel  them  to  act,  and 
until  ordered  released  bv  the  board  the  warden  was 
bound  to  detain  the  prisoner. 

In  his  petition  for  certiorari  to  this  court,  the  appli- 
cant sets  forth  that  the  parole  law  was  taken  from  the 
statute  of  Kentucky,  and  that  in  the  cases  of  Wilson 
V.  Commonwealth,  141  Ky.,  341,  132  S.  W.,  557,  and 
Board  v.  Smith,  155  Ky.,  425,  159  S.  W.,  960,  it  was 
held  that  the  board  possessed  no  discretion  in  the  mat- 
ter, and  that  the  act  is  mandatory  upon  the  board  to 
grant  the  parole  as  soon  as  the  prisoner  has  served  his 
minimum  term  and  complied  with  the  requirement  of 
the  act. 

It  is  insisted  that  our  statute  is  practically  identical 
with  the  Kentucky  law,  both  using  the  words  '*  shall 
have  the  power  to  parole,"  and  that  the  legislature  of 
Tennessee,  in  adopting  the  law,  also  adopted  the  judi- 
cial construction  placed  upon  it  prior  to  the  passage  of 
our  act. 


320  TENNESSEE  REPORTS,     [131  Term, 


state  ex  rel.  v.  Rlmmer. 


It  is  insisted  that  this  court,  in  the  case  of  Woods 
V.  State,  decided  at  the  April  term,  1914,  at  Jackson, 
169  S.  W.,  558,  gave  an  opinion  upon  the  constitution- 
ality of  said  law,  and  that  the  remarks  in  the  opinion 
pertaining  to  the  question  of  the  discretion  of  the 
board  are  dictum;  that  the  court  was  in  error  in  its 
construction  of  the  law  in  that  case,  and  that  that  con- 
struction should  now  be  overruled. 

This  is  a  very  important  question,  involving  the 
rights  of  many  hundreds  of  prisoners,  and  we  have 
undertaken  to  give  the  question  the  consideration  it 
deserves,  and  have  again  considered  the  holding  of  the 
court  in  the  case  of  Woods  v.  State.  It  must  be  ad- 
mitted that  the  court  of  Kentucky  has  taken  a  different 
view  of  this  question.  The  two  laws  are  very  similar, 
though  not  identical.  There  is  nothing  to  show  that 
our  statute  was  taken  from  the  act  of  Kentucky, 
although  in  its  essential  features  it  is  in  eflfect  about 
the  same.  In  Wilson  v.  Commonwealth,  141  Ky.,  341, 
132  S.  AV.,  557,  it  was  held  that  the  act  of  1910  of  that 
State  gave  the  prisoner  convicted  under  the  indetermi- 
nate sentence  law  of  Kentucky  a  right  to  the  parole 
after  the  minimum  term  of  the  sentence  prescribed  by 
the  law  had  been  served,  since  to  hold  the  prisoner 
longer  in  confinement  would  be  making  his  punishment 
to  that  extent  depend  solely  upon  the  will  of  the  board 
of  prison  commissioners,  a  nonjudicial  body.  In  the 
case  of  Board  of  Prison  Commissioners  v.  De  Moss, 
157  Ky.,  289, 163  S.  W.,  183,  the  holding  in  the  Wilson 
and  Smith  Cases  was  reviewed.    The  legislature  of 
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Kentucky  in  the  meantime  had  passed  an  amendment 
to  the  act,  which,  upon  its  face,  appears  to  give  the 
hoard  of  prison  commissioners  a  discretion  to  refuse  or 
grant  a  parole.  This  amendment  provides  that  the 
board  of  prison  commissioners  shall  consider  the  ap- 
plication for  parole,  together  with  the  prisoner  *s  record 
of  deportment  in  the  penitentiary,  on  the  determination 
of  his  right  to  parole  or  discharge,  and  upon  said 
record  the  commissioners  may,  in  their  discretion, 
grant  or  refuse  the  application. 

It  was  again  held  in  the  De  Moss  Case,  upon  review 
of  the  statute  as  amended,  that  after  a  convict  had 
served  his  minimum  term,  if  he  had  complied  with  the 
conditions  upon  which  he  was  entitled  to  parole, 
namely,  that  for  nine  months  previous,  while  serving 
the  TniTiiTnTinn  term,  he  was  ' '  obedient  to  the  rules  and 
regulations  of  the  institution/'  the  board  or  prison 
commissioners  would  be  without  legal  right  to  refuse  to 
parole  him,  and  it  was  considered  that  to  give  the 
board  an  arbitrary  right  to  refuse  the  parole  would  be 
to  defeat  the  object  of  the  law,  having  in  view  the  senti- 
ment now  obtaining  in  the  more  enlightened  countries 
of  this  and  the  Old  World,  that  society  is  in  some 
measure  responsible  for  the  wrongdoing  of  its  criminal 
classes;  such  sentiment  giving  place  to  more  humane 
treatment  that  will  have  a  tendency  to  reform  and  make 
them  useful  members  of  society.  The  court  in  that 
case  passed  on  the  effect  of  the  act  of  1912  of  the  Ken- 
tucky legislature,  whereby  it  would  seem  that  there  was 
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an  effort  of  the  legislature  to  make  dear  that  a  discre- 
tion was  given  to  the  board  in  granting  or  refusing 
the  parole,  but  the  court  said : 

'  *  This  can  no  more  be  said  to  confer  upon  the  board 
of  penitentiary  commissioners  the  arbitrary  power 
claimed  for  them  than  the  original  act. ' ' 

These  decisions  by  the  Kentucky  court  are  predicated 
upon  the  idea  that  the  board  of  prison  commissioners 
are  a  nonjudicial  body,  and  that  to  grant  them  a  dis- 
cretion in  the  matter  would  be  in  effect  to  confer  upon 
them  judicial  powers. 

The  De  Moss  Case  was  a  petition  for  mandamus, 
filed  against  the  board  to  compel  it  to  issue  the  parole. 
The  petition  averred  that  he  had  served  the  minimum 
term  of  two  years,  and  during  that  time  he  gave  strict 
obedience  to  all  the  rules  and  regulations  of  the  insti- 
tution, and  that  no  charges  of  misconduct  were  brought 
against  him.  A  demurrer  was  interposed  to  this  peti- 
tion raising  the  question  of  its  suflSciency  to  grant  the 
prisoner  a  parole,  and  upon  its  being  overruled  the 
board  refused  to  plead  further,  thereby  raising  the 
direct  question  of  whether  the  board  possessed  any 
discretion  in  granting  or  refusing  the  application.  It 
was  ordered  that  the  prisoner  should  be  paroled  as  a 
matter  of  right,  he  having  complied  with  the  terms  of 
the  law. 

Judges  Turner  and  Hannah  dissented  to  so  much  of 
the  opinion  as  holds  that  a  prisoner  convicted  under 
the  indeterminate  sentence  law,  who  is  eligible  to 
parole,  is  entitled  to  parole  as  a  matter  of  right. 
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In  the  present  case,  the  petitioner  contends  that  he 
is  entitled  to  a  release  on  parole  as  a  matter  of  right, 
and  that  no  official  and  no  board  has  any  discretion. 

This  court  fnlly  considered  the  question  here  pre- 
sented in  the  case  of  Woods  v.  State,  169  S.  W.,  558. 
That  case  involved  the  constitutionality  of  the  inde- 
terminate sentence  law,  and  it  was  proper,  in  order  to 
determine  the  question,  to  construe  the  statute.  It  was 
held  that  the  powers  conferred  on  the  board  of  prison 
commissioners  are  not  judicial  in  their  nature,  but  only 
administrative ;  that,  while  they  are  required  to  exer- 
cise judgment  and  discretion,  it  is  essential  that  such 
powers  be  vested  in  administrative  officers,  to  a  limited 
extent,  at  least;  otherwise,  they  cannot  discharge  any 
of  their  duties.  We  quote  from  that  opinion  as  fol- 
lows : 

'*As  to  the  extent  of  the  discretion  conferred,  the  act 
imposes  upon  the  exercise  of  the  power  of  the  board 
of  prison  commissioners  to  grant  a  parole  the  con- 
dition that  such  power  shall  not  be  exercised  until  the 
prisoner  has  served  the  minimum  of  punishment  fixed 
by  law  for  the  crime  committed.  When  this  has  been 
accomplished,  the  discretion  to  grant  the  parole  arises. 
On  first  blush,  the  discretion  seems  then  unlimited; 
but  it  was  without  doubt  in  the  mind  of  the  legislature 
that  the  same  principles  should  control  which  were 
laid  down  in  section  4  as  conditions  for  final  discharge. 
That  is  to  say,  the  board  must  believe,  from  the  history 
of  the  prisoner  and  his  conduct  during  his  sendee  of 
the  minimum  term,  that  during  his  qualified  liberty 
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under  the  parole  he  will  probably  not  violate  the  law, 
and  generally  that  his  release  on  parole  will  not  be 
incompatible  with  the  interests  of  society.     .    .     . 

**  Under  the  present  statute  the  punishment  is  fixed 
at  a  maximum,  subject  to  diminution  below  that  num- 
ber of  years,  after  the  minimum  shall  have  been  served, 
through  the  operation  of  certain  discretion  vested  in 
the  board  of  prison  commissioners.  But  until  final 
discharge  the  diminution  referred  to  is  only  a  qualified 
one,  since  the  prisoner  is  only  out  on  his  own  recogni- 
zance, so  to  speak,  subject  to  be  returned  into  actual 
physical  confinement  at  any  moment." 

After  reviewing  the  Kentucky  statute,  and  the  cases 
above  referred  to,  and  again  considering  the  effect  of 
our  statute,  we  are  satisfied  that  the  construction  placed 
upon  it  in  the  case  of  Woods  v.  State,  supra,  is  a  proper 
one. 

The  fact  that  the  legislature  of  Kentucky  in  1912 
passed  an  amendment  to  the  Kentucky  act  of  1910, 
whereby  it  seems  to  make  clear  that  a  discretion  was 
granted  to  the  board  in  the  matter  of  granting  applica- 
tions of  this  nature,  might  indicate  that  the  legisla- 
ture was  not  satisfied  with  the  construction  placed 
upon  the  act  by  the  court.  However  this  may  be,  we 
are  satisfied  that  it  was  the  intent  of  the  legislature 
in  our  act  of  1913  to  grant  to  the  board  of  prison  com- 
missioners a  discretion.  This  act  provides  that  the 
board  of  prison  commissioners  are  constituted  a  board 
of  parole,  and  shall  have  the  power  to  cause  to  be  re- 
leased on  parole  any  person  sentenced  to  confinement 
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in  the  penitentiary  who  has  served  the  minimmn  term 
provided  by  law  for  the  offense  committed  by  him  less 
good  time,  provided  that  no  convict  serving  a  life  sen- 
tence shall  be  paroled  until  he  has  served  for  twenty- 
five  years;  that  such  convicts,  while  on  parole,  shall 
remain  in  the  lawful  custody  and  under  the  control 
of  said  board,  subject  to  be  returned  to  the  penitentiary 
at  any  time  upon  violation  of  the  terms  of  parole ;  that 
geographical  limits  wholly  within  the  State  may  be 
fixed  in  each  case,  and  the  same  enlarged  or  reduced, 
according  to  the  conduct  of  the  prisoner;  that  in  con- 
sidering applications  for  parole,  the  board  shall  not 
entertain  any  petition,  or  hear  any  argument  of  any 
attorney  or  any  person  not  connected  with  the  peni- 
tentiaiy  in  favor  or  against  the  parole  or  release  of 
any  prisoners;  but  it  may  institute  inquiries  by  cor- 
respondence, by  taking  testimony,  or  otherwise,  as  to 
the  history  of  physical  or,  mental  condition  or  charac- 
ter of  such  prisoner. 

If  we  should  hold  that  all  convicts  must  be  released 
under  this  statute  when  they  have  served  the  minimum 
term,  the  worst  and  most  confirmed  criminal  within  the 
prison  will  be  placed  upon  the  same  terms  as  the 
unfortunate  individual,  who,  without  vicious  tenden- 
cies, has  been  tempted  to  fall.  The  minimum  and  maxi- 
mum terras  of  imprisonment  were  originally  provided 
by  law  so  the  jury  could  grade  the  offense.  The  inde-^ 
terminate  sentence  law  has  taken  from  the  jurj'^  any 
discretion  as  to  the  time  of  imprisonment,  and  placed 
convicts  under  confinement  for  an  indeterminate  peri- 
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od,  not  to  exceed  the  maximum  heretofore  prescribed 
for  a  given  offense.  In  place  of  granting  to  the  jury  or 
the  court  the  duty  to  foresee  the  restraining  effect  of 
the  imprisonment,  and  to  say  what  period  of  time  will 
be  sufficient  to  meet  the  ends  of  justice,  and  probably 
reform  the  individual,  the  legislature  has  wisely  pro- 
vided a  system,  and  placed  it  in  the  hands  of  trained 
prison  officials,  who,  observing  the  conduct  of  the  pris- 
oner, mav  he  able  to  sav  at  what  time  after  the  mini- 
mum  has  been  served  he  may  be  trusted  with  a  limited 
freedom,  and  thereafter  further  observe  him  and  say 
when  he  may  be  considered  reliable  and  trustworthy, 
so  he  may  be  probably  released  entirely  without  violat- 
ing the  law,  when  the  board  may  recommend  to  the 
governor  that  he  grant  such  prisoner  a  final  discharge. 
It  is  so  apparent  that  a  discretion  is  here  given,  in 
order  to  meet  the  beneficent  ends  desired,  that  no  argu- 
ment is  needed.  This  court  has  heretofore  held  the  law 
constitutional,  construing  it  as  herein  indicated,  and 
we  are  entirely  satisfied  that  this  is  the  legislative 
intent.  Nor  is  the  position  of  petitioner's  counsel  well 
taken  that  he  is  now  entitled  to  have  this  court  adjudge 
that  he  has  the  right  to  the  mandate  of  the  court  that 
he  be  paroled  as  a  matter  of  right,  subject  to  such 
rules  as  to  the  conditions  and  territorial  limits  apply- 
ing to  his  release  as  the  board  of  prison  commissioners 
may  determine,  upon  that  question  being  now  referred 
to  the  board.  This  position  is  entirely  untenable,  in 
view  of  the  manifest  purposes  of  the  act.    The  prisoner 
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must  be  dealt  with  entirely  by  the  board  in  determining 
when  he  may  be  entitled  to  the  parole. 

We  prefer  our  interpretation  of  this  statute  to  that 
of  the  Kentucky  courts,  though  it  be  admitted  the  act 
was  taken  from  the  Kentucky  law,  which  is  not  entirely 
apparent.  And  conceding  that  the  interpretation  by 
the  courts  of  the  State  from  which  our  act  is  taken  is 
entitled  to  great  consideration,  there  is  no  binding 
effect  to  it.  If  it  is  not  in  harmony  with  the  purposes 
and  policy  of  the  lawmaking  body  of  the  State  of  its 
adoption,  the  judicial  construction  placed  upon  the  law 
by  the  State  of  its  origin  will  be  denied.  Smith  v.  Coal 
Co.,  115  Tenn.,  552,  92  S.  W.,  62,  4  L.  E.  A.  (N.  S.), 
1180. 

Other  questions  of  procedure,  etc.,  need  not  be  con- 
sidered, as  this  disposes  of  the  merits  of  the  contro- 
versy, and  we  preferred  to  deal  with  the  merits  of  the 
case,  overlooking  any  technical  questions. 

It  results  that  the  writ  of  certiorari  is  denied. 

The  same  must  be  the  effect  of  our  holding  in  the  case 
of  Edward  Scruggs  herein.  He  avers  that  he  is  a 
prisoner  convicted  under  the  law  prior  to  the  passage 
of  the  indeterminate  sentence  law,  and  seeks  to  be 
paroled  by  virtue  of  Acts  of  1913,  ch.  52.  This  is  a 
companion  act  to  the  indeterminate  sentence  law  (chap- 
ter 8,  Acts  of  1913),  and  provides  for  paroles  in  cases 
of  prisoners  sentenced  under  former  laws.  This  law 
is  to  regulate  the  paroling  of  prisoners  by  the  governor 
on  the  recommendation  of  the  board  of  prison  cormnis- 
sioners,  when  such  prisoner  has  served  the  minimum 
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term  provided  by  law  for  the  offense  committed  by  him, 
and  his  limited  freedom  is  placed  nnder  the  same  re- 
straints and  conditions  as  prisoners  paroled  nnder 
chapter  8  of  said  Acts.  All  that  has  been  said  herein 
applies  with  eqnal  force  to  this  application.  The  dis- 
cretion is  as  clear  as  that  contained  in  the  other  act; 
and  for  the  same  reasons  this  petition  is  also  denied. 
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Western  Oil.  Refining  Company  v.  DaiiTON,  Clebk  of 

County  Couet.* 

{Nashville.    December  Term,  1914.) 

COMMERCE.  Interstate  commerce.  Privilege  tax.  "Transac- 
tion commercially  continuous." 
Laws  1909,  eh.  479,  sec.  A,  provides  that  every  corporation  or 
local  agent  having  oil  depots  or  warehouses  for  delivering  oil, 
or  any  local  agent  using  a  railroad  car  or  railroad  depot  for 
such  purpose,  shall  pay  a  privilege  tax.  Plaintiff  oil  company 
had  its  principal  place  of  business,  and  also  its  barrel  factory, 
in  Indiana,  and  had  a  refinery  in  Illinois,  and  had  no  branch 
office  in  the  State,  but  its  salesman,  employed  on  a  salary,  and 
without  interest  in  its  collections,  took  orders  for  oil  and  bar- 
rels addressed  to  plaintiff,  which  shipped  a  tank  car  of  oil  from 
its  refinery  and  a  car  of  barrels  from  its  factory  to  a  point 
in  the  State,  consigned  to  itself,  on  arrival  of  which  the  sales- 
man notified  customers,  and,  if  they  furnished  barrels,  delivered 
oil  from  the  car,  and,  if  they  furnished  no  barrels,  took  bar- 
rels from  the  car  and  filled  them  from  the  tank  car,  and  made 
collections  at  the  time,  and  some  customers  left  their  barrels  of 
oil  at  the  side  of  the  track  for  several  days  before  removing 
them,  and  any  barrels  not  taken  away  were  reshipped  to  plain- 
tiff in  Kentucky.  Held^  that  the  barrels  were  offered  "as  a 
part  of  a  transaction  commercially  continuous,"  and  as  inciden- 
tal to  delivery  under  the  first  act  of  transportation;  that  the 
putting  of  the  oil  in  barrels  did  not  constitute  a  local  depot; 
and  that  the  oil  and  barrels  were  within  the  protection  of  the 
commerce  clause,  and  hence  not  liable  to  the  privilege  tax. 

Acts  cited  and  construed:     Acts  1909,  ch.  479,  sec.  4. 

Cases  cited  and  distinguished:     Caldwell  v  North  Carolina,  187 
U.  S.,  625;  Rearick  v.  Pennsylvania,  203  U.  S.,  510. 


*0n  the  question  of  license  or  occupation  tax  on  hawkers  and 
peddlers,  and  persons  engaged  in  soliciting  orders  by  sample  or 
otherwise  as  a  violation  of  the  commerce  clause,  see  notes  In 
19  L.  R.  A.  (N.  S.),  297  and  28  L.  R.  A.  (N.  S.),  265. 
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Cases  cited  and  approved:  Austin  v.  Tennessee,  179  U.  S.,  359; 
Brown  v.  Maryland,  12  Wheat.,  443;  May  y.  New  Orleans,  178 
U.  S.,  51;-  Lovehin  v.  Tansil,  118  Tenn.,  717;  Dozier  v.  Alabama, 
218  U.  S.,  124;  Crenshaw  v.  Arkansas,  227  U.  S.,  389;  Stewart 
V.  Michigan,  232  U.  S.,  666;  General  Oil  Co.  v.  Crain,  209  U.  S., 
211. 


FROM    TROUSDALE. 


Appeal  from  the  Circuit  Court  of  Trousdale  County. 
— J.  H.  GoRDENHiBE,  Judge. 

Tbue  &  DoBSBT  and  J.  D.  McMtjbbay,  for  appellant. 

Frank  M.  Thompson,  Attorney-General,  for  ap- 
pellee. 

Mr.  Justice  Whuams  delivered  the  opinion  of  the 
Court. 

This  suit  was  begun  before  a  justice  of  the  peace  by 
the  Western  Oil  Eefining  Company,  hereinafter  re- 
ferred to  as  the  Oil  Company,  against  Dalton,  derk  of 
the  county  court,  to  recover  a  sum  demanded  of  it  as  a 
privilege  tax,  and  which  it  paid  under  protest.  From 
an  adverse  judgment  the  Oil  Company  prosecuted  an 
appeal  to  the  circuit  court,  where  the  case  was  heard 
on  an  agreed  statement  of  facts,  and  the  Oil  Company 
denied  relief;  this  appeal  resulting. 

The  Oil  Company  was  incorporated  under  the  laws 
of  Indiana;  its  principal  office  and  place  of  business 
being  at  Indianapolis.  It  maintains  no  branch  offices, 
and  has  had  no  office,  agency,  or  warehouse  in  this 
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State.  It  has  a  refinery  at  Lawrenceville,  111.,  the  prod- 
ucts of  which  it  sells  direct  to  the  trade.  It  also  manu- 
factures in  the  State  of  Indiana  steel  barrels  to  contain 
oil  so  produced.  These  products  are  marketed  through 
the  medium  of  salesmen,  one  of  whom  was  Todd,  whose 
field  included  portions  of  Tennessee. 

In  accordance  with  the  regular  system,  Todd  went 
to  Trousdale  county  and  took  written  orders  for  oils 
and  barrels,  which  orders  were  addressed  to  the  com- 
pany; these  orders  being  taken  on  condition  that  a 
sufficient  number  of  the  same  could  be  procured  to 
justify  a  shipment  to  Hartsville  in  that  county,  where 
the  purchasers  were  to  receive  the  goods.  The  orderers 
were  given  the  privilege  of  examining  the  goods  to 
ascertain  whether  they  were  as  represented. 

A  specimen  of  the  order  is  as  follows : 

WESTERN  OIL  REFINING  COMPANY, 
INDIANAPOLIS,  IND. 

Order  No.  132.  Date,  May  1. 

Sold  to  William  B.  Smith ;  ship  to  Hartsville,  Tenn. ; 
post  oflSce,  R.  R.  2,  Templow,  Tenn. 

How  to  ship, ;  when, 

Terms,  C.  O.  D. ;  telephone,  Nos.  300, 143. 

50  gallons  kerosene  $  6.50 

1  steel  barrel  5.50 


$12.00 
[Signed]     Purchaser,  William  B.  Smith. 

Salesman,  J.  E.  Todd. 
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In  some  instances,  however,  the  purchaser  of  oil 
had  his  own  barrel  and  ordered  only  oil. 

On  receipt  of  the  orders,  the  company  shipped  a 
tank  car  of  oil  from  its  refinery  in  Illinois  and  a  car 
load  of  barrels  from  Indiana  to  itself  at  Hartsville 
for  the  purpose  of  filling  the  orders. 

Upon  arrival  of  these  cars  at  Hartsville,  the  agent 
of  the  railroad  company  there  wired  the  Oil  Company, 
whereuiK)n  it  by  mail  notified  the  purchasers,  and  sent 
Todd  from  Indiana,  his  home,  to  make  deliveries,  but 
only  to  ordering  customers,  which  deliveries  were  made 
in  manner  following: 

To  those  who  had  ordered  only  oil,  the  quantity 
specified  in  the  order,  and  no  more,  was  drawn  from 
i;he  tank  car  used  for  transport  into  the  customer's 
barrel ;  otherwise  a  barrel  as  specified  was  taken  from 
the  car  load  of  barrels  and  filled  with  oil  so  drawn; 
collections  being  made  at  the  time.  There  was  no  stor- 
age of  the  oil  in  a  depot  or  warehouse,  or  at  all,  except 
that  a  few  customers  were  late  in  coming  in,  and  a  few 
barrels  of  oil  were  left  as  long  as  several  days  for 
them  at  the  side  of  the  railroad  track,  and  the  cars 
used  for  interstate  transport  released.  Most  of  these 
customers  later  called  for  and  took  these  barrels  so 
temporarily  left  for  them.  Any  barrels  not  so  taken 
up  were  reshipped  to  the  Oil  Company  at  Scotsville, 
Ky. 

At  the  end  of  each  day's  delivery  Todd  remitted  all 
collections  to  the  Oil  Company  at  Indianapolis.  He 
was  paid  his  salary  and  expenses  from  that  point. 
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and  had  no  monetary  interest  in  the  sales  or  collec- 
tions. 

By  adopting  this  method  of  sale  and  delivery  approx- 
imately one-half  cent  per  gallon  was  saved  in  freight 
charges,  and  was  more  convenient. 

The  authority  under  which  the  clerk,  Dteilton,  de- 
manded and  collected  the  privilege  tax  was  section 
4  of  chapter  479  of  the  Acts  of  Tennessee  of  1909, 
which  provides  that: 

' '  Each  and  every  person,  firm,  partnership,  corpora- 
tion, or  local  agent  having  oil  depots,  storage  tanks, 
or  warehouses  for  the  purpose  of  selling,  delivering,  or 
distributing  oil  of  any  description,  and  each  and  every 
person,  firm,  partnership,  corporation,  or  local  agent 
using  a  railroad  car  or  railroad  depots  for  such  pur- 
pose, shall  pay  a  privilege  tax  as  follows,"  etc. 

The  Oil  Company's  theory  for  recovery  is  that  these 
commodities  were  protected  as  being  in  the  course  of 
interstate  commerce,  and  therefore  not  subject  to  the 
local  taxing  power. 

The  contentions  of  the  defendant  clerk  in  support 
of  the  taxing  power  of  the  State  are  that  the  mode  of 
shipment  was  a  scheme  or  device  adopted  by  the  Oil 
Company  to  evade  or  circumvent  the  tax  laws  of  this 
State,  within  the  scope  of  the  ruling  in  the  case  of 
Austin  V.  Tennessee,  179  U.  S.,  359,  21  Sup.  Ct.,  132, 
45  L.  Ed.,  232 ;  and,  further,  that  in  the  transfer  of  oil 
from  tank  cars  into  barrels  at  Hartsville,  in  this  State, 
the  commodities  (oil  and  barrels)  had  come  to  rest  in 
this  State  from  course  of  commerce,  and  were  thus 
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SO  '* acted  upon"  by  the  consignor  as  that  the  origi- 
nal package,  the  tank,  was  broken,  and  new  packages 
created,  thus  losing  to  the  commodities  their  distinct 
character  of  interstate  shipments,  and  bringing  them 
within  the  range  of  local  .taxation,  within  the  daimed 
meaning  of  Brown  v.  Maryland,  12  Wheat.,  443,  6  L. 
Ed.,  678,  and  May  v.  New  Orleans,  178  U.  S.,  501,  20 
Sup.  Ct.,  976,  44  L.  Ed.,  1167. 

These  contentions  of  the  defendant  clerk  must  be 
tested  as  to  soundness  by  several  rulings  made  in  re- 
cent cases  by  the  supreme  court  of  the  United  States 
in  which  the  character  of  commodities  has  been  con- 
sidered, in  such  connection,  and  defined  with  no  incon- 
siderable nicety.  This  test  may  be  by  us  made  to  best 
purpose  by  taking  up  and  analyzing  these  federal  de- 
cisions, which  must  govern  us  in  determination  of  the 
pending  case,  in  historical  order. 

In  Caldwell  v.  North  Carolina,  187  U.  S.,  625,  23 
Sup.  Ct.,  229,  47  L.  Ed.,  338,  reversing  127  N.  C,  521, 
37  S.  E.,  138,  it  appeared  that  the  Chicago  Portrait 
Company,  from  its  office  in  Chicago,  after  taking  or- 
'  ders  in  North  Carolina,  shipped  to  Greensboro,  in  that 
State,  enlarged  portraits,  and,  in  a  separate  package, 
picture  frames;  that,  on  receipt  at  Greensboro,  Cald- 
well, as  agent  of  the  portrait  company,  carried  them 
to  a  room  of  the  company,  opened  the  boxes  in  which 
the  respective  shipments  were  made,  assorted  and  put 
together  the  pictures  and  frames,  and  made  deliveries 
to  purchasers  in  Greensboro.  The  court,  through  Mr. 
Justice  Shiras,  said: 
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'*That  the  frames  and  the  pictures  were  sepa- 
rate  packages,  if  such  was  the  case,  was  merely  for 
convenience  in  packing  and  handling,  and  '  placing  the 
pictures  in  their  proper  places'  [the  language  of  the 
verdict]  meant  that  each  picture  was  placed  in  the 
frame  designed  for  it.  The  selection  of  the  frame  was 
as  much  a  part  of  the  purchase  and  sale  as  the  selection 
of  the  picture. ' ' 

The  argument  of  the  supreme  court  of  North  Caro- 
lina had  been  that,  as  the  pictures  had  not  been  com- 
pleted by  their  being  framed  in  Chicago,  no  title 
passed  from  the  company  to  a  given  purchaser  until 
the  pictures  were  put  into  the  frames  and  delivered  by 
agent  Caldwell,  and  that,  as  the  act  of  combination  and 
completion  and  the  act  of  delivery  were  in  North  Caro- 
lina, the  local  tax  law  was  applicable. 

We  think  it  obvious  that  the  federal  supreme  court 
put  its  immediate  holding  contra  on  the  point  that  a 
particular  picture  and  a  particular  frame  were  origi- 
nally designed  the  one  for  the  other,  before  consign- 
ment, in  conformity  with  the  selection  of  the  frame  on 
the  part  of  the  customer ;  further,  that  the  separation 
of  the  packages  was  treated  as  being  merely  for  con- 
venience in  handling. 

In  the  case  of  Rearick  v.  Pennsylvania,  203  U.  S., 
510,  27  Sup.  Ct.,  159,  51  L.  Ed.,  295,  reversing  26  Pa. 
Super.  Ct.,  384,  a  shipment  of  brooms  was  involved. 
An  Ohio  concern  employed  an  agent  to  solicit  orders 
in  Pennsylvania,  and,  when  it  had  received  a  large 
number  of  orders,  it  filled  them  at  its  place  of  business 
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in  Columbus,  forwarding  the  goods  to  defendant  Rear- 
ick,  its  agent,  by  rail,  addressed  to  him,  but  marked, 
*'For  A.  B.,'^  the  customer,  with  the  number  of  the  or- 
der also  on  the  given  package,  for  further  identification. 
Only  Rearick  had  authority  to  receipt  the  carrier,  and 
he  made  deliveries  if  the  customer  did  not  refuse  the 
commodity  as  not  being  up  to  sample— a  right  reserved. 
The  brooms  in  question  were  tagged  and  marked,  but 
they  were  tied  together  in  bundles  of  about  a  dozen, 
for  convenience  in  shipment.  It  was  contended  that 
the  brooms,  before  they  were  sold,  had  become  min- 
gled with,  or  a  part  of,  the  common  mass  of  goods  in 
the  State,  and  so  subject  to  the  local  tax  law.  The 
court  held,  however,  that  the  brooms  were  specifically 
appropriated  to  specific  contracts  of  sale, -in  a  practi- 
cal, if  not  in  a  technical,  sense,  and  that,  *' under  such 
circumstances,  it  is  plain  that,  wherever  may  have 
been  the  title,  the  transport  of  the  brooms  for  the 
purpose  of  filling  the  contracts  was  protected  com- 
merce. ' ' 

It  was  hinted,  if  not  plainly  pointed  out,  in  the  Rear- 
ick Case,  that  actual  appropriation  to  specific  pur- 
chasers of  the  goods  is  not  the  distinguishing  mark; 
that  such  might  bear  on  the  question  of  title ;  but  that 
the  nonpassing  of  title  from  the  vendor  to  the  vendee 
is  not  itself  a  governing  factor  in  determining  whether 
the  commerce  in  the  commodities  continues  to  be  pro- 
tected. 

This  court,  in  the  case  of  Loverin  v.  TansU,  118 
Tenn.,  717, 102  S.  W.,  77,  treated  the  Rearick  Case  as 
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one  that  yet  held  to  the  doctrine  of  preappropriation 
and  identification  of  parts  of  the  goods  shipped,  so  to 
speak,  in  bulk,  and  said : 

''In  the  case  at  bar  the  goods  are  packed  and 
shipped  in  bulk,  in  unidentified  packages,  not  segre- 
gated from  others  of  like  kind,  or  appropriated  to  any 
particular  purchaser,  and  remained  the  property  of 
the  seller  until  the  original  packages  were  broken,  and 
the  articles  selected  and  delivered,  and  the  sale  con- 
summated in  Tennessee.     .    .    . 

''The  case  of  Rearick  v.  Com.  of  Pennsylvania,  we 
think,  carried  the  protection  of  the  commerce  clause 
of  the  constitution  to  its  utmost  limit.  We  do  not 
believe  that  it  will  be  further  extended ;  certainly  not 
to  cover  a  case  of  this  kind.'' 

Dozier  v.  Alabama,  218  XT.  S.,  124,  30  Sup.  Ct.,  649, 
54  L.  Ed.,  965,  28  L.  R.  A.  (N.  S.),  264,  reversing  154 
Ala.,  83,  46  South.,  9,  129  Am.  St.  Rep.,  51,  involved 
the  shipment  of  pictures  and  frames,  and  the  State 
court  had  held  the  pictures  to  be  protected  while  the 
frames  were  not ;  it  taking  the  distinction  on  the  ground 
that,  as  to  the  frames,  there  was  no  contract  of  sale 
consummated  until  after  the  arrival  of  the  frames  in 
Alabama;  that  by  the  terms  of  the  contract  the  cus- 
tomer was  not  bound  to  accept  and  pay  for  the  frame. 
The  contract  of  sale  of  the  picture  called  for  its  de- 
livery to  the  purchaser  "in  an  appropriate  frame, 
which  this  contract  entitles  me  to  accept  at  factory 
prices. ' ' 

131Tenn22 
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The  United  States  supreme  court,  admitting  that 
the  customer  was  not  bound  to  take  the  frame  unless 
he  saw  fit,  and  that  the  sale  took  place  in  Alabama, 
said: 

'*As  was  hinted  in  Rearick  v.  Pennsylvania,  .  .  . 
what  is  commerce  among  the  States  is  a  question  de- 
pending upon  broader  considerations  than  the  exist- 
ence of  a  technically  binding  contract,  or  the  time  and 
place  where  the  title  passed.  It  was  agreed  that  the 
frame  should  be  offered  along  with  the  picture.  The 
offer  was  a  part  of  the  interstate  bargain,  and,  as  it 
was  agreed  that  the  frame  should  be  offered  *at  fac- 
tory prices,'  and  the  company  and  factory  were  in  Chi- 
cago, obviously  it  was  contemplated,  if  not  agreed,  that 
the  frame  should  come  on  with  the  picture.  In  fact, 
the  frames  were  sent  on  with  the  pictures  from  Chi- 
cago, and  were  offered  when  the  pictures  were  ten- 
dered, as  part  of  a  transaction  commercially  continu- 
ous. .  .  .  We  are  of  opinion  that  the  sale  of  the 
frames  cannot  be  so  separated  from  the  rest  of  the 
dealings  between  the  Chicago  company  and  the  Ala- 
bama purchaser  as  to  sustain  the  license  tax  upon  it.'* 

In  the  case  of  Crenshaw  v.  Arkansas,  227  U.  S.,  389, 
33  Sup.  Ct.,  57  L.  Ed.,  565,  reversing  95  Ark.,  464, 
130  S.  W.,  569,  a  shipment  of  cooking  ranges  was  un- 
der consideration.  The  State  court  construed  the  opin- 
ion in  the  case  of  Rearick  v.  Pennsylvania,  supra,  to 
be  based  upon  the  appropriation  by  a  tagging  of  the 
wares  by  the  vendor  in  Ohio  to  the  fulfillment  of  the 
contract  of  sale  as  being  the  turning  or  ruling  point, 
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and  gave,  as  one  of  two  reasons,  that  the  cooking 
ranges  in  question  were  not  separated  or  tagged  with 
the  name  of  any  particular  purchaser,  but  that  the 
appropriation  was  made  by  the  agent  of  the  vendor 
after  the  goods  reached  Arkansas.  Disposing  of  the 
case  on  writ  of  error,  M.r  Justice  Day,  for  the  su- 
preme court,  combated  the  other  reason  given  by  the 
Arkansas  court,  but  did  not  in  terms  refute  the  one 
outlined  above.  As  indicated,  however,  the  holding 
of  the  State  court  was  reversed. 

The  latest  case  is  that  of  Stewart  v.  Michigan,  232  U. 
S.,  665,  34  Sup.  Ct.,  476,  58  L.  Ed.,  786,  reversing  167 
Mich.,  417,  132  N.  W.,  1071,  which  holds  that  mer- 
chandise shipped  from  Illinois  to  Michigan  in  cars  is 
protected  as  being  in  interstate  commerce,  where  upon 
arrival  of  the  cars  in  Michigan  goods  therein  are  de- 
livered to  customers  by  draymen  employed  by  the  de- 
fendant consignors,  who  fill  orders  at  the  cars  by 
checking  from  the  original  orders ;  there  being  no  iden- 
tifying marks  on  the  packages  except  as  to  contents. 
The  court  treated  the  State 's  contention  as  foreclosed 
by  the  decision  in  Crenshaw  v.  Arkansas,  without  any 
reference  to  the  previous  cases  in  which  the  acts  of 
designation,  identification,  or  selection  of  the  commod- 
ities for  the  particular  customer  seem  to  have  been 
made  the  basis  of  decision. 

This  resume  of  the  later  decisions  of  the  highest  fed- 
eral tribunal  fully  justify  the  following  comment  of 
Mr.  Justice  Shiras  in  Caldwell  v.  North  Carolina,  su- 
pra: 
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'^It  cannot  escape  observation  that  efforts  to  con- 
trol commerce  of  this  kind,  in  the  interest  of  the  States 
where  the  purchasers  reside,  have  been  frequently 
made  in  the  form  of  statutes  and  municipal  ordinaooes, 
but  that  such  efforts  have  been  heretofore  rendered 
fruitless  by  the  supervising  action  of  this  court.  The 
cases  hereinbefore  cited  disclose  the  truth  of  this  ob- 
servation. ' ' 

It  may  be  remarked  that  the  subsequent  course  of 
adjudication  makes  yet  more  patent  the  truth  of  the 
observation. 

However,  in  General  Oil  Co.  v.  Cram,  209  U.  S.,  211, 
28  Sup.  Ct.,  475,  52  L.  Ed.,  754,  affirming  117  Tenn., 
82,  95  S.  W.,  824,  121  Am.  St.  Rep.,  967,  it  appeared 
that  the  company  sought  to  be  subjected  to  our  tax 
laws  was  a  Tennessee  corporation,  with  its  principal 
place  of  business  in  Memphis.  Its  plants  for  the  man- 
ufacture of  oil  were  located  in  the  States  of  Pennsyl- 
vania and  Ohio.  A  distinct  branch  of  the  company's 
business  was  that  of  transporting  oil  in  tanks,  the 
course  of  business  being,  in  relation  thereto,  as  fol- 
lows: 

To  the  company  as  consignee  at  Memphis  oil  was 
brought  in  tank  cars  from  their  producing  plants.  This 
oil,  sold  before  shipment,  was  unloaded  at  Memphis 
only  for  the  purpose  of  distribution  in  smaller  vessels 
to  meet  the  requirements  of  orders  received  from  cus- 
tomers in  the  States  of  Arkansas,  Louisiana,  and  Mis- 
sissippi (excluding  Tennessee),  from  whom  the  com- 
pany always  had  on  hand  many  unfilled  orders  for 
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oil,  to  be  delivered  as  soon  as  convenient.  This  oil 
was  kept  separate  from  oils  for  sale  in  Tennessee,  in 
a  tank  marked,  **Oil  Already  Sold  in  Arkansas,  Louisi- 
ana, and  Mississippi, ' '  and  remained  in  Tennessee  only 
long  enough  (a  few  days)  to  be  properly  distributed 
according  to  the  orders  therefor.  The  court  said  that 
this  oil  first  consigned  to  Memphis  *'was  not  in  move- 
ment through  the  State,"  and,  further,  that  it  was 
held  at  Memphis,  not  in  necessary  delay  or  accommo- 
dation to  the  means  of  transportation,  but  for  the  busi- 
ness purpose  and  profit  of  the  company. 

' '  It  was  only  there  for  distribution,  it  is  said,  to  ful- 
fill orders  already  received.  But  to  do  this  required 
that  the  property  be  given  a  locality  in  the  State  be- 
yond a  mere  halting  in  its  transportation.  It  required 
a  storage  there — the  maintenance  of  the  means  of 
storage;  of  putting  it  in  and  taking  it  from  storage. 
The  bill  takes  pains  to  allege  this.     .     .     . 

''This  certainly  describes  a  business— describes  a 
purpose  for  which  the  oil  is  taken  from  transportation, 
brought  to  rest  in  the  State,  and  for  which  the  pro- 
tection of  the  State  is  necessary — a  purpose  outside  of 
the  mere  transportation  of  oil. ' ' 

We  think  it  apparent  that,  as  between  the  rulings  in 
the  first  set  of  cases  and  in  the  case  last  quoted  from, 
the  correct  decision  of  the  pending  case  must  depend 
upon  a  close  differentiation,  in  the  attempted  making 
of  which  we  could  wish  that  the  federal  tribunal  had 
spoken  more  pointedly  in  the  case  of  Crenshaw  v.  Ar- 
kansas or  in  Stewart  v.  Michigan  touching  the  test  con- 
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ceived  to  have  been  formerly  applied  by  it— the  preap- 
propriation  of  the  commodities  to  respond  to  the  order 
of  the  bargaining  customer. 

If  we  treat  this  test  as  one  now  discarded,  we  still 
arrive  at  the  conclusion  that  the  oil  and  barrels  were 
within  the  protection  of  the  commerce  clause  of  the 
federal  constitution.  Although  there  were  two  shii>- 
ments,  the  one  from  Indiana  and  the  other  from  Illi- 
nois, each  was  but  a  part  of  the  bargain  of  a  sale  that 
required  interstate  transportation  to  consummate.  The 
barrels  were  to  be  offered  along  with  the  oil,  and  were 
so  offered  and  received  **as  a  part  of  a  transaction 
commercially  continuous. ' ' 

The  change  in  or  readjustment  of  the  two  commod- 
ities— the  placing  of  the  oil  in  barrels— was  not  at  a 
local  plant  for  the  purpose  of  a  reconsignment,  as  in 
General  Oil  Co.  v.  Crain,  but  was  an  incident  to  deliv- 
ery under  the  first  act  of  transportation,  and  to  be 
likened  to  the  fitting  of  portraits  to  frames  in  the  local 
State  involved  in  Caldwell  v.  North  Carolina.  • 

We  therefore  are  of  opinion  that  the  trial  judge 
was  in  error.  Reversed,  with  judgment  here  in  favor  of 
the  Oil  Company. 
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State  Boabd  op  Law  Examinees  v.  Shimbr.* 
(NashviUe.    December  Term,  1914.) 

1.  ATTORNEY     AND     CLIENT.        Disbarment.        Limitations. 
Knowledge. 

Acts  1903,  ch.  247,  sec.  5,  proyiding  that  a  license  to  practice  law 
granted  by  the  supreme  court  on  certificate  of  the  State  board 
of  law  examiners,  if  procured  by  fraud ,  may  be  revoked  at  any 
time  within  two  years,  did  not  intend  that  the  limitation  should 
begin  to  run  until  knowledge  of  the  fraud  had  been  brought 
home  to  the  board  petitioning  for  a  revocation  of  license.  {Posty 
p.  349.) 

Acts  cited  and  construed:     Acts  1903,  ch.  247. 

2.  ATTORNEY    AND    CLIENT.       Disbarment.       Conviction    of 
crime.     Statute. 

Shannon's  Code,  sees.  5781-5783,  provide  that  charges  preferred 
against  an  attorney  shall  be  in  writing,  and  a  copy  furnished 
the  attorney,  authorize  the  courts  to  strike  from  their  rolla 
any  attorney  guilty  of  misdemeanor,  inconsistent  with  his  pro- 
fessional duties,  and  declare  that  one  so  stricken  may  not  prac- 
tice in  any  court  of  record.  Acts  1903,  ch.  247,  establishes 
a  State  board  of  law  examiners,  and  sections  3-5  thereof  pro- 
vide for  certification  by  the  board,  and  a  rule,  authorized  by 
section  6  thereof,  provides  that  an  applicant,  on  presentation 
of  his  duly  authenticated  license  from  another  State,  may  be 
admitted  without  examination,  if  the  board  is  satisfied  that  he 
is  worthy.  Respondent  presented  a  license  to  practice  in  Mary- 
land, but  did  not  inform  the  board  that  he  had  there  been 
convicted  of  obtaining  money  under  false  pretenses  and  served 
a  jail  sentence,  and  claimed  that  when  he  applied  he  had  no 
knowledge  of  a  proceeding   disbarring  him   from   practice   in 


*The  question  of  the  conviction  or  commission  of  crime  or  mis- 
conduct by  an  attorney  in  another  state  as  ground  for  disbarment 
is  treated  in  a  note  in  19  L.  R.  A.  (N.  S.),  892.  And  upon  the  dis- 
barment of  an  attorney  in  one  state  or  concealment  of  that  fact, 
as  ground  for  disbarment  in  another  state,  see  note  in  24  L.  R.  A. 
(N.  S.),  531. 
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Baltimore  city.  There  was  also  eyldence  of  complaints  against 
his  professional  conduct  in  the  State  in  his  dealings  with  poor 
and  ignorant  clients.  Held,  that  respondent  had  fraudulently 
withheld  information  which  he  was  bound  to  disclose  to  the 
board,  and  that  his  license  would  be  canceled  and  his  name 
stricken  from  the  rolls.     {Post,  pp.  249-353.) 

Acts  cited  and  construed:  Acts  1815,  ch.  97;  Acts  1817,  ch.  51,  sec. 
1;  Acts  1821,  ch.  66,  sec.  3. 

Code  cited  and  construed:     Sees.  5781,  5783  (S.). 

Cases  cited  and  distinguished:  In  re  Henderson,  88  Tenn.,  531; 
Smith  y.  State,  9  Tenn.,  228. 

Cases  cited  and  approved:  State  v.  Fields,  8  Tenn.,  137;  Smith 
V.  State,  9  Tenn.,  228;  Lawyer's  Tax  Cases,  55  Tenn.,  565; 
Davis  V.  State,  92  Tenn.,  634;  Brooks  v.  Fleming,  65  Tenn., 
331;  Hunt  v.  McClanahan,  48  Tenn.,  503;  IngersoU  v.  Coal  Co., 
117  Tenn.,  263;   In  re  Cameron,  126  Tenn.,  614. 


FROM  DAVIDSON. 


Ex  parte  proceedings  instituted  by  the  State  Board 
of  Law  Examiners  of  Tennessee,  in  Supreme  Court. 

John  B.  Kennedy,  for  respondent. 

Mb.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  State  board  of  law  examiners  of  Tennessee  ex- 
ists under  chapter  247  of  the  Acts  of  1903.  See  page 
575  of  the  published  acts  of  that  year.  The  purpose 
of  this  act  was  to  establish  a  state  board  of  examiners 
to  regulate  the  admission  of  persons  to  the  practice  of 
law,  etc.  The  board  consists  of  three  members,  who 
shall  be  appointed  from  time  to  time  by  the  supreme 


131  Tenn.]     DECEMBER  TERM,  1914.  345 

state  Board  v.  Shlmer. 

court.  Sections  3,  4,  and  5  of  the  act  relate  to  the  ex- 
amination of  persons  applying  for  license  to  practice 
law  in  this  State;  the  purpose  of  these  examinations 
being  to  enable  the  board  to  certify  to  the  supreme 
court  the  names  of  all  applicants  who  shall  have  passed 
the  required  examinations,  and  in  other  respects  com- 
plied with  the  rules  regulating  admission  to  the  bar. 
The  board  is  required  to  determine  that  the  applicant 
has  complied  with  the  rules  before  allowing  his  exam- 
ination. The  statute  provides  that  if,  upon  such  cer- 
tificate,  this  court  shall  find  that  the  person  is  of  good 
moral  character  and  of  full  age,  and  otherwise  quali- 
fied,  it  shaU  enter  an  order  Ucensing  him  and  admit- 
ting him  to  practice  in  all  the  courts  of  the  State.  Sec- 
tion 5  of  the  act  also  provides  that,  if  the  license  be 
procured  by  fraud,  it  may  be  revoked  at  any  time 
within  two  years. 

H.  Carhart  Shimer  was  granted  a  license  upon  the 
certificate  of  the  board  to  this  court  under  the  terms 
of  the  statute  on  the  28th  day  of  October,  1910,  and  at 
the  December  term,  1913,  of  this  court,  the  board  pre- 
sented a  petition  praying  for  a  rule  upon  Mr.  Shimer 
to  show  cause  why  his  license  should  not  be  canceled 
and  revoked,  and  for  a  decree  canceling  and  revoking 
his  license,  for  reasons  set  out  in  the  petition. 

It  appears  from  the  proof  that  the  certificate  on 
which  the  license  was  issued  was  based  upon  the  ap- 
plication by  Mr.  Shimer,  accompanying  which  he  pre- 
sented to  the  board  certain  documents  relative  to  his 
life  and  character  as  a  practicing  lawyer  in  the  city  of 
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Baltimore,  State  of  Maryland,  where  he  had  resided 
prior  to  the  time  when  he  came  to  this  State  and  set- 
tled in  Nashville  for  the  purpose  of  engaging  in  the 
practice  of  law. 

There  is,  within  the  purview  of  the  act  of  1903,  the 
admission  of  persons  to  practice  law  in  this  State  other 
than  those  who  have  passed  the  examination  above  re- 
ferred to.    Section  6  of  the  act  provides : 

' '  The  supreme  court  may  make  such  provisions,  rules 
and  regulations  as  it  may  deem  proper  for  the  admis- 
sion of  persons  who  have  been  licensed  to  practice  law 
in  other  States  or  countries." 

As  required  by  the  third  and  sixth  sections  of  the 
act,  this  court  adopted  certain  rules  on  April  28,  1903, 
which  were  amended  March  18,  1911,  and  rule  No.  6 
relates  to  the  admission  of  persons  referred  to  in  sec- 
tion 6  of  the  act.    The  rule  is  as  follows : 

**  Every  applicant  for  admission  to  the  bar  upon  a 
license  or  other  voucher  showing  his  admission  as  at- 
torney at  law  in  some  other  State  or  foreign  country 
must  present  to  the  board  such  license  duly  cei'tified, 
or  a  copy  of  the  record  of  the  court  showing  his  ad- 
mission to  the  bar,  duly  proved  as  required  by  law 
for  the  authentication  of  the  records  of  courts  of  sis- 
ter States,  when  offered  in  evidence  in  a  court  of  this 
State.  Such  license  or  voucher  must  confer  the  right 
to  practice  in  the  highest  courts  of  such  State  or  for- 
eign country.  Such  applicant  shall  be  admitted  upon 
such  license  or  voucher  without  examination  by  the 
board,  if  it  appears  tp  the  court  by  a  certificate  of  said 
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board  that,  in  the  State  or  country  in  which  the  li- 
cense was  issued,  the  requirements  for  admission  to 
the  bar  were  equal  to  those  prescribed  in  this  State,  or 
if  it  should  appear  that  the  applicant  has  engaged 
in  the  active  practice  of  law  for  a  period  of  five  years 
in  courts  of  record  under  such  license,  and  provided 
further  that  the  board  is  otherwise  fully  satisfied  that 
the  applicant  is  worthy.  The  board  shall  certify  to  this 
court  persons  entitled  to  admission  by  virtue  of  having 
been  admitted  to  the  bar  in  such  other  State  or  for- 
eign country.  Provided  further  that  nonresident  at- 
torneys associated  with  attorneys  in  this  State  in  any 
case  here  pending,  who  do  not  desire  to  practice  law 
regularly  in  this  State,  will  be  allowed  to  appear  and 
argue  cases  in  which  they  may  be  employed  as  a  mat- 
ter of  comity,  without  being  required  to  procure  license 
as  above  provided,  when  introduced  by  a  reputable 
lawyer  of  the  bar  where  the  case  desired  to  be  argued 
is  pending." 

The  petition  of  the  board  avers  in  substance  that  the 
license  held  by  respondent  was  granted  to  him  upon 
the  certificate  of  the  board  to  the  supreme  court,  to 
the  eflFect  that  respondent  had  complied  with  rule  No. 
6,  when,  as  a  matter  of  fact,  material  information 
respecting  two  certain  events  in  the  life  of  respondent 
prior  to  his  coming  to  this  State  were  fraudulently 
withheld  by  him,  and  that  the  board  was  not  advised 
thereof.  These  events  were:  (1)  That  during  the 
time  respondent  was  residing  in  the  city  of  Baltimore, 
State  of  Maryland,  and  there  engaged  in  the  practice 
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of  law,  he  was  charged  by  indictment  with  the  crime  of 
obtaining  money  under  false  pretenses  and  entered  a 
plea  of  guilty  thereto,  and  on  the  22d  day  of  January, 
1909,  was  sentenced  to  serve  a  term  of  three  years 
in  the  county  jail,  and  was  fined  $5  and  the  costs  of  the 
case,  and  was  committed  to  jail,  and  there  remained 
until  June  25, 1910,  when  he  was  pardoned  by  the  gov- 
ernor of  Maryland;  (2)  that  on  January  22,  1909,  a 
disbarment  proceeding  was  entered  against  respond- 
ent, which  resulted  in  a  judgment,  whereby  his  name 
was  stricken  from  the  rolls  of  attorneys  practicing  be- 
fore the  supreme  bench  of  the  city  of  Baltimore,  in  the 
State  of  Maryland. 

To  this  petition  of  the  board  the  respondent  filed 
his  answer  on  January  31,  1914.  In  this  answer  he 
denied  that  any  notice  was  ever  served  upon  him  of 
the  disbarment  proceeding  aforesaid,  and  denied  that, 
at  the  time  he  made  his  application  to  the  board  in 
this  State,  he  had  any  knowledge  of  the  disbarment  pro- 
ceeding. In  fact,  he  said  that  he  had  no  knowledge  of 
the  proceeding  for  more  than  a  year  after  he  had  been 
licensed  to  practice  law  in  this  State.  But  his  answer 
admits  that  he  had  knowledge  of  his  indictment,  sen- 
tence, and  service  of  part  of  his  sentence  in  jail,  and 
of  his  pardon,  as  above  set  out,  and  also  admits  that 
he  did  not  make  disclosure  of  those  facts  to  the  board 
when  he  made  his  application  for  license  to  practice 
law  in  this  State,  but  denies  that  he  intended  by  non- 
disclosure of  those  facts  to  perpetrate  a  fraud  on 
the  board  or  upon  this  court. 
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By  way  of  further  defense,  the  an&wer  pleads  and 
relies  upon  the  statute  of  limitations  of  two  years  con- 
tained in  the  act  of  1903.  Manifestly  there  is  no  merit 
in  the  respondent's  plea  of  the  statute  of  limitaticms. 
The  petition  of  the  board  avers  that  it  had  only  become 
advised  of  the  existence  of  the  fraud  at  the  time  of  the 
filing  of  its  petition,  and  we  are  clear  that  it  was  not 
the  purpose  of  the  legislature  that  the  statute  of  limi- 
tations should  begin  to  run  until  knowledge  of  the 
fraud  had  been  brought  home  to  the  board. 

Respondent's  answer,  after  a  statement  of  his  un- 
fortunate career  in  the  State  of  Maryland,  and  of  the 
necessities  which  confronted  him  when  he  made  his 
application  to  the  board  to  practice  law  in  this  State, 
submits  to  this  court  the  question  whether,  under  the 
circumstances,  it  was  incumbent  upon  him  to  disclose 
to  the  board  those  facts  of  which  he  admits  he  did 
not  make  disclosure.  There  can,  of  course,  be  only 
one  answer  to  this  question.  Good  faith  to  the  board 
and  to  this  court  required  the  disclosure,  and  his  fail- 
ure to  make  it  was  undoubtedly  an  imposition  and  fraud 
both  upon  the  board  of  law  examiners  and  upon  this 
court.  His  application  for  a  license  was  an  implied 
representation  that  he  was  a  man  of  good  moral  char- 
acter and  fit  to  be  admitted  to  the  practice  of  law. 
The  board  accepted  this  representation  as  made  in 
good  faith,  and  acted  upon  it  probably  without  inde- 
pendent investigation  of  his  character.  All  this  he 
must  have  realized  when  he  made  his  application,  and 
when  he  received  his  license  at  the  hands  of  this  court. 
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We  cannot,  of  course,  set  the  stamp  of  our  approval 
upon  the  motive  which  we  can  see  prompted  the  action 
of  the  respondent.  It  is  said,  however,  in  extenuation 
of  his  conduct,  that  his  life  since  he  has  settled  in 
Nashville  has  been  upright.  About  this  question  there 
appears  to  be  a  difference  of  opinion.  Numbers  of 
his  friends  sustain  his  insistence,  so  far  i  s  their  knowl- 
edge of  his  conduct  goes ;  but  it  is  far  from  dear  upon 
this  record  that  he  has  led  an  upright  life,  since  he 
was  admitted  to  the  bar  of  this  State.  On  November 
19,  1914,  there  was  filed  in  this  cause  a  statement  by 
the  grievance  committee  of  the  Nashville  bar  and 
library  association,  setting  out  sundry  complaints 
which  had  been  made  to  that  committee  touching  the 
professional  conduct  of  the  respondent.  We  will  not  go 
into  the  details.  Suffice  it  to  say  that  we  can  see  from 
admissions  made  by  the  respondent  in  an  answer  filed 
by  him  before  the  committee,  and  in  an  answer  made 
by  him  to  the  bill  filed  by  one  of  his  clients  in  the  chan- 
cery court  of  Davidson  county,  that  his  dealings  with 
poor  and  ignorant  clients,  by  his  own  admissions,  place 
him  in  a  very  questionable  attitude  before  this  court, 
and  go  far  toward  convincing  us  that  he  should 
not  by  this  court  be  licensed  to  continue  such  prac- 
tices. 

It  was  said  by  this  court  in  Re  8.  J.  Henderson,  88 
Tenn.,  531,  13  S.  W.,  413 : 

*'Too  much  is  staked  upon  the  honesty  and  good 
conduct  of  lawyers  for  courts  to  wink  at  flagrant  mis- 
conduct.   They  are  trusted  by  the  community  with  the 
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care  of  their  lives,  liberty,  and  property,  with  no  other 
security  than  personal  honor  and  integrity.  It  be- 
hooves the  courts  and  the  profession  to  see  that  their 
brotherhood  keep  clean  records." 

In  the  present  case,  the  petition  is  not  in  form  a 
proceeding  to  strike  the  name  of  respondent  from  the 
rolls  of  this  court,  but  we  think  it  is  in  legal  effect 
and  substance  such  a  pleading,  yet  somewhat  broad- 
ened under  our  act  of  1903,  in  that  the  license  issued 
under  that  act  may  in  this  proceeding  be  revoked  and 
canceled,  in  addition  to  the  striking  of  the  name  of  the 
attorney  from  the  court  rolls.  The  origin  of  the  pro- 
ceeding to  strike  an  attorney's  name  from  the  rolls  of 
the  court  was  discussed  by  Judge  Catron  in  Smith  v. 
State,  1  Yerg.,  228.  He  found  it  to  be  in  a  statute  of 
Henry  IV,  which,  after  providing  that  all  attorneys  of 
good  fame  should  be  put  upon  the  roll  after  examina- 
tion of  the  justices  at  their  discretion  after  being  sworn 
to  serve  in  their  offices,  then  further  provided : 

''And  if  any  such  attorney  be  hereafter  notoriously 
found  in  any  default,  of  record,  or  otherwise,  he  shall 
foreswear  the  court,  and  never  after  be  received  to 
make  any  suit,  in  any  court  of  the  King.  They  that 
be  good  and  virtuous,  and  of  good  fame,  shall  be  re- 
ceived and  sworn,  at  the  discretion  of  the  justices,  and 
if  they  are  notoriously  in  default,  at  discretion,  may  be 
removed  upon  evidence,  either  of  record,  or  not  of 
record. ' ' 

And  said  the  court  in  the  same  case,  speaking  of  the 
duty  to  strike  from  the  roll : 
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**Who  must  perform  this  duty?  The  power  which 
has  conferred  the  appointment.  This  is,  every  court 
where  the  attorney  is  permitted  to  practice,  for  they 
equally  extend  the  privilege.  The  principle  is  almost 
universal  in  all  governments  that  the  power  which 
confers  an  office  has  also  a  right  to  remove  the  officer, 
for  good  cause,  etc.  ...  In  all  these  cases,  the 
tribunal  is  of  necessity  the  judge  of  the  law  and  fact, 
to  ascertain  which,  every  species  of  evidence  can  be 
heard,  legal  in  its  character,  according  to  common-law 
rules,  and  consistent  with  our  constitution  and  laws.*' 

The  court  then  proceeds  to  discuss  the  practice  in 
such  cases  in  England  and  in  this  State  under  the  Act 
of  1815  (chapter  97).  The  practice,  as  laid  down  by 
him  under  our  act,  does  not  materially  differ  from 
what  has  been  done  in  the  present  case,  nor  from  what 
was  done  under  the  English  practice.  The  second  sec- 
tion of  our  Act  of  1815  (see  Scott's  Bevisals,  vol.  2, 
p.  224)  appears  in  part  as  section  5782  of  Shannon's 
Oode,  as  follows: 

**If  charges  are  preferred  against  an  attorney  or 
counsel  to  any  court,  they  shall  be  reduced  to  writing, 
and  a  copy  furnished  the  party  accused,  who  may  ap- 
pear and  show  cause  against  the  charges." 

Section  1  of  chapter  51  of  our  Act  of  1817,  and  sec- 
tion 3  of  chapter  66  of  our  Act  of  1821,  are  codified  in 
section  5781  of  Shannon 's  Code,  as  follows : 

''The  several  courts  of  this  State  may  strike  from 
their  rolls  any  person  not  authorized  to  practice  in 
such  courts,  and  also  any  practicing  attorney  or  coun- 
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sel,  upon  evidence  satisfactory  to  the  court  that  he  has 
been  guilty  of  such  misdemeanor,  or  acts  of  immorality 
or  impropriety,  as  are  inconsistent  with  the  character, 
or  incompatible  with  the  faithful  discharge,  of  the 
duties  of  his  profession. ' ' 

Section  5783  of  Shannon's  Code  provides: 
'*The  person  stricken  from  the  rolls  under  either 
of  the  foregoing  sections,  or  for  other  good  cause,  shall 
not  be  permitted  to  practice  the  profession  in  any  court 

of  record  in  this  State. ' ' 

Some  of  the  cases  in  which  this  court  has  discussed 
the  subject-matter  in  hand  are  State  v.  Fields,  8  Tenn. 
(Mart.  &  Y.),  137;  Smith  v.  State,  9  Tenn.  (1  Terg.), 
228;  Lawyer's  Tax  Cases,  55  Tenn.  (8  Heisk.),  565; 
Davis  V.  State,  92  Tenn.  (8  Pick.),  634,  23  S.  W.,  59; 
Brooks  V.  Fleming,  65  Tenn.  (6  Baxt.),  331;  In  re 
S.  J.  Henderson,  88  Tenn.  (4  Pick.),  531,  13  S.  W., 
413;  Hunt  v.  McClanahan,  48  Tenn.  (1  Heisk.),  503; 
Ingersoll  v.  Coal  Co.,  117  Tenn.  (9  Cates),  263,  98  S. 
W.,  178,  9  L.  R.  A.  (N.  S.),  282, 119  Am.  St.  Rep.,  1003, 
10  Ann.  Cas.,  829;  In  re  Cameron,  126  Tenn.  (18  Cates), 
614,  151  S.  W.,  64. 

The  duty  is  an  unpleasant  one  for  any  court  to  dis- 
charge, but,  upon  the  facts  of  this  record,  we  are  con- 
strained to  grant  the  prayer  of  the  petition,  and  we 
accordingly  adjudge  that  the  license  heretofore  granted 
by  this  court  to  H.  Carhart  Shimer  be,  and  the  same 
is,  hereby  ordered  to  be  delivered  up  to  the  clerk  of 
this  court  for  cancellation,  and  his  name  will  be  strick- 
en from  the  rolls  of  the  attorneys  and  counselors  prac- 
ticing at  the  bar  of  this  court. 

131Tenn23 
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State  v.  Chadwick. 
{Nashville.    December  Term,  1914.) 

1.  HOMICIDE.      Punishment.      Assessment   by  Jury.      Statutory 
provisions. 

Under  Shannon's  Code,  sec.  7206,  providing  that  in  no  case  shall 
any  person  convicted  of  a  felony  be  confined  for  less  than 
twelve  months  in  the  penitentiary,  and  that  whenever,  in  the 
opinion  of  the  jury,  the  offense  merits  a  less  punishment  than 
twelve  months  in  the  penitentiary,  the  Jury  may  punish  by 
confinement  in  the  county  jail  for  any  less  period,  and  section 
6446,  providing  that  whoever  is  convicted  of  involuntary  man- 
slaughter shall  undergo  confinement  in  the  penitentiary  for  not 
less  than  one  nor  more  than  five  years,  on  a  conviction  for  in- 
voluntary manslaughter,  the  jury  may  assess  the  punishment  at 
imprisonment  in  the  county  jail  for  less  than  one  year,  as  section 
7206  authorizes  such  assessment  whenever  Imprisonment  in  the 
penitentiary  for  twelve  months  is  fixed  as  the  minimum  pun- 
ishment.    (Post,  pp.  356,  357.) 

Acts  cited  and  construed:     Acts  1913,  ch.  8;  Acts  1859-60,  ch.  63. 

Code  cited  and  construed:     Sees.  6446,  7206  (S). 

Cases  cited  and  approved:  Bolton  v.  State,  45  Tenn.,  650;  Davis 
V.  State,  65  Tenn.,  429;  Perrell  v.  State,  70  Tenn.,  25;  Morton 
V.  State,  91  Tenn.,  438;  Mitchell  v.  State,  123  Tenn.,  650. 

2.  CRIMINAL  LAW.     Punishment.     Assessment  by  Jury.     Statu- 
tory provisions. 

Shannon's  Code,  sec.  7206,  was  not  repealed  by  Acts  1913,  ch.  8, 
sec.  1,  providing  that  whenever  any  person  over  eighteen  is 
convicted  of  any  felony,  or  other  crime  punishable  by  imprison- 
ment in  the  penitentiary,  the  court  shall  sentence  such  person 
to  the  penitentiary  for  an  indefinite  period  not  to  exceed  the 
maximum  term  provided  by  law  for  the  crime  for  which 
he  was  convicted  and  sentenced,  provided  that  this  shall  not 
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Interfere  with  the  operation  of  statutes  providing  for  punish- 
ment for  certain  offenses  by  fine  or  imprisonment  in  the  county 
jail  or  both,  as  felonies  to  which  section  7206  relates  are  not 
offenses  punishable  by  imprisonment  in  the  penitentiary  if, 
in  the  opinion  of  the  Jury,  they  merit  a  less  punishment  than 
twelve  mcHiths  in  the  penitentiary,  and  moreover  the  proviso 
excludes  section  7206  from  the  purview  of  chapter  8.  {Post,  pp. 
357-359.) 

Acts  cited  and  construed:     Acts  1913,  ch.  8. 

Code  cited  and  construed:     Sec.  7206   (S.). 

3.  STATUTES.     Repeal.     Implied  repeal. 

Nothing  short  of  an  irreconcilable  conflict  between  two  statutes 
works  a  repeal  by  implication.     (Poatf  p.  359.) 

Cases  cited  and  approved:  Coke,  etc.,  Co.  v.  Electric  Co.,  123 
Tenn.,  428;  McCampbell  v.  State,  116  Tenn.,  98;  Memphis,  etc., 
R.  R.  Co.  V.  Union  R.  R.  Co.,  116  Tenn.,  500;  Balden  v.  State, 
122  Tenn.,  704. 

4.  CRIMINAL  LAW.      Instructions.      Necessity  of  requests. 
Under  Shannon's  Code,  sec.  7188,  providing  that  it  shall  be  the 

duty  of  all  judges,  in  charging  juries  in  criminal  prosecutions 
for  felonies  wherein  two  or  more  grades  or  classes  of  offense 
may  be  included  in  the  indictment,  to  charge  as  to  all  of  the 
law  of  each  offense  included,  without  any  request  on  the  part 
of  defendant  to  do  so,  on  a  trial  for  involuntary  manslaughter 
the  court  without  request  should  have  charged  the  provisions 
of  section  7206  relative  to  assessing  the  punishment  at  im- 
prisonment in  the  county  jail,  and  it  was  error  to  refuse  a 
request  for  such  an  instruction.     {Post,  p.  359.) 

Acts  cited  and  construed:    Acts  1913,  ch.  8. 

Code  cited  and  construed:     Sees.  7188,  7206  (S). 


PROM   MONTGOMERY. 
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Appeal  from  the  Criminal  Court  of  Montgomery 
County. — N.  C.  Tyler,  Judge. 

A.  R.  Gholson,  Dancby  Fort  and  Wm.  Daniel,  Jr., 
for  appellant. 

Wm.  H.  Swiggart,  Jr.,  assistant  attorney-general,  for 
the  State. 

Mr.  Justice  Queen  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error  was  convicted  of  involuntary  man- 
slaughter, and  has  appealed  in  error  to  this  court. 

In  the  trial  below  the  circuit  judge  omitted  to  give 
in  charge  to  the  jury  section  7206  of  Shannon's  Code, 
providing  for  commutation  of  punishment  by  the  jury 
to  confinement  in  the  county  jail. 

A  request  was  tendered  the  trial  judge  at  the  con- 
clusion of  his  charge,  in  which  he  was  asked  to  in- 
struct the  jury  as  to  the  provisions  of  this  section  of 
the  Code,  but  this  request  was  refused. 

His  honor  was  of  opinion  that  said  section  was  re- 
pealed by  chapter  8  of  the  Acts  of  1913,  known  as  the 
indeterminate  sentence  law.  The  foregoing  action  of 
the  court  is  here  assigned  as  error. 

Section  7206  of  Shannon's  Code  is  as  follows: 

*'In  no  case  shall  any  person  convicted  of  a  felony 
be  confined  for  a  less  period  than  twelve  months  in  the 
penitentiary.  Whenever,  in  the  opinion  of  the  jury  in 
any  case  the  offense  merits  a  less  punishment  than 
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twelve  months  in  the  penitentiary,  the  jury  may  pun- 
ish by  confinement  in  the  county  jail  for  any  period  of 
time  short  of  twelve  months/^ 

This  is  taken  from  chapter  63,  Acts  of  1859-60,  and 
has  been  construed  by  this  court  in  the  following  cases : 
Bolton  V.  State,  5  Cold.,  650 ;  Da/vis  v.  State,  6  Baxt., 
429;  F  err  ell  v.  State^  2  Lea,  25;  Morton  v.  State,  91 
Tenn.,  438,  19  S.  W.,  225;  Mitchell  v.  State,  123  Tenn., 
650, 134  S.  W.,  306. 

In  the  cases  referred  to  this  court'  has  said  that  the 
statute  quoted  was  passed  for  the  purpose  of  giving 
to  the  jury  the  power  of  commuting  punishment  of  all 
offenses  where  the  punishment  prescribed  by  law  was 
as  low  as  one  year's  imprisonment  in  the  penitentiary. 
The  statute  in  question  applies  only  to  cases  where 
twelve  months  in  the  penitentiary  is  fixed  as  the  mini- 
mmn  punishment. 

Section  6446  of  Shannon's  Code,  provides  that: 

*  *  Whoever  is  convicted  of  involuntary  manslaughter 
shall  undergo  confinement  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years. ' ' 

So  it  is  manifest  that  section  7206  of  Shannon's  Code 
applies  to  this  case,  and  should  have  been  given  in 
charge  to  the  jury,  unless  said  section  has  been  re- 
pealed by  chapter  8  of  the  Acts  of  1913. 

The  first  section  of  chapter  8  of  the  Acts  of  1913 
is  as  follows : 

**  Whenever  any  person  over  eighteen  years  of  age 
is  convicted  of  any  felony  or  other  crime  committed 
after  the  passage  of  this  act  and  punishable  by  im- 
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prisonment  in  the  penitentiary,  the  court  imposing  said 
sentence  shall  not  fix  a  definite  term  of  imprisonment, 
but  shall  sentence  such  person  to  the  penitentiary  for 
an  indefinite  period,  not  to  exceed  the  maximum  term 
.  .  .  provided  by  law  for  the  crime  for  which  the 
person  was  convicted  and  sentenced,  making  allowance 
for  good  time  as  now  provided  by  law ;  and  the  person 
sentenced  shall  be  subject  to  release  or  parole,  and  to 
final  discharge  by  the  board  of  parole  as  hereinafter 
provided :  Provided,  that  if  a  person  be  sentenced  for 
two  or  more  such  separate  offenses,  sentence  shall 
be  pronounced  for  each  offense,  and  imprisonment 
thereunder  may  equal,  but  shall  not  exceed,  the  total 
of  the  maximum  terms  provided  by  law  for  such  of- 
fenses, which  total  shall,  for  the  purpose  of  this  act, 
be  construed  as  one  continuous  term  of  imprisonment ; 
and  provided,  further,  that  this  act  shall  not  interfere 
with  the  operation  of  statutes  providing  for  punish- 
ment for  certain  offenses  by  fine  or  imprisonment  in 
the  county  jail  or  both. ' ' 

It  will  be  observed  that  the  act  of  1913  is  one  in- 
tended to  apply  to  offenses  punishable  by  imprison- 
ment in  the  penitentiary.  Felonies,  to  which  section 
7206  of  Shannon's  Code  relates,  are  not  punishable 
by  imprisonment  in  the  penitentiary  if,  in  the  opinion 
of  the  jury,  they  merit  a  less  punishment  than  twelve 
months  in  the  penitentiary. 

So  we  are  of  opinion  that  the  act  of  1913  does  not  in- 
clude cases  in  which  the  jury  is  of  opinion  that  the 
offender  should  be  punished  with  a  jail  sentence  only. 


131  Tenn.]     DECEMBER  TERM,  1914.  359 

state  y.  Chadwick. 

This  view  is  strengthened  by  a  proviso  at  the  end 
of  section  1  of  the  act  of  1913,  to  the  effect  that  the 
act  shall  not  interfere  with  the  operation  of  statutes 
providing  for  punishment  by  fine  or  imprisonment  in 
the  county  jail.  We  think  that,  naturally  construed, 
this  proviso  excludes  section  7206  of  Shannon's  Code 
from  the  purview  of  chapter  8  of  the  Acts  of  1913. 

If  the  statutes  can  be  harmonized,  it  is  our  duty  to 
do  80;  for  nothing  short  of  an  irreconcilable  conflict 
between  two  statutes  works  a  repeal  by  implication. 
Coke,  etc.,  Co.  v.  Electric  Co.,  123  Tenn.,  428,  131  S, 
W.,  988,  31  L.  R.  A.  (N.  S.),  278;  McCampbell  v.  State, 
116  Tenn.,  98,  93  S.  W.,  100;  Memphis,  etc.,  R.  R.  Co.  v. 
Union  R.  R.  Co.,  116  Tenn.,  500,  95  S.  W.,  1019;  Balden 
V.  State,  122  Tenn.,  704, 127  S.  W.,  134. 

Notwithstanding  the  passage  of  chapter  8  of  the 
Acts  of  1913,  section  7206  of  Shannon's  Code  is  still 
in  force,  and  should  be  given  in  charge  to  the  jury  in 
all  cases  where  the  punishment  prescribed  by  law  is 
as  low  as  twelve  months  in  the  penitentiary. 

It  was  the  duty  of  the  trial  judge  to  give  section 
7206  of  Shannon's  Code  in  charge  without  any  request. 
Shannon's  Code,  section  7188.  It  was  certainly  error 
on  his  part  to  refuse  a  request  embodying  section 
7206. 

The  case  will  be  reversed  and  remanded  for  a  new 
trial. 
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Schwartz  v.  Black.* 
{Nashville.    December  Term,  1914.) 

1.  COVENANTS.     Breach.     Damages. 

Where,  in  a  suit  by  a  grantee  for  breach  of  general  covenant 
of  warranty  and  against  incumbrances,  because  of  railroad 
tracks  and  rights  of  way  over  the  land,  the  evidence  showed 
that  the  railroads  were  beneficial  to  the  premises,  the  grantee 
could  not  recover  substantial  damages.        iPost^  p.  364.) 

2.  COVENANTS.     Covenants  of  warranty  and   against   incum- 
brances.     Breach.      Damages. 

Railroad  tracks  in  existence  and  operation  across  a  tract  of  land, 
when  conveyed  by  deed  containing  a  covenant  of  warranty  and 
against  incumbrances,  are  incumbrances,  where  the  grantee, 
though  inspecting  the  premises  before  purchase,  was  misled 
by  the  grantor  into  believing  that  the  railroads  were  paying 
rent  for  the  right  of  way,  but  the  grantee  could  only  recover 
nominal  damages,  where  the  railroads  greatly  benefited  the 
premises.     {P09t^  pp.  364-371.) 

Case  cited  and  distinguished:     Rich  v.  Scales,  116  Tenn.,  57. 

Cases  cited  and  approved:  Kellogg  v.  IngersoU,  2  Mass.,  97; 
Hubbard  v.  Norton,  10  Conn.,  422;  Ailing  v.  Burlock,  46  Conn., 
504;  Herrick  v.  Moore,  19  Me.,  313;  Lamb  v.  Danforth,  59 
Me.,  322;  Butler  v.  Galek,  27  Vt,  739;  Prichard  v.  Atkinson,  3 
N.  H.,  335;  Ha3mes  v.  Stevens,  11  N.  H.,  28;  Memmert  v.  Mo- 
Keen,  112  Pa.,  315;  Howell  v.  Northampton  R.  Co.,  211  Pa., 
284;  Whitbeck  v.  Cook,  15  Johns  (N.  Y.),  683;  Huyck  v. 
Andrews,  113  N.  Y.,  81;  Hymes  v.  Estey,  116  N.  Y.,  501;  Hymes 
V.  Estey,  133  N.  Y.,  342;  Jordan  v.  Eve,  Trustee,  31  Grat.  (Va.), 
1;  Trice  v.  Kayton,  84  Va.,  217;  Patton  v.  Quarrier,  Trustee, 
18  W.  Va.,  447;  Barre  v.  Fleming,  29  W.  Va.,  314;  Desvergers 
V.  Willis,  56  Ga.,  516;  Haldane  v.  Sweet,  55  Mich.,  196;  Kutz 
V.  McCune,  22  Wis.,  628;    Bennett  v.   Booth,  70  W.  Va.,  264; 


*0n  the  question  whether  the  existence  of  railroad  rights  of 
way  across  land  at  the  time  of  conveyance  is  a  breach  of  a  cove- 
nant against  encumbrances,  see  notes  in  30  L.  R.  A.  (N.  S.),  844 
and  48  L.  R.  A.  (N.  S.),  619. 
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Ireton  v.  Thomas,  84  Kan.,  70;  Schurger  v.  Moorman,  20  Idaho,  97; 
Jones  y.  Jenkens,  34  Md.,  1;  Harrison  v.  Des  Moines  &  Ft.  D. 
R.  Co.,  91  Iowa,  114;  Killen  y.  Funk,  83  Neb.,  622;  Sandum 
y.  Johnson,  122  Minn.,  368;  Stuhr  y.  Butterfield,  151  Iowa,  736; 
First  Unitarian  Church  y.  Citizens  Say.  ft  Tr.  Co.  (Iowa),  142  N. 
W.,  87;  Pierce  y.  Houghton,  122  Iowa,  477;  Beach  y.  Miller, 
51  111.,  209;  Burk  y.  Hill,  48  Ind.,  52;  Kellogg  y.  Malin,  50 
Mo.,  496;  Tuscogee  Land  ft  Secur.  Co.  y.  Birmingham  Realty 
Co.,  161  Ala.,  522;  Farrlngton  y.  Tourtelott  (C.  C),  39  Fed., 
738;  Pilcher  y.  Atchison  R.  R.  Co.,  38  Kan.,  516;  Pryor  y. 
Buffalo,  197  N.  Y.,  123;  Van  Ness  y.  Royal  Phosphate  Co., 
60  Fla.,  284;  Goodman  y.  Heillg,  157  N.  C,  6;  Ex  parte  Alexander, 
122  N.  C,  727;  Geren  y.  Caldarera,  99  Ark.,  260;  Perry  y. 
Williamson,  47  S.  W.,  189;  Wadhams  y.  Swan,  109  111.,  46. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson 
County.— John  Aluson^  Chancellor. 

VsBTKSBs  &  Vebtbees,  f or  appellant. 

Samuel  N.  Habwood  and  Louis  Lbptwioh,  for  appel- 
lee. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  bill  in  the  present  case  was  filed  to  recover  of 
defendant  damages  for  breach  of  a  general  covenant 
of  warranty,  and  against  incumbrances,  contained  in  a 
deed  which  defendant  made  to  complainant  on  October 
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14, 1911,  for  certain  land  lying  in  East  Nashville  on  the 
bank  of  Cumberland  river,  just  north  of  the  Woodland 
street  bridge.  The  action  is  based  on  the  fact  that, 
when  the  deed  was  made,  there  were  two  railway  tracks 
and  rights  of  way  on  the  lot  as  follows :  The  Louis- 
ville &  Nashville  Railroad  Company  owned  a  track 
and  right  of  way  running  across  the  lot  in  a  diagonal 
direction,  thence  south  to  other  lots  and  industries  lo- 
cated thereon,  the  track  at  its  northern  end  joining  an- 
other track  of  the  railway  at  main  street,  in  East  Nash- 
ville. The  conveyance  was  of  a  strip  of  ground  suffi- 
ciently wide  for  the  construction  of  a  single  track  rail- 
road, and  it  provided  that,  in  case  the  said  strip  of 
ground  should  ever  cease  to  be  used  for  railroad  pur- 
poses, the  title  should  revert  to  the  makers  of  the 
deed,  Wm.  Sutherland  and  Charles  Graves,  the  prede- 
cessors in  title  of  defendant  Black.  The  consideration 
was  $3,000.  This  instrument  was  made  May  11,  1889, 
and  filed  for  registration  in  Davidson  county  May  15th 
of  the  same  year,  and  duly  registered.  Subsequently, 
on  the  17th  of  February,  1904,  the  standard  Lumber  & 
Box  Company,  then  the  owners  of  the  lot,  supplemented 
the  previous  instrument  by  definitely  fixing  the  limits 
of  the  right  of  way  at  twenty-five  feet;  that  is  to  say, 
twelve  and  one-half  feet  on  each  side  of  the  track. 
This  deed  was  registered  in  Davidson  county  April  19, 
1904.  There  was  also  a  spur  track  built  by  the  Stand- 
ard Lumber  &  Box  Company,  running  out  from  the 
diagonal  track  above  mentioned  in  an  eastwardly  direc- 
tion across  the  lot.    The  diagonal  track  referred  to 
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was  constructed  long  prior  to  1904,  and  was  used  by 
the  Louisville  &  Nashville  Eailroad  Company  as  a 
spur  track  from  its  main  line  to  numerous  industries 
lying  to  the  south  of  the  lot  in  question,  also  to  indus- 
tries operated  on  the  lot  in  question. 

The  other  track  is  known  as  the  Byman  track;  the 
facts  concerning  which  are  as  follows:  The  Eyman 
elevator  is  located  on  the  bank  of  the  Cumberland 
river  below  this  lot,  and  Mr.  Eyman  and  the  Louis- 
ville &  Nashville  Bailroad  Company  desired  to  extend 
the  ** water  track'*  of  the  railroad  company  from  the 
elevator  up  the  river,  over  the  frontage  of  this  lot. 
On  July  5,  1903,  Sutherland  and  Graves,  the  then 
owners  of  the  lot,  for  the  consideration  of  $1,000,  con- 
veyed to  Thomas  G.  Ryman  a  right  of  way  along  the 
river  front  on  this  lot  from  its  northern  boundary  to 
within  fifty-five  feet  of  its  southern  boundary,  subject 
to  several  reservations,  only  two  of  which  need  be  men- 
tioned. One  of  these  was  that  Sutherland  and  Graves 
were  to  have  the  right  to  cross  the  track  with  a  **  mov- 
able track,'*  so  as  to  permit  them  to  draw  up  and  let 
down  timber  and  lumber  from  their  factory,  but  not  in 
a  manner  to  obstruct  the  proper  use  of  the  road  by 
the  railway  company ;  the  other  was  the  right  to  load 
and  unload  cars  on  the  track,  but  not  so  as  to  conflict 
with  the  operation  of  Ryman 's  boats  and  elevators. 
The  owners  of  the  lot,  when  using  the  cars  on  the  By- 
man  track  for  industries  located  on  said  lot,  paid,  as 
did  all  other  persons,  $1  per  car  for  any  car  of  lum- 
ber loaded  and  unloaded  on  the  said  track,  and  more 
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per  car  for  all  other  kinds  of  merchandise.  But  the 
evidence  shows  that  this  was  cheaper  than  hanUng 
the  merchandise  in  wagons  to  and  from  the  landing. 

The  contention  of  the  complainant  is  that  these  rail- 
roads are  incumbrances,  within  the  terms  of  the  war- 
ranty, and  that,  as  located,  they  diminish  the  value  of 
the  property  at  least  $10,000.  The  defendant  contends 
that  the  railroads  are  not  incumbrances,  within  the 
meaning  of  the  deed,  and  that,  as  a  matter  of  fact,  they 
•do  not  diminish  the  value  of  the  property  at  all. 

There  is  much  evidence  on  both  sides  of  the  ques- 
tion, but  we  are  of  the  opinion  that  the  weight  of  the 
evidence,  shows  that  the  railroads  are  not  only  not 
injurious  to  the  lot  but  of  great  benefit.  The  lot  is 
flat  and  low,  lying  on  the  bank  of  the  river,  and  is 
useful  only  for  factories.  The  evidence  shows  that 
without  the  roads  this  lot  would  be  practically  use- 
less, and  that  these  roads  add  to  its  value  from  twenty- 
five  to  fifty  per  cent.  On  the  other  hand,  there  is  evi- 
dence to  the  effect  that  the  roads,  considering  the  way 
in  which  they  are  located  or  placed  on  the  land,  are 
an  injury  to  it.  But,  as  stated,  the  weight  of  the  evi- 
dence decidedly  sustains  the  conclusion  that  the  roads 
are  of  great  benefit  to  the  land.  It  follows,  therefore, 
that  complainants  are  not  entitled  to  any  substantial 
damages. 

It  is  insisted,  however,  that  at  all  events  the  roads 
are  technically  incumbrances,  and  that  complainants 
are  entitled  to  recover  their  costs. 
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There  is  a  controversy  in  the  authorities  on  this  sub- 
ject. In  the  New  England  States  it  is  held  that  even 
a  public  road  running  across  the  land,  in  use,  open 
and  visible,  is  an  incumbrance,  falling  within  a  cove- 
nant against  incumbrances,  and  must  be  accounted  for 
in  damages.  Kellogg  v.  Ingersoll,  2  Mass.,  97;  Hiib- 
bard  v.  Norton,  10  Conn.,  422;  Ailing  v.  Burlock,  46 
Conn.,  504;  Herrick  v.  Moore,  19  Me.,  313;  Lamb  v. 
Danforth,  59  Me.,  322,  8  Am.  Rep.,  426;  Butler  v.  Ga- 
lek,  27  Vt.,  739;  Prichard  v.  Atkinson,  3  N.  H.,  335; 
Haynes  v.  Stevens,  11  N.  H.,  28.  The  general  reason 
assigned  is  that  it  deprives  the  owner  of  that  dominion 
over  the  land  to  which  he  is  entitled.  A  different  view 
is  taken  in  other  States.  Memmert  v.  McKeen,  112  Pa., 
315,  4  Atl.,  542,  and  cases  cited ;  Howell  v.  Northamp- 
ton R.  Co.,  211  Pa.,  284,  60  Atl.,  793;  Whitbeck  v.  Cook, 
15  Johns.  (N.  Y.),  583;  Huyck  v.  Andrews,  113  N.  Y., 
81,  20  N.  E.,  581,  3  L.  B.  A.,  789,  10  Am.  St.  Rep.,  432; 
Hyrnes  v.  Estey,  116  N.  Y.,  501,  22  N.  B.,  1087,  15  Am. 
St.  Rep.,  421 ;  Hymes  v.  Esty,  133  N.  Y.,  342,  31  N.  E., 
105;  Jordan  v.  Eve,  Trustee,  31  Grat.  (Va.),  1;  Trice 
V.  Kayton,  84  Va.,  217,  4  S.  K,  377,  10  Am.  St.  Rep., 
836;  Pa«on  v.  Quarrier,  Trustee,  18  W.  Va.,  447 ;  Barre 
V.  Fleming,  29  W.  Va.,  314, 1  S.  E.,  731;  Desvergers  v. 
Willis,  56  Ga.,  516, 21  Am.  Rep.,  289;  Haldane  v.  Sweet, 
55  Mich.,  196,  20  N.  W.,  902.  The  ground  on  which 
these  cases  rest  is  that  when  the  road  is  a  public  one, 
actually  open,  and  in  use,  the  parties  must  be  pre- 
sumed to  have  taken  it  into  account  in  fixing  the  price 
of  the  land,  and  therefore  the  covenant  must  be  con- 
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stnied  as  not  intended  to  embrace  the  easement.  The 
same  rule  is  followed  in  some  other  States  as  to  other 
open  and  visible  easements.  In  Kutz  v.  McCune,  22 
Wis.,  628,  99  Am.  Des.,  85,  it  appears  that  the  ease- 
ment held  not  to  be  an  incumbrance  was  the  right  to 
overflow  the  land  with  a  millpond ;  the  overflow  being, 
of  course,  open  and  visible.  The  court  said  that  this 
was  equally  as  obvious  as  a  public  road,  and  that,  in 
case  of  a  public  road,  the  doctrine  did  not  rest  on  the 
fact  that  the  road  was  in  favor  of  the  public,  but  that 
the  easement  was  obvious  and  notorious  in  its  charac- 
ter, and  therefore  the  purchaser  must  be  presumed 
to  have  seen  it,  and  to  have  fixed  his  price  for  the 
land  with  reference  to  the  situation  as  thus  presented. 
The  same  rule  was  followed  in  Bennett  v.  Booth,  70  W. 
Va.,  264,  73  S.  E.,  909,  39  L.  E.  A.  (N.  S.),  618;  the 
easement  complained  of  there  being  the  right  to  over- 
flow by  a  milldam  {I  ret  on  v.  Thomas,  84  Kan.,  70,  113 
Pac,  306,  32  L.  R.  A.  [N.  S.],  313),  a  levee,  covering 
several  acres  {Schurger  v.  Moorman,  20  Idaho,  97, 117 
Pac,  122,  36  L.  R.  A.  [N.  S.],  313,  Ann.  Cas.,  1912D, 
1114),  an  irrigation  ditch  {Jones  v.  Jenkins^  34  Md., 
1,  6  Am.  Rep.,  300),  the  right  to  the  use  of  open  win- 
dows looking  across  a  lot  which  the  vendor  of  the  lat- 
ter had  retained,  at  which  time  the  windows  were  ob- 
vious. Public  roads  are  excluded  in  some  other  States, 
not  on  the  ground  that  their  existence  is  open  and  ob- 
vious, but  because  the  court  judicially  knows  that  they 
are  necessary,  and  hence  useful.  Harrison  v.  Des 
Moines  &  Ft.  D.  R.  Co.,  91  Iowa,  114,  58  N.  W.,  1081 : 
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Killen  V.  Funk,  83  Neb.,  622,  120  N.  W.,  622,  131  Am. 
St.  Eep.,  658;  Sandum  v.  Johnson,  122  Minn.,  368,  142 
N.  W.,  878,  48  L.  B.  A.  (N.  S.),  619,  Ann.  Cas.,  1914D, 
1007.  The  same  reasoning  was  applied  to  the  exist- 
ence of  a  drainage  ditch,  in  Stuhr  v.  Butterfield,  151 
Iowa,  736,  130  N.  W.,  897,  36  L.  R.  A.  (N.  S.),  321; 
and  to  a  public  sewer  five  feet  under  ground  in  First 
Unitarian  Church  v.  Citizens  8av.  <&  Tr.  Co.  (Iowa), 
142  N.  W.,  87,  51  L.  R.  A.  (N.  S.),  428.  In  the  follow- 
ing  cases  it  is  held  that  the  existence  of  a  railroad  right 
of  way  is  an  incumbrance,  regardless  of  its  open  and 
obvious  character.  Pierce  v.  Houghton,  122  Iowa,  477, 
98  N.  W.,  306;  Beach  v.  MiUer,  51  HI.,  209,  2  Am.  Rep., 
290;  Burk  v.  Hill,  48  Ind.,  52,  17  Am.  Rep.,  731;  Kel- 
logg V.  Malin,  50  Mo.,  496, 11  Am.  Rep.,  426;  Tuscogee 
Land  <&  Secur.  Co.  v.  Birmingham  Realty  Co.,  161  Ala., 
522,  49  South.,  378,  23  L.  R.  A.  (N.  S.),992.  The  Mis- 
souri cases  were  followed  to  same  eflfect  in  Farrington 
V.  Tourtdott  (C.  C),  39  Fed.,  738,  as  substantially 
binding  on  the  point,  but  which  observations  indicating 
that  the  doctrine  did  not  wholly  meet  the  approval  of 
the  court.  Pitcher  v.  Atchison  R.  R.  Co.,  38  Kan.,  516, 
16  Pac,  945,  5  Am.  St.  Rep.,  770,  is  cited  in  the  brief 
before  us,  but  there  was  no  question  of  knowledge  from 
the  obvious  existence  of  the  railroad  discussed.  Pryor 
V.  Buffalo,  197  N.  Y.,  123, 90  N.  E.,  423,  is  also  cited,  but 
the  facts  in  that  case  were  such  as  to  render  it  inappli- 
cable to  the  point  we  now  have  under  examination.  The 
covenant  was  of  a  very  special  character;  and,  while 
it  appeared  that  the  covenantee  had  knowledge  of  the 
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existence  of  the  railway  on  the  ground  contracted  for, 
it  was  that  very  ground  that  had  to  be  furnished  by 
the  city,  and  hence  compliance  with  the  covenant  neces- 
sarily involved  the  removal  of  that  railway  and  the 
delivery  of  the  land  to  the  covenantee.  Still  we  do 
not  doubt  that  from  the  reasoning  of  the  New  York 
cases  on  the  subject  of  public  roads,  the  doctrine  ap- 
plicable to  that  class  of  improvements. would  not  be 
extended  to  railroads.  On  the  other  hand,  it  is  held 
in  the  following  cases  that  existing  railways  in  actual 
operation  stand  on  the  same  ground  as  to  their  public 
and  obvious  character  as  do  public  highways:  Van 
Ness  V.  Royal  Phosphate  Co.,  60  Fla.,  284,  53  South., 
381,  30  L.  R.  A.  (N.  S.),  833,  Ann.  Gas.,  1912C,  647; 
Goodman  v.  Heilig,  157  N.  C,  6,  72  S.  E.,  866,  36  L. 
R.  A.  (N.  S.),  1004;  Ex  parte  Alexander,  122  N.  C, 
727,  30  S.  E.,  336.  The  same  doctrine  was  substantially 
laid  down  in  Geren  v.  Caldarera,  99  Ark.,  260,  138  S. 
W.,  335,  but  the  case  is  put  not  only  on  the  ground  that 
the  purchaser  knew  that  the  switch  track  was  on  the 
land,  but  also  that  it  was  shown  that  the  track  in  ques- 
tion was  a  direct  inducement  to  his  purchase. 

We  have  held  that  where  an  intending  purchaser 
inspected  the  land  which  he  proposed  to  buy,  and  saw 
upon  it  in  operation  a  line  of  railway,  he  could  not 
thereafter  complain  that  the  land  was  so  incumbered, 
and  recover  therefor  under  his  covenant  against  in- 
cumbrances. Rich  V.  Scales,  116  Tenn.,  57,  66,  69,  91 
S.  W.,  50,  52.    In  that  case  the  court  said: 
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' '  But  if  a  part  of  the  land  purporting  to  be  conveyed 
by  the  deed  be  held  in  adverse  possession  at  the  time 
of  the  conveyance,  and  the  vendee  have  knowledge  of 
such  adverse  possession  at  the  time  he  takes  his  con- 
veyance, he  can  have  no  relief,  either  upon  his  cove- 
nants at  law  or  in  any  form  in  equity ;  otherwise,  if  he 
have  no  knowledge  of  such  adverse  possession  at  the 
time/'  Id.  66, 

Again : 

**  Treating  the  case  really  presented  in  the  bill,  an 
action  on  the  covenants  of  the  deed,  upon  the  ground 
that  a  part  of  the  land  embraced  within  the  calls  was 
at  the  time  of  the  conveyance  held  by  an  outstanding 
and  better  title,  that  of  the  railway  company,  two  in- 
superable objections  are  apparent :  Firstly,  as  already 
said,  the  representation  by  bounds  would  control  that 
made  by  the  calls  for  distance,  and  it  follows  that  none 
of  the  land  described  was  held  by  better  title,  and  that 
the  complainant  obtained  all  that  he  had  contracted 
for;  secondly,  assuming  that  the  strip  claimed  in  the 
bill  really  feir  within  all  the  descriptive  words  of  the 
deed,  still  the  complainant  could  not  recover,  because 
the  strip  was,  when  the  conveyance  was  taken,  then  in 
the  adverse  possession  of  the  railroad  company  in  a 
manner  open  and  obvious  to  the  complainant,  and  un- 
der such  circumstances  he  could  assert  no  right  either 
at  law  or  in  equity  in  respect  thereof  based  upon  the 
deed  in  question."    116  Tenn.,  69,  91  S.  W.,  52. 
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The  reason  is  substantially  the  same  as  that  which 
applies  to  the  existence  of  public  highways.  Perry  v. 
Williamson  (Ch.  App.),  47  S.  W.,  189. 

In  the  case  last  cited  it  was  held  that  the  rale  would 
not  apply  to  the  existence  of  a  private  way,  when  it 
did  not  appear  that  the  purchaser  had  knowledge  of 
the  legal  existence  of  such  way. 

Similarly,  in  the  case  now  before  us,  it  is  insisted 
that  although  complainant  inspected  the  premises  be- 
fore he  made  his  purchase,  and  had  an  abstract  of 
title,  he  was  misled  by  defendant  into  believing  that  one 
of  the  railroads  was  paying  rent  for  the  use  of  the 
right  of  way.  The  evidence  sustains  this  contention 
as  to  the  Ryman  track.  That  is  to  say,  the  owners 
of  the  Ryman  track  were  paying  rent  for  the  right  to 
use  a  certain  part  of  the  lot  adjoining  the  track  for 
loading  and  unloading,  the  sum  of  $8.33  per  month. 
This  was  so  stated  to  complainant  as  reasonably  to 
lead  him  to  believe  that  the  rent  was  being  paid  for 
the  use  of  the  track,  and  hence  that  the  track  was 
subject  to  the  control  and  disposal  of  the  owner  of  the 
lot;  and  it  seems  that  he  did  believe  this,  and  actually 
demanded  rent  for  it  from  the  Ryman  people  a  few 
months  after  his  purchase,  and  after  the  time  had  ex- 
pired for  which  the  Ryman  people  had  rented  the  space 
adjoining  the  track.  The  latter  informed  him  of  his 
mistake,  referred  him  to  the  contract  under  which 
they  had  obtained  the  right  of  way,  and  refused  longer 
to  rent  the  space  of  ground  they  had  previously  used 
for  the  loading  and  unloading.    Under  these  circum- 
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stances,  we  are  of  the  opinion  that  the  inference  to 
he  drawn  from  the  open  and  ohvious  character  of  the 
Byman  track  is  rebntted,  and  that  this  track  mnst  be 
treated  as  an  incumbrance ;  and  although  complainant 
is  entitled  to  no  substantial  damages  therefor,  since 
the  evidence  shows  that  it  was  beneficial  to  the  land, 
still  he  is  entitled  to  nominal  damages,  and  to  the  costs 
of  the  cause.    Wadhams  v.  Swtmj  109  HI.,  46. 

A  decree  will  therefore  be  entered  so  modifying  the 
decree  of  the  chancellor  as  to  adjudge  that,  although 
complainant  is  not  entitled  to  any  substantial  damages, 
he  is  entitled  to  nominal  damages,  and  to  the  costs  of 
the  cause. 
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Clark  et  al.  v.  State. 
{Nashville.    December  Term,  1914.) 

1.  TRESPASS.     Criminal   prosecution.     Title  of  prosecutor. 

If  a  party  has  actual  possession  of  land,  or  of  a  portion  thereof, 
whereby  he  has  constructive  possession  of  the  remainder,  such 
possession  will  sustain  a  prosecution  for  trespass,  and  the  one 
so  trespassing  cannot  defend  on  superior  title.      {Post,  p.  376.) 

Cases  cited  and  approved:  Deaderick  v.  State,  122  Tenn.,  975; 
Butler  V.  State,  128  Tenn.,  167. 

2.  TRESPASS.     Criminal  prosecution.      Possession  of  prosecutor. 
Notice. 

Under  the  criminal,  as  well  as  the  civil,  law,  all  persons  must 
take  notice  of  open,  adverse  possession  of  land,  and  of  the 
registered  claim  of  title  of  which  such  possession  is  notice, 
whether  the  holding  is  personally  or  by  tenant  {Post,  pp.  376, 
377.) 

3.  TRESPASS.     Criminal  responsibility.     Willfulness. 

A  criminal  trespass  is  willful  if  committed  in  a  heedless  disregard 
of  the  rights  of  others.     (Post,  pp.  376,  377.) 


PROM  HICKMAN. 


Appeal  from  the  Circuit  Court  of  Hickman  County. 
— Douglas  Wickle,  Judge. 

Knight  &  Beasley,  for  appellant. 

for  the  State. 
Wm.  H.  Swiggakt,  Jr.,  assistant  attorney-general, 
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Mr.  Justice  Fancheb  delivered  the  opinion  of  the 
Court. 

Plaintiffs,  Gabe  and  Elden  Clark,  were  jointly  in- 
dicted, tried,  and  convicted  on  a  charge  of  criminal 
trespass.  The  first  count  in  the  indictment  charges 
that  the  defendants  ''unlawfully,  willfully,  knowingly, 
and  wantonly  did  cut  down  and  destroy  valuable  tim- 
ber, of  the  value  of  $25,  on  the  lands  of  C.  E.  L.  Smith," 
etc. 

The  second  count  makes  the  same  charge,  and,  in 
addition  thereto,  states  that  the  timber  was  cut  down 
with  a  view  to  convert  the  same  to  their  own  use,  and 
that  they  were  not  traveling  or  moving  along  any  road 
and  by  accident  or  otherwise  required  the  same  for 
their  immediate  use. 

The  offense  charged  is  embraced  in  Shannon's  Code, 
section  6496,  and  subsections  7  and  8,  which  are  as  fol- 
lows: 

**It  is  declared  to  be  a  misdemeanor:     .     .     . 

''(7)  To  trespass  on  the  lands  of  another  by  cut- 
ting down  or  in  any  other  manner  destroying  valuable 
timber  thereon,  exceeding  fifty  cents  in  value,  with  a 
view  to  convert  the  same  to  his  own  use,  unless  the 
offender  be  traveling  or  moving  along  any  road  and 
by  accident  or  otherwise  require  the  same  for  his  own 
immediate  use. 

''(8)  To  knowingly,  willfully,  and  wantonly  cut 
down  and  destroy  valuable  timber  of  another,  whether 
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the  owner  be  personally  present  forbidding  the  same 
or  not. ' ' 

The  facts  show  that  the  prosecutor,  C.  E.  L.  Smith, 
a  resident  of  Montgomery  county,  claimed  ownership 
of  a  tract  of  land  in  Hickman  county  under  a  regis- 
tered assurance  of  title.  This  is  what  is  known  as 
wild  or  timbered  land.  There  was  no  one  living  upon 
it,  but  the  prosecutor  through  his  agent,  had  procured 
one  Wiley  Beasley,  as  tenant,  to  cultivate  a  small  field 
upon  the  land,  which  was  in  com  during  the  year  1914. 
Smith  had  been  in  actual  occupancy  of  the  land  through 
his  tenant  for  four  or  five  years  preceding  the  alleged 
trespass,  each  year  cultivating  a  portion  of  this  in- 
closed field. 

The  defendants  lived  within  less  than  a  mile  of  this 
land,  and  knew  of  Beasley 's  possession,  but  say  that 
they  did  not  know  that  he  was  the  tenant  of  Smith. 

Gabe  Clark  was  employed  by  W.  I.  Tatum  to  cut 
some  hickory  timber  on  the  land.  Tatum  claimed  the 
land  by  deed  from  the  clerk  and  master,  who  sold 
the  land  as  the  property  of  C.  H.  Patrick,  Jr.,  and 
Smith's  title  was  through  C.  H.  Patrick,  Sr. 

It  seems  to  have  been  a  question  as  to  whether  the 
land  was  formerly  owned  by  C.  H.  Patrick,  Sr.,  or  his 
son,  C.  H.  Patrick,  Jr.,  though  the  title  was  properly 
not  gone  into  in  this  trial.  Gabe  Clark  admits  that 
he  ''had  a  notion"  there  was  a  dispute  about  the  land, 
though  he  claims  he  thought  Tatum  was  the  owner. 
Elden  Clark  was  a  nephew  of  Gabe  Clark,  and  was 
assisting  him  in  cutting  the  timber,  which  was  in  No- 
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vember,  1914,  before  the  com  had  been  gathered  by 
Beasley,  tenant  of  prosecutor. 

The  motion  for  a  new  trial  and  assignments  of  er- 
ror complain  of  the  charge  of  the  court  in  the  general 
charge  and  in  granting  certain  special  requests  by 
the  attorney  general ;  also  in  refusing  to  charge  some 
special  requests  submitted  by  defendants. 

The  court  charged,  in  substance,  that  if  the  tenant  of 
Smith  was  in  possession  of  any  portion  of  the  tract  of 
land,  holding  under  him,  this  would  be  the  possession 
of  Smith;  that  the  registered  deed  of  Smith  was  no- 
tice of  his  claim  of  ownership  to  all  the  world,  and 
of  course,  notice  to  defendants ;  that,  in  order  to  convict 
defendants,  the  proof  must  show  that  defendants  had 
notice  of  Smith's  x>ossession  and  claim  of  ownership; 
that  a  possession  of  a  part  of  the  tract  by  his  tenant 
under  a  duly  registered  deed  would  be  virtual  posses- 
sion of  all  the-  land  within  the  boundaries  set  out  and 
described  in  the  deed,  and  this  would  be  effective  to 
give  notice  to  defendants  of  his  occupation  and  claim, 
and  that,  if  they  entered  upon  said  land  and  cut  tim- 
ber under  these  circumstances,  they  did  so  at  their 
risk  and  peril.  The  defendants  asked  the  court  to 
charge  the  jury  that,  in  order  to  convict,  the  State  must 
show  that  the  land  upon  which  they  entered  and  cut 
timber  had  some  actual  possession  on  it  adverse  to  Ta- 
tum,  and  that  defendants  had  actual  knowledge  of  such 
possession,  and  knew  that  it  was  so  adverely  held  and 
claimed. 
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So  the  question  here  presented  may  be  summed  up 
in  the  following  inquiry :  Must  defendants  take  notice 
of  the  possession  of  the  land  by  Smith  by  reason  of 
its  open  and  notorious  character,  or  must  the  State 
be  required  to  show  that  the  defendants  had  actual 
knowledge  that  the  possession  by  Beasley  was  that  as 
tenant  for  Smith! 

If  a  party  is  in  actual  possession  of  land,  or  has  ac- 
tual possession  of  a  portion  thereof,  whereby  he  has 
constructive  possession  of  the  remainder,  such  pos- 
session will  sustain  a  prosecution  for  trespass,  and 
the  one  so  trespassing  cannot  defend  under  a  superior 
title.  Possession  need  only  be  proven  to  sustain  the 
action.  Deaderick  v.  State,  122  Tenn.,  222,  122  S.  W., 
975;  Butler  v.  State,  128  Tenn.,  167, 159  S.  W.,  602. 

We  think  undoubtedly  that  all  persons  are  required 
to  take  notice  of  any  open,  notorious,  and  adverse 
possession  of  land ;  that,  when  they  know  of  the  fact 
that  it  is  adversely  held,  they  must  of  necessity  be 
required  to  take  notice  of  the  registered  claim  of  title 
under  which  it  is  held,  whether  the  holding  is  by  ten- 
ant or  otherwise ;  that  these  features  of  our  land  law, 
which  are  so  well  known  as  applying  in  civil  suits, 
must  equally  apply  in  criminal  cases.  To  hold  other- 
wise would  make  it  extremely  diflScult  to  convict  in 
trespass  cases.  Often  the  trespasser  is  not  financially 
responsible.  It  is  well  known  that  the  wild  timbered 
lands  of  this  State  are  the  subject  of  many  depreda- 
tions, of  such  nature  that,  unless  the  criminal  laws 
can  apply,  the  owner  is  almost  helpless  to  protect  his 
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timber.  Criminal  intent  may  be  imputed  by  the  law» 
All  persons  are  required  to  know  the  law.  The  tres- 
pass is  willful  whenever  there  is  a  heedless  disregard 
of  the  rights  of  others.  Defendants  will  not  be  per- 
mitted to  close  their  eyes  to  that  which  every  man 
must  know  as  a  legal  proposition,  and  then  defend  on 
the  ground  that  they  did  not  have  actual  knowledge. 

There  is  no  reversible  error  in  the  charge  of  the 
court.  The  special  requests  submitted  by  defendants 
were  properly  refused. 

AfSrmed. 


CASES 

AEGUED  AND  DETEEMINED 


IN  THE 


SUPREME  COURT  OF  TENNESSEE 


FOB  THE 


WESTERN  DIVISION 


JACKSON,  SPECIAL  TERM,  NOVEMBER,  1914. 


MuBBELt.  et  al.  V.  Rich  et  al. 
(Jackson.    Special  Term,  November,  1914.) 

1.  WILLS.  Probate.  Contests.  Jurisdiction  of  circuit  court 
Under  Shannon's  Code,  sec.  3905,  providing  that,  where  the  Tallditj 
of  any  will  is  contested,  the  county  conrt  shall  canse  the  fact  to 
be  certified  to  the  circuit  court,  and  send  to  such  conrt  the 
original  will,  and  require  the  contestant  to  enter  into  bond  for 
the  prosecution  of  the  suit,  and  for  the  payment  of  costs  in  case 
of  failure,  where  a  will  containing  a  revocatory  clause  was  pro- 
pounded for  probate,  and  by  an  answer  to  the  citation  filed  by 
the  executor  named  in  the  will,  who  was  also  named  as  executor 
in  an  earlier  will,  it  was  alleged  that  such  earlier  will  had  been 
admitted  to  probate  ,and  that  the  i>arties  interested  thereunder 
would  deny  the  validity  of  the  writing  propounded,  and  the 
earlier  will  and  the  paper  propounded  showed  that  the  two  wills 
could  not  coexist,  the  circuit  court  had  jurisdiction,  though  the 
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probate  court  erroneously  rendered  a  Judgment  denying  probate, 
from  which  an  appeal  was  taken  to  the  circuit  court,  instead  of 
certifying  the  case  to  the  circuit  court  and  requiring  a  bond,  as 
the  validity  of  the  will  was,  in  fact,  contested,  and  such  contest 
gave  jurisdiction  to  the  circuit  court,  and  it  could  not  be  de- 
prived of  such  jurisdiction  by  the  failure  of  the  probate  court  to 
comply  with  the  statute.     {Po8t,  pp.  396-400.) 

Cases  cited  and  approved:  Patton  v.  Allison,  26  Tenn.,  320;  Ford 
V.  Ford,  26  Tenn.,  95;  Comwell  v.  Comwell,  3CF  Tenn.,  486; 
Linch  V.  Linch,  69  Tenn.»  627. 

Cases  cited  and  distinguished:  Swift  &  Co.  v.  Warehouse  Co.,  128 
Tenn.,  100;  Wisener  &  Brown  v.  Maupin,  61  Tenn.,  352. 

Code  cited  and  construed:     Sec.  8905  (S.). 

2.  WILLS.  Probate.  Contests.  Jurisdiction  of  circuit  court. 
The  circuit  court  did  not  lack  jurisdiction  of  a  contested  proceed- 
ing to  probate  a  will  on  the  ground  that  such  proceeding  was  a 
collateral  attack  on  the  judgment  of  the  probate  court  admitting 
an  earlier  will  to  probate,  as  the-  proceeding  to  establish  the 
later  will  was  a  direct  proceeding,  and  in  no  way  collaterally 
assailed  the  vaidity  of  the  proceeding  to  probate  the  earlier  will, 
or  the  judgment  probating  it,  and,  while  the  probate  of  the  later 
will  would  nullify  the  earlier  will,  this  did  not  result  from  any 
collateral  attack  on  the  judgment  of  the  probate  court,  but  from 
the  law  which  gives  effect  to  the  last  testamentary  act  of  the 
testatrix.     (Post,  pp.  400-405.) 

Cases  cited  and  approved:  Johnson  v.  Gaines,  41  Tenn.,  288; 
Townsend  v.  Townsend,  44  Tenn.,  70;  Brien's  Adm'r  v.  Hart,  25 
Tenn.,  131;  Posey  v.  Eaton,  77  Tenn.,  504;  Gaines  v.  Hennen,  65 
X7.  S.,  563.    , 

Cases  cited  and  distinguished:  Gaines  v.  City  of  New  Orleans,  73 
U.  S.,  704;  Bowen  v.  Johnson,  5  R.  I.,  112;  Waters  v.  Stickney, 
12  Mass.,  1;  Schultz  v.  Schultz,  10  Va.,  358;  In  re  Mears'  Estate. 

3.  WILLS.    Contests.    Reopening  case  for  further  evidence.    Dis- 
cretion of  court. 

In  a  proceeding  to  establish  a  will  from  which,  as  presented  to  the 
court,  several  pages  were  missing,  after  the  evidence  had  been 
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introduced  and  the  arguments  to  the  jury  had  been  commenced, 
it  was  within  the  sound  Judicial  discretion  of  the  trial  Judge 
whether  the  case  should  be  reopened  for  the  introduction  of 
further  evidence,  and  such  discretion  was  not  abused  by  refusing 
to  reopen  the  case,  to  allow  the  contestants  to  recall  an  adverse 
party  and  examine  him  with  reference  to  a  conversation  in  whidi 
he  stated  that  the  testatrix  made  the  will,  but  that  afterwards 
she  got  out  with  some  of  the  parties  and  destroyed  It,  or  made 
away  with  it,  and  that  she  died  without  a  will;  this  being  but 
his  opinion,  though  in  form  stated  as  a  fact,  and  no  sufficient 
legal  excuse  being  shown  for  the  failure  to  offer  the  evidence  at 
the  proper  time.     (Post,  pp.  405-407.) 

4.  EVIDENCE.  Opiniont  of  witnesses.  Admissibility.  In  a  pro- 
ceeding to  establish  a  will,  an  agreement  that  an  earlier  will 
was  the  last  valid  will  of  the  testatrix,  signed  by  a  number  of 
parties,  including  the  person  named  as  executor  in  both  wills,  by 
his  attorney,  and  claimed  to  have  been  subsequently  ratified 
by  the  executor,  was  properly  excluded,  as  it  would  have  shed  no 
light  upon  the  issue,  but  would  merely  have  shown  that  the 
executor  and  his  attorney  at  one  time  believed  the  earlier  will 
was  the  last  will  of  the  testatrix,  and  this  was  merely  a  matter 
of  opinion  and  incompetent  as  evidence.     (Post,  pp.  407-409.) 

5.  WILLS.  Contests.  Instructions.  Mutilation  of  will.  ''Presump- 
tion." In  a  proceeding  to  probate  a  will  from  which,  as  pre- 
sented to  the  court,  several  pages  were  missing,  the  court 
charged  (that,  if  the  will  was  in  the  possession  and  custody  of 
the  maker,  and  at  he  time  of  her  death  it  was  found  that  it  was 
mutilated,  in  the  absence  of  any  explanation,  the  law  presumed 
that  she  intended  thereby  to  revoke  the  will);  that  contestants 
claimed  that,  as  there  were  four  pages  missing,  this  constituted 
a  mutilation  in  law,  and  the  presumption  arose  that  the  testatrix 
revoked  the  will ;  that  this  presumption  could  obtain  only  in  case 
the  jury  found  that  the  will  was  in  the  possession  of  the  testa- 
trix, and  that  it  was  found  after  her  death  among  her  papers; 
(that  a  "presumption"  was  an  inference  that  the  law  drew  from 
certain  proven  facts,  so  that,  if  the  will  was  in  the  custody  of 
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the  testatrix  and  In  her  possession,  and  ''Immediately"  after 
her  death  was  found  in  a  mutilated  condition  unexplained,  the 
law  presumed  that  she  revoked  it);  that  proponents  claimed 
that  before  such  presumption  was  well  founded  there  must  be 
evidence  that  the  will  was  in  her  possession  and  custody,  and 
that  their  theory  was  that  prior  to,  or  about  the  time  of,  her 
death  her  house  and  papers  were  ransacked,  and  the  missing 
parts  purposely,  carelessly,  or  accidentally  lost  or  removed;  that 
the  presumption  referred  to  was  a  rebuttable  presumption,  and, 
if  the  facts  and  circumstances  in  evidence  were  such  as  to  war- 
rant the  belief  that  the  testatrix  did  not  remove  the  missing 
part  or  authorize  its  removal,  but  that  some  other  person  did, 
that  would  overturn  the  presumption,  but  that  the  presumption 
would  not  be  overthrown  by  merely  showing  that  somebody  had 
an  opportunity  to  get  the  will,  or  had  access  to  it,  and  that  they 
must  prove  facts  reasonably  Justifying  a  finding  that  some  per- 
son did  purposely  or  intentionally  remove  the  paper.  Held,  that 
the  parts  of  the  instruction  in  parentheses  were  not  erroneous, 
when  considered  in  connection  with  the  other  portions,  as  telling 
the  jury  that  the  presumption  of  revocation  would  only  arise 
when  unexplained  upon  finding  a  mutilated  will  in  the  posses- 
sion of  testatrix,  nor  was  It  erroneous  because  of  the  use  of  the 
word  "immediately."     (Post,  pp,  409-411.) 

6.    APPEAL  AND   ERROR.  Assignments  of  error.    Certiorari   to 

court  of  civil  appeals. 
Under  Acts  1907,  ch.  82,  creating  the  court  of  civil  appeals  and 
regulating  the  method  of  reviewing  its  Judgments  or  decrees, 
and  supreme  court  rule  12  (126  Tenn.  [18  Gates],  720,  160  S.  W., 
viil),  providing  that  petitions  for  certiorari  to  remove  cases  from 
the  court  of  civil  appeals  shall  be  accomplished  by  an  assign- 
ment of  errors  predicated  upon  the  Judgment  or  decree  of  the 
court  of  civil  appeals,  and  a  brief  in  support  thereof  in  the  form 
required  by  rules  14,  15,  (126  Tenn.  [18  C^tes],  721,  724,  160  S. 
W.,  Ix,  x),  applicable  to  cases  brought  directly  from  trial  courts 
to  the  supreme  court,  and  that  the  assignments  of  error,  briefs, 
and  arguments  filed  in  the  court  of  civil  appeals  cannot  be  reflled 
in  the  supreme  court,  as  the  case  is  brought  before  the  supreme 
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court  for  error  in  the  action  of  the  court  of  civil  appeals,  and  not 
of  the  trial  court,  an  assignment  of  error  that  the  court  of  civil 
apeals  committed  prejudicial  error  in  pretermitting  assignments 
of  error  therein  specified,  and  not  determining  them  at  all,  was 
insufficient,  and  was  not  cured  by  setting  out  in  the  discussion 
of  the  pretermitted  assignments  of  error  special  requests  as  to 
which  the  parties  assigning  error  complained  because  the  circuit 
Judge  did  not  embody  them  In  his  charge,  and  as  to  which  they 
asserted  the  court  of  civil  appeals  was  in  error,  because  it  preter- 
mitted such  assignments  of  error.     {Post,  pp.  412-414.) 

Acts  cited  and  construed:    Acts  1907,  ch.  82. 

Case  cited  and  approved:     Mayor  and  Aldermen  of  Nashville  t. 
Patton,  126  Tenn.,  361. 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County 
to  the  Court  of  Civil  Appeals,  and  by  Certiorari  from 
the  Court  of  Civil  Appeals  to  the  Supreme  Court. — 
,  Judge. 

T.  K.  RroDiCK,  Lehman,  Gates  &  Martin,  and  P.  W. 
Evans,  for  contestants. 

G.  T.  Fitzhugh,  Sweeney  &  Sweeney,  and  C.  M. 
Bryan,  for  proponents. 

Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  magnitude  of  the  estate  involved  in  this  cause, 
and  the  importance  of  the  questions  made,  demand 
some  elaboration  in  a  statement  of  its  facts. 
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This  suit  originated  by  the  filing  of  a  petition  in 
the  probate  court  of  Shelby  county,  on  October  31, 
1912,  by  Mrs.  H.  Rich  and  others.  Petitioners  averred 
the  execution  by  Mrs.  Caroline    Cloth    of   an    holo- 
graphic last  will  and  testament  on  the  1st  day  of  Au- 
gust, 1900,  witnessed  by  three  competent  subscribing 
witnesses,  viz.,  J.  H.  Lenow,  H.  A.  Hunter,  and  John 
Bright,  and  the  devise  to  petitioners  by  said  will  of  cer- 
tain real  estate  and  other  property  located  in  the  city  of 
Memphis,  described  in  the  petition,  and  the  devise  by 
said  will  of  certain  real  and  personal  property  to 
Miles  S.  Buckingham,  to  the  extent  of  about  one-half 
of  the  estate  of  the  testatrix,  and  that  he  was  ap- 
pointed executor  and  trustee  by  the  terms  of  the  will 
to  execute  its  provisions;  that  the  death  of  the  testa- 
trix occurred  on  or  about  the  9th  day  of  June,  1912,  at 
her  usual  place  of  residence  in  the  city  of  Memphis, 
county  of  Shelby,  and  State  of  Tennessee,  leaving 
said  will  as  her  last  will  and  testament ;  that  said 
Miles  S.  Buckingham,  executor,  had  failed  and  re- 
fused to  produce  the  will  and  offer  the  same  for  pro- 
bate; that  it  was  in  his  possession  or  under  his  con- 
trol, or  in  the  joint  possession  and  control  of  Buck- 
ingham and  of  Hon.  William  H.  Carroll,  and  that  the 
will  could  be  produced  by  them  for  probate;  that  the 
will  made  provision  for  divers  other  legatees  and  de- 
visees, of  whose  names  petitioners  were  not  then  cer- 
tainly informed;  that  petitioners  were  advised  and 
believed  that  they,  as  devisees  under  said  will,  were 
entitled  to  have  the  same  probated.     The  prayer  of 
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the  petition  was  that  subpa*na  issue  to  Mile?  S.  Buck- 
ingham, the  executor,  and  to  William  H.  Carroll,  with 
copy  of  the  petition,  if  necessary,  commanding  them 
to  bring  into  the  probate  court  the  will  on  a  day  to 
l)e  fixed  by  the  court,  and  that  subpoena  issue  for  the 
attesting  witnesses  to  appear  on  said  day  to  authen- 
ticate the  will,  to  the  end  that  the  same  be  probated  by 
the  court  as  the  last  will  and  testament  of  Mrs.  Caro- 
line Cloth,  deceased.  The  petition  was  duly  verified 
l)y  the  oath  of  one  of  the  solicitors  for  the  petitioners, 
the  date  of  this  verification  being  October  29,  1912. 

On  the  same  day  the  petition  was  filed,  and  in 
response  thereto,  an  order  was  made  by  the  probata 
judge  directing  the  clerk  to  issue  subpoena  and  copy 
as  prayed  for  in  the  petition  summoning  Messrs. 
Buckingham  and  Carroll  to  appear  in  court  at  10 
o'clock  a.  m.,  November  1,  1912,  and  directing  them 
to  bring  with  them  the  paper  averred  by  the  petition 
to  be  in  their  possession,  and  also  directing  subpoena 
to  issue  to  each  of  the  attesting  witnesses  to  appear 
l)efore  the  court  on  the  day  above  stated  to  testify  as 
such  witnesses  concerning  the  execution  of  the  will. 
With  their  petition  the  petitioners  filed  a  cost  bond 
^th  proper  surety. 

On  November  1,  1912,  Miles  S.  Buckingham,  as  ex- 
ecutor, and  in  his  individual  capacity,  filed  his  an- 
swer in  response  to  the  above  subpoena.  By  this  an- 
swer it  was  disclosed  to  the  court  that,  prior  to  the 
discovery  of  the  paper  propounded  for  probate  by 
the  petition,  it  had  been  reported  to  the  executor  that 
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a  last  and  valid  will  of  the  testatrix  had  been  found 
in  Clarendon,  Ark.,  and  that  the  Clarendon  will  had 
been  duly  probated  in  the  probate  court  of  Shelby 
county,  Tenn.,  and,  under  it,  that  Buckingham  had 
duly  qualified  as  executor  and  was  acting  as  such; 
that  he  did  not  know  whether  the  paper  writing  pro- 
pounded by  petitioners  was  the  last  will  and  testa- 
ment or  not;  that  he  was  unwilling  to  undertake  to 
determine  that  question,  but  was  willing  to  accept  the 
executorship  of  it  if  it  was  duly  probated  as  the  last 
will  and  testament  of  Caroline  Cloth;  that  his  attitude 
had  been  that  of  discharging  his  duty  as  executor; 
that  he  had  done  nothing  to  prevent  the  probate  of  a 
will  of  later  date  than  the  Clarendon  will;  that  he 
would  accept  all  offices,  trusts,  and  bequests  conferred 
upon  him  by  the  paper  propounded  by  petitioners,  if 
the  same  should  be  duly  probated  as  the  last  will  and 
testament  of  Caroline  Cloth,  deceased.  Following  the 
foregoing  disclosures  in  the  answer  of  Mr.  Bucking- 
ham, this  quotation  from  his  answer  appears : 

**  Respondent  states  that  parties  interested  in  the 
probated  will  deny  the  validity  of  the  paper  writing 
of  1900,  and  say  that  it  is  not  the  last  will  and  testa- 
ment of  Caroline  Cloth,  deceased,  and  respondent  sub- 
mits himself  to  such  orders  and  directions  as  this  hon- 
orable court  may  give  and  in  the  premises,  and  will 
abide  thereby." 

It  was  also  disclosed  by  the  answer  of  Mr.  Bucking- 
ham that  the  paper  writing  sought  to  be  propounded 
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by  the  petition  was  not  in  the  possession  of  Mr. 
Buckingham  at  the  time  of  making  his  answer, 
but  that  the  same  after  it  had  been  found  had  passed 
into  the  possession  of  Hon.  William  H.  Carroll,  and 
by  him  had  been  deposited  with  the  Union  &  Planters' 
Bank  &  Trust  Company,  where  it  remained,  so  far  as 
the  resposdent  had  any  knowledge  to  the  contrary. 

On  the  same  day  the  answer  of  Buckingham  was 
filed,  the  Hon.  William  H.  Carroll  filed  his  answer  to 
the  petition,  from  which  it  was  made  to  appear  to  the 
court  that  the  paper  writing  sought  to  be  propounded 
by  the  petition  had  been  deposited  in  a  safety  de- 
posit box  in  the  bank  aforesaid.  Just  when  or  how 
the  paper  sought  to  be  propounded  by  the  petition  was 
finally  presented  to  the  probate  court  does  not  clearly 
appear  from  the  transcript,  but  it  does  clearly  appear 
that  at  some  stage  of  this  proceeding,  and  before  the 
final  judgment  of  the  probate  court  was  rendered  in 
the  matter,  the  paper  writing  was  produced,  and  was 
before  the  court  when  its  final  judgment  was  ren- 
dered. 

On  the  8th  day  of  November,  1912,  Mrs.  Mary  Mur- 
rell filed  an  intervening  petition  in  said  proceeding 
averring  the  execution  by  Mrs.  Caroline  Cloth  of  the 
same  last  will  and  testament  sought  to  be  propounded 
by  the  original  petition,  and  that  by  the  twenty-first 
item  of  that  will  a  devise  was  made  in  favor  of  Mrs. 
Mary  Murrell  of  certain  real  estate  located  in  the  city 
of  Memphis,  and  in  the  petition  described.  It  was 
also  averred  that  on  or  about  the  13th  day  of  August 
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of  the  year  1912  the  probate  court  of  Shelby  comity 
had  admitted  to  probate  the  Clarendon  will,  and  that 
the  estate  of  the  testatrix,  Mrs.  Caroline  Cloth,  was, 
at  the  date  of  the  filing  of  the  intervening  petition, 
being  administered  under  the  Clarendon  will  by  the 
executor  therein  named.  Miles  S.  Buckingham,  duly 
qualified  as  such  executor  thereunder.     It  denounced 
the  Clarendon  will  as  a  frame-up  and  a  forgery,  and 
proceeded  thereafter  to  set  out  reasons  on  which  the 
foregoing  charges  against  the  Clarendon  will  were 
based.    It  then  set  out  the  first  paragraph  of  the  will 
sought  to  be  propounded  by  the  petition  originally 
filed  in  the  proceeding  by  Mrs.  H.  Eich,  et  al.,  in  which 
clause  the  testatrix  revoked  and  made  null  and  void 
all  other  wills  by  her  at  any  time  made.     The  peti- 
tion then  averred  that  the  Clarendon  will  had  been 
revoked  by  the  clause  above  referred  to.    It  appears 
by  the  averments  of  this  petition  that,  prior  to  its 
filing,  the  holographic  will  of  date  August  1,  1900, 
and  sought  to  be  propounded  by  the  petition  of  Mrs. 
H.  Eich,  et  al.,  had  been  presented  and  filed  in  the 
probate  court  of  Shelby  county.     The  petition  then 
averred  the  necessity  under  the  facts  which  it  dis- 
closed of  the  appointment  of  an  administrator  pen- 
dente lite  to  take  charge  of  the  personal  estate  of  Mrs. 
Caroline  Cloth,  deceased.     In  conclusion,  Mrs.  Mur- 
rell ^s  petition  prayed  the  probate  court  to  make  an 
order  recalling  the  probate  of  the  Clarendon  will  and 
revoking  the  letters  testamentary  granted  thereunder, 
and  appointing  an  administrator  pendente  lite,  and 
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that  the  court  ''grant  to  her  all  such  relief  suitable 
and  proper  in  the  premises  until  such  time  as  her 
rights  may  be  declared  and  established  as  devisee  un- 
der the  will  of  the  late  Mrs.  Caroline  Cloth,  and  a 
copy  of  this  petition  be  served  upon  Miles  S.  Bucking- 
ham, executor,  that  he  may  make  such  defense  there- 
to as  he  sees  proper."  The  petition  of  Mrs.  Murrell 
was  accompanied  by  a  cost  bond  with  surety  in  proper 
form. 

The  certificate  of  the  clerk  of  the  probate  court  of 
Shelby  county,  which  is  attached  to  the  supplemental 
transcript  wherein  the  foregoing  proceedings  appear, 
after  certifying  the  correctness  of  the  copy  of  the  pro- 
ceedings above  referred  to,  shows  the  following: 

''I  further  certify  that  the  caveat  of  Mary  Beattie, 
et  aL,  was  filed  on  November  8,  1912,  but  cannot  be 
found  in  the  record,  as  the  same  appears  of  record 
and  now  on  file  in  my  office." 

The  next  step  in  this  proceeding  in  the  probate 
court,  as  disclosed  by  the  transcript  before  us,  is  the 
judgment  of  that  court.  This  judgment  recites  that 
the  cause  came  on  to  be  heard  on  the  9th  day  of  No- 
vember, 1912,  and  that  Mrs.  H.  Rich  caused  to  be  pro- 
duced in  open  court  the  paper  writing  purporting  to 
be  the  last  will  of  Caroline  Cloth,  lately  deceased, 
bearing  date  the  1st  day  of  August,  1900,  having  the 
name  of  Caroline  Cloth  signed  thereto,  and  being  sub- 
scribed by  H.  J.  Lenow,  H.  A.  Hunter,  and  John 
Bright  as  attesting  witnesses,  asd  naming  Miles  S. 
Buckingham  as  executor,  but,  as  the  decree  recites, 
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Miles  S.  Buckingham  being  in  open  court  and  having 
failed  to  offer  said  will  for  probate,  the  petitioners, 
Mrs.  H.  Rich,  et  al.,  moved  the  court  that  the  same 
be  admitted  to  probate  and  recorded  as  the  last  will 
and  testament  of  the  said  Caroline  Cloth,  deceased. 
The  decree  then  proceeds  as  follows : 

"And,  it  appearing  to  the  court  from  the  testimony 
of  H.  J.  Lenow  and  H.  A.  Hunter,  two  of  said  sub- 
scribing witnesses,  that  said  paper  writing  was  writ- 
ten in  the  lifetime  of  the  said  Caroline  Cloth  in  her 
own  handwriting  and  signed  by  her  and  subscribed  in 
the  presence  of  the  said  three  witnesses,  and  sub- 
scribed by  the  said  three  witnesses  in  the  presence  of 
the  said  Caroline  doth  as  attesting  witnesses  at  her 
request,  and  that  the  same  was  executed  on  the  day  it 
bears  date,  and  that  the  said  Caroline  Cloth  was  at 
the  time  of  sound  mind  and  disposing  memory,  and 
that  the  said  Caroline  Cloth  lately  died  at  her  usual 
place  of  residence  in  the  city  of  Memphis,  Shelby 
county,  Tenn.;  but  it  further  appears  to  the  court 
from  the  testimony  of  said  witnesses,  and  from  an  ex- 
amination of  said  instrument,  that  four  pages  of  said 
will,  to  wit,  pages  5  to  9,  inclusive,  are  missing  from 
said  instrument:  It  is  therefore  adjudged  by  the 
court  that  said  instrument  is  not  the  true,  whole,  and 
last  will  and  testament  of  the  said  Caroline  Cloth,  de- 
ceased. The  motion  of  proponents  to  probate  said 
instrument  as  the  true,  whole,  and  last  will  and  testa- 
ment of  Caroline  Cloth,  deceased,  is  overruled  and 
disallowed.    To  which  ruling  of  the  court  proponents 
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excepted,  and  prayed  an  appeal  to  the  next  term  of 
the  circuit  court  of  Shelby  county,  Tenn.,  which  is 
granted  upon  proponents  executing  a  bond  with  good 
and  sufficient  surety  in  the  sum  of  $500,  which  has 
been  accordingly  done." 

The  proponents,  Mrs.  H.  Rich,  et  dl.,  thereupon  exe- 
cuted and  filed  an  appeal  bond  in  the  cause  in  the 
usual  form  and  in  the  penalty  of  $500. 

The  transcript  discloses  no  other  proceedings  in 
the  probate  court  except  those  referred  to  above. 

On  November  20,  1912,  Mrs.  H.  Rich,  and  those 
who  had  joined  her  in  the  original  petition,  filed  their 
declaration  in  the  circuit  court  of  Shelby  county, 
which  avers: 

'^Plaintijffs  produce  in  open  court  a  writing  pur- 
porting to  be  the  last  will  and  testament  of  Caroline 
Cloth,  deceased,  dated  August  1,  1900,  in  which  the 
plaintiffs  are  named  as  devisees,  and  plaintiffs  aver 
that  it  is  the  last  will  and  testament  of  the  said  Caro- 
line Cloth,  deceased,  and  offer  to  prove  the  same  in 
solemn  form." 

The  declaraton  then  recites  the  clause  of  the  will 
devising  certain  real  estate  located  in  Memphis  to 
the  plaintiffs,  and  the  clause  thereof  appointing  Miles 
S.  Buckingham  as  executor  and  trustee  of  the  will, 
and  that  the  will  was  offered  for  probate  in  the  pro- 
bate court,  and  that  there  two  objections  were  urged 
to  its  probate,  to  wit: 
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''The  objection  and  caveat  of  Mary  Murrell,  and 
the  objection  and  caveat  of  Mary  Beattie,  Grace  Beat- 
tie,  and  Beulah  Sevier." 

And  the  declaration  then  avers  the  action  taken  by 
the  probate  court  as  already  shown,  and  the  appeal. 
The  declaration  then  tenders  the  will  as  found  after 
death  of  the  testatrix  with  four  missing  pages  for 
probate,  and  demands  a  jury  to  try  the  issues. 

The  filing  of  the  above  declaration  by  the  original 
proponents  of  what  is  known  as  the  ''missing  page 
will"  was  followed  by  a  fusillade  of  pleading  most 
unusual  in  character.  In  the  view  which  we  have 
taken  of  the  case,  these  pleadings  need  not  be  re- 
ferred to  in  detail.  It  is  proper,  however,  to  note 
here  that  the  mutilated  script  which  was  propounded 
for  probate  in  the  probate  court  was  not  certified  to 
the  circuit  court,  nor  sent  to  said  court  by  the  pro- 
bate court  as  required  by  section  3905,  Shannon  Code 
(section  2173,  Code  1857-58),  in  cases  where  the  va- 
lidity of  any  last  will  and  testament  is  contested.  But 
there  is  no  controversy  as  to  the  fact  that  the  muti- 
lated script  acted  on  by  the  probate  court  was  the 
same  which  was  propounded  by  the  declaration.  It 
is  also  noteworthy  that,  while  the  declaration  recites 
the  clause  of  the  script  appointing  Miles  S.  Bucking- 
ham as  executor  and  trustee  of  the  alleged  will,  it  does 
not  make  him  a  defendant,  nor  pray  for  process  to 
bring  him  into  court  as  such,  and,  while  it  names  cer- 
tain caveators  as  having  objected  to  the  probate  of 
the  script  in  the  probate  court,  it  does  not  make  them 
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or  any  of  them  defendants,  nor  pray  for  process  to 
})ring  them  is  as  such.  On  November  26,  1912,  Miles 
S.  Buckingham,  named  as  executor  in  the  script,  pro- 
pounded, filed  a  petition  in  the  cause,  praying  that  he 
be  allowed  to  intervene  as  a  party.  He  denied  in  this 
petition  that  he  had  refused  to  offer  the  script  for 
probate,  and  averred  that  he  did  not  know  whether 
it  was  the  last  will  or  not,  but  that,  in  the  event  it 
was  held  to  be  such,  he  was  willing  to  accept  the  trusts 
it  imposed  as  executor  and  trustee;  that  the  paper 
had  not  been  in  his  possession,  and  he  had  never  been 
in  a  position  to  enable  him  to  determine  its  validity. 
In  the  subsequent  history  of  the  proceedings  in  the 
cause,  Mr.  Buckingham  was  by  order  of  the  court 
admitted  as  a  party  proponent  along  with  the  Sec- 
ond Presbyterian  Church  and  certain  others  who 
claimed  as  devisees,  and  who  filed  their  petition  set- 
ting up  their  interest  in  the  estate  under  the  missing 
page  script;  and  thereafter  the  church  and  the  par- 
ties so  claiming  as  devisees  filed  their  declaration  in 
the  cause,  propounding  the  missing  page  or  mutilated 
script,  and  averring  that  it  and  the  four  missing  pages 
therefrom  constituted  the  last  will  and  testament  of 
Caroline  Cloth  at  the  date  of  her  death,  and  that  the 
entire  paper  was  among  her  valuable  papers  at  the 
date  of  her  death,  and  prayed  for  the  issue  devisavit 
vel  non  to  be  made  up  and  tried  by  a  jury.  The  cir- 
cuit court,  by  order  made  on  the  22d  day  of  April, 
1913,  admitted  all  other  parties  named  in  that  declara- 
tion along  with  Miles  S.  Buckingham  as  proponents 


4  Thompson]   SEPTEMBER  TEBM,  1914.  393 

Muirell  y.  Rich. 


of  the  will,  and  directed  that  said  declaration  be  there- 
after considered  and  treated  as  the  declaration  of  the 
proponents  of  the  will  and  that  all  persons  who  de- 
sired  to  contest  should  plead  to  said  declaration,  and 
not  to  the  declaration  filed  by  the  original  proponents, 
Mrs.  H.  Eich,  et  al.  To  this  order  the  latter  propo- 
nents excepted,  bnt  thereafter,  in  the  further  pro- 
ceedings in  the  cause,  all  parties  proponent  acqui- 
esced in  that  order,  and  the  contestants  who  came  in 
voluntarily  and  defended  the  suit  as  such  likewise  ac- 
quiesced in  that  order  by  directing  their  sundry  mo- 
tions, demurrers,  etc.,  and  finally  their  pleas  and  an- 
s-svers  to  the  merits  of  the  declaration  referred  to  in 
that  order.  The  contestants  who  so  came  into  the 
cause  voluntarily,  and  without  being  brought  in  by 
process,  were: 

First,  Mary  L.  Shaller.  She  came  into  the  cause 
without  leave  had  or  asked  before  the  declaration  of 
the  church  and  others  was  filed,  and  on  November  23, 
1912,  Mrs.  Shaller  filed  a  plea  to  the  declaration  which 
had  been  filed  by  the  original  proponents,  Mrs.  H. 
Rich,  et  al.  But  later,  on  March  13,  1913,  Mrs.  Shal- 
ler, by  leave  of  court,  withdrew  her  plea,  and  demur- 
red to  the  Rich  declaration,  but  her  demur- 
rer was  overruled.  Her  subsequent  pleadings  were 
filed  after  the  order  of  x\pril  22,  1913,  and  clearly  her 
final  plea  and  answer  to  the  merits  were  in  response 
to  the  declaration  filed  by  the  church  and  others. 

The  only  other  contestants  appearing  by  name  in 
the  proceedings  in  the  circuit  court  were  Jacob  Gtet- 
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to,  et  al.,  who  filed  their  motion  in  the  cause  on  May 
2,  1913,  which  motion  was  overruled  May  3,  1913. 
These  parties  contestant  were  not  made  such  by  pro- 
cess, but  came  into  the  cause  voluntarily.    They  filed 
another  motion  on  May  16,  1913,  which  was  overruled 
May  17,  1913.     The  two  foregoing  motions  and  the 
cost  bond,  the  latter  being  filed  on  May  15,  1913,  the 
Getto,  et  al.,  contestants  took  the  liberty  of  filing  be- 
fore they  had  ever  asked  to  be  admitted  as  parties  to 
the  cause.    But  on  May  17,  1913,  they  filed  a  formal 
petition  seeking  to  be  admitted,  setting  out  their  resi- 
dence and  citizenship  to  be  in  the  kingdom  of  Germany, 
and  claiming  as  distributees  of  the  estate  in  case  of 
intestacy,  and  averring  that  they  were  advised  that 
they  would  be  bound  and  finally  concluded  by  the  judg- 
ment to  be  rendered  on  this  issue,  and  that  they  had  a 
right  to  become  parties  for  the  purpose  of  contesting 
the  probate  of  the  will  and  of  making  defense  thereto. 
On  the  same  day  the  order  went  down  making  them 
parties  in  response  to  their  petition,  and  on  the  same 
day  they  filed  their  demurrer  to  the  jurisdiction  of  the 
court,  which  was  overruled.    They  then  moved  to  dis- 
miss the  cause  for  alleged  lack  of  jurisdiction,  but  this 
was  overruled.     They  then  pleaded  to  the  merits  of 
the  declaration,  and  took  formal  issue  on  the  aver- 
ments thereof. 

So,  in  substance,  stood  the  parties  and  their  plead- 
ings when  the  case  came  on  for  hearing  before  his 
honor  Judge  Pittman  and  a  jury  in  the  circuit  court. 
Questions  were  framed  under  direction  of  the  court, 
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and  submitted  to  the  jury— questions  of  fact  each  rele- 
vant to  the  main  issue  devisavit  vel  non.  The  jury 
by  their  verdict  answered  each  question  in  favor  of 
proponents.  The  main  issue  was  presented  in  a  ques- 
tion framed  as  follows:  '^s  the  said  paper  writing 
dated  August  1,  1900,  known  as  Exhibit  A,  including 
four  missing  pages,  the  last  will  and  testament  of 
Caroline  Cloth,  deceased  r\  This  question  the  jury 
answered:  ''Yes." 

Upon  this  verdict  the  judgment  of  the  circuit  court 
was  rendered,  and  it  was  that  the  paper  writing  pro- 
pounded, together  with  the  four  missing  pages  thereof, 
was  the  true  and  whole  last  will  and  testament  of 
Caroline  Cloth,  deceased,  and  that  the  paper  pro- 
pounded was  entitled  to  and  was  admitted  to  probate, 
etc.  From  this  judgment  the  contestants  appealed  to 
the  court  of  civil  appeals,  where  they  marshaled  a 
large  array  of  assignments  of  error  against  the  judg- 
ment. Some  of  these  were  sustained  by  the  majority 
opinion  of  that  court,  delivered  by  Mr.  Justice  Hig- 
gins.  Mr.  Justice  Hall  dissented.  The  result  was 
a  judgment  reversing  that  of  the  circuit  court,  and 
remanding  the  cause  for  a  new  trial.  The  cause  is 
before  us  on  three  petitions  for  certiorari,  in  one  of 
which  proponents  assign  errors  complaining  of  the 
reversal,  and  in  the  other  two  of  which  Mary  L.  Shal-^ 
ler  and  Jacob  Getto,  et  al.,  respectively,  complain  be- 
cause certain  of  their  assignments  of  error  were  over- 
ruled and  certain  others  were  not  ruled  upon  by  tho 
court  of  civil  appeals.    During  our  last  term  at  Jack- 
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son  we  granted  the  writ  on  each  petition,  and  full 
argument  of  the  cause  has  been  allowed. 

Passing  now  to  a  consideration  of  the  assignments 
of  error,  we  observe  at  the  threshold  that  they  raise 
the  question  that  the  circuit  court  had  no  jurisdiction 
to  try  and  determine  the  cause.  This  question,  as 
already  indicated,  is  made  by  those  parties  to  the 
record  who  came  into  the  cause  voluntarily  during  the 
proceedings  in  the  circuit  court,  under  pleadings  aver- 
ring their  interest  in  the  estate  in  the  event  of  in- 
testacy. 

**  Jurisdiction  has  been  well  defined  to  be  a  powder 
constitutionally  conferred  upon  a  judge  or  magistiate 
to  take  cognizance  of  and  determine  causes  according 
to  law  and  to  carry  his  sentence  into  execution. ' '  Swift 
d  Co,  V.  Warehouse  Co.,  128  Tenn.  (1  Thomp.),  100, 
158  S.  W.,  485. 

Beyond  doubt,  of  course,  under  our  statute,  the  cir- 
cuit court,  and  that  court  alone,  is  invested  with  juris- 
diction to  try  and  determine  an  issue  devisavit  vel  non. 
See  section  2173,  Code  of  1857-58 ;  section  3905,  Shan- 
non's  Code.  But  the  contestants  say  that  this  is  not 
such  an  issue.  To  this  insistence  we  cannot  agree.  It 
is  clearly  such  an  issue.  They  say  it  is  not  such  an 
issue  because  the  paper  offered  for  probate  in  the 
probate  court  was  not  by  that  court  certified  and  sent 
up  to  the  circuit  court  as  required  by  the  statute  (3905, 
Shannon's  Code),  where  the  validity  of  a  will  is  con- 
tested, and  because  no  contestant  appeared  in  the  pro- 
bate court  and  there  set  on  foot  formal  proceedings 


4  Thompson]   SEPTEMBER  TERM,  1914.  397 


Murrell  v.  Rich. 


for  contest,  and  because  the  probate  judge  did  not  re- 
quire the  execution  of  the  bonds  provided  for  by  sec- 
tion 3905,  Shannon's  Code,  and  because  the  case  was 
carried  to  the  circuit  court  by  appeal,  which  they  insist 
could  not  be  done,  for  the  reason  that  the  statute 
(3905)  prescribes  a  particular  method  by  which  the 
will  shall  be  sent  up  to  the  circuit  court. 

None  of  the  matters  above  insisted  on  by  contest- 
ants can  be  held  to  have  defeated  the  jurisdiction  of 
the  circuit  court.  Prior  to  the  enactment  of  the  stat- 
utes codified  in  section  3905  of  Shannon's  Code,  the 
county  court  in  this  State  was  vested  with  jurisdiction 
to  admit  to  probate  uncontested  and  contested  wills 
alike,  but  the  legislation  embodied  in  section  3905, 
Shannon's  Code,  deprived  the  county  court  of  juris- 
diction to  probate  contested  wills,  leaving,  however, 
in  the  county  court,  its  former  jurisdiction  to  probate 
uncontested  wills.  But  all  wills,  whether  contested  or 
uncontested,  must  be  presented  for  probate  in  the  first 
instance  in  the  county  court,  except  in  the  county  of 
Shelby,  where  the  jurisdiction  formerly  belonging  to 
the  county  court  on  the  subject  of  the  probate  of  wills 

m 

was  vested  in  the  probate  court  of  that  county  when 
it  was  created.  When,  therefore,  a  will  is  presented 
or  propounded  for  probate  under  our  system,  that  step 
must  take  place  in  the  court  of  first  instance,  and  the 
status  of  the  will  at  the  time  it  is  presented  and  while 
there  awaiting  judgment  determines  the  jurisdiction  of 
the  court  of  first  instance,  and  limits  its  powers  in 
respect  of  it.    If  it  is  an  uncontested  will,  the  court  of 
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first  instance  may  admit  it  to  probate  in  either  common 
(»r  solemn  form,  but,  if  it  be  a  contested  will,  the  only 
power  possessed  by  that  court  in  respect  of  it  is  to 
cause  the  fact  that  it  is  contested  to  be  certified  to  the 
circuit  court,  and  to  send  the  original  will  to  that  court, 
and  to  take  such  action  in  respect  of  bonds,  et  cetera, 
as  our  statutes  authorize  in  such  cases ;  but  the  failure 
of  the  county  or  probate  court  to  do  any  or  all  of  the 
acts  above  set  out  will  not  defeat  the  jurisdiction  of 
the  circuit  court  over  the  contested  will. 

If  a  will  is  contested  when  presented  to  the  probate 
court,  or  if  a  contest  arises  after  presentation  and  be- 
fore judgment,  the  jurisdiction  of  the  circuit  court 
ipso  facto  attaches  over  the  subject-matter  of  the  con- 
test. 

The  view  of  our  legislation  above  expressed  has  been 
too  long  settled  to  admit  of  serious  controversy  at  this 
day.  Patton  v.  Allison,  26  Tenn.  (7  Humph.),  320; 
Wisener  &  Brown  v.  Maupin,  61  Tenn.  (2  Bax.),  352; 
Ford  V.  Ford,  26  Tenn.  (7  Humph.),  95;  Cornwell  v. 
Cormcell,  30  Tenn.  (11  Humph.),  485;  lAnch  v.  Linch, 
69  Tenn.  (1  Lea),  527.  In  one  of  the  cases  above  cited 
the  court,  after  quoting  section  2137,  Code  1857-58, 
carried  now  as  section  3905,  Shannon's  Code,  said: 

*'It  is  obvious  this  section  contains  only  directions 
to  the  county  court,  which  the  county  court  is  bound  to 
obey,  and  which,  if  neglected  or  refused  by  them,  might 
be  enforced  by  the  circuit  court  by  virtue  of  its  super- 
visory power  over  inferior  tibunals,  either  by  cer^ 
tiorari  for  a  complete  record,  or  in  a  proper  case  by 
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mandamus;  but  how  such  failure  on  the  part  of  the 
county  court  or  its  clerk  could  be  a  matter  aflFecting 
and  defeating  the  jurisdiction  of  the  circuit  court  to 
make  up  and  try  an  issue  of  devisavit  vel  non  we  are 
not  able  to  see.'^  Wisener  S  Brown  v.  Maupin,  61 
Tenn.  (2  Bax.),  347. 

The  statute  (section  3905,  Shannon's  Code)  does 
not  prescribe  the  manner  in  which  it  shall  be  made  to 
appear  to  the  county  court  or  probate  court  that  the 
validity  of  a  will  is  contested,  but  it  is  clear  that  the 
existence  of  that  condition  or  state  of  facts  in  respect 
of  a  will  offered  for  probate  at  the  time  offered,  or 
thereafter  and  before  judgment  in  such  court  on  the 
matter,  is  that  which  fixes  the  status  of  the  will. 

It  is  manifest  from  what  we  have  recited,  taken 
from  the  transcript  of  this  cause  in  the  probate  court, 
that  the  paper  here  involved  was  a  contested  will 
within  the  meaning  of  the  statute.  A  will  prior  to  it 
in  date  of  execution  made  by  the  same  testatrix  had 
been  admitted  to  probate  in  the  probate  court  of  Shelby 
county  before  the  paper  here  involved  was  offered 
for  probate  in  that  court.  The  first  paragraph  of  the 
paper  here  involved  contained  a  revocatory  clause  of 
any  and  all  other  wills  therefore  made.  Moreover, 
the  two  wills  were  inconsistent  in  terms;  both  could 
not  stand.  The  attention  of  the  court  was  expressly 
called  to  the  probate  of  the  former  will  by  Mr.  Buck- 
ingham, who  was  the  executor  named  in  each  of  these 
testamentary  papers.  In  his  answer  to  the  citation 
when  that  one  here  involved  was  offered  for  probate. 
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Mr.  Buckinghani  stated  that  the  parties  interested  in 
the  will  theretofore  probated  will  deny  the  validity  of 
the  paper  writing  of  1900,  and  say  that  it  is  not  the 
last  will  and  testament  of  Caroline  Cloth,  deceased. 
Moreover,  both  the  probated  will  and  that  paper  here 
involved  were  within  the  view  of  the  court  when  the 
latter  was  offered  for  probate.  The  court  could  see 
that  the  two  testamentary  documents  could  not  co- 
exist; that  one  or  the  other  must  fall.  Therefore  we 
say  that,  though  it  did  appear  to  the  probate  court 
from  an  inspection  of  the  paper  propounded  that  four 
pages  thereof  were  missing,  it  was  wholly  beyond  the 
power  of  that  court  to  adjudge,  as  it  assumed  to  do, 
that  the  paper  presented  was  not  the  last  will  and  tes- 
tament.  The  jurisdiction  to  deliver  such  a  judgment 
was  in  the  circuit  court,  and,  in  assuming  to  render 
that  judgment,  the  probate  court  disregarded  section 
3905,  Shannon's  Code.  The  plain  duty  of  the  probate 
court,  under  the  facts  of  this  case  and  under  the  stat- 
ute, was,  instead  of  rendering  the  judgment  which  it 
assumed  to  render,  to  cause  the  fact  to  be  certified  to 
the  circuit  court  that  the  paper  offered  as  the  will  was 
contested,  and  to  send  to  the  circuit  court  the  original 
will  and  certificate. 

Another  matter  has  been  pressed  upon  us  as  affect- 
ing the  jurisdiction  of  the  circuit  court  in  this  cause. 
It  is  insisted  for  contestants  that  the  propounding  for 
probate  of  the  will  here  involved  in  the  probate  court 

■ 

of  8helby  county  prior  to  any  proceeding  or  order  in 
tliat  court  in  the  matter  of  the  Clarendon  will,  looking 
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to  a  suspension  or  annulment  of  the  probate  of.  that 
will,  is  a  collateral  attack  upon  the  judgment  of  that 
court  admitting  the  Clarendon  will  to  probate.  To 
sustain  this  insistence,  we  are  referred  to  the  follow- 
ing of  our  cases:  Johnson  v.  Gaines,  41  Tenn.  (1 
Cold.),  288;  Townsend  v.  Townsend,  4  Cold.  (44  Tenn.), 
70,  94  Am.  Dec.  185;  Brien's  AdmW  v.  Hart,  25  Tenn. 
(6  Humph.),  131;  Posey  v.  Eaton,  9  Lea  (77  Tenn.), 
504. 

We  do  not  think  these  cases  sustain  the  insistence 
for  which  they  are  cited.  Substantially  the  same  in- 
sistence above  made  was  considered  by  the  supreme 
court  of  the  United  States  in  Gaines  v.  Hennen,  65  U. 
S.  (24  How.),  553,  16  L.  Ed.,  770,  but  that  court  held 
against  the  insistence.  The  same  question  was  again 
before  the  same  court  in  Gaines  v.  City  of  New  Orleans, 
73  U.  S.  (6  Wall.),  704, 18  L.  Ed.,  960,  where  that  court 
said: 

'*But  it  is  said  the  probate  of  the  will  in  dispute 
cannot  stand,  because  there  was  no  direct  action  by 
the  Louisiana  court  annulling  the  probate  of  the  will 
of  1811.  This  was  not  necessary.  The  probate  of  the 
will  of  1813,  by  the  mere  fact  of  its  probate,  necessarily 
annulled  the  will  of  1811,  so  far  as  its  provisions  were 
inconsistent,  and  so  far  as  the  estate  was  not  legally 
administered  under  it,  and  this  precise  point  was  de- 
cided in  the  Hennen  Case." 

The  same  view  of  the  question  was  taken  by  the 
supreme  court  of  Rhode  Island  in  the  case  of  Bowen 
\.  Johnson,  5  R.  L,  112,  73  Am.  Dec,  49.    Speaking  of 
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the  petition  to  have  a  second  will  probated,  the  court 
said: 

*  *  The  prayer  of  such  a  petition  incidentally  involves 
the  revocation  of  the  probate  of  the  will  of  prior  date, 
80  far  as  such  will  conflicts  with  the  provisions  of  the 
will  of  later  date.  We  can  perceive  no  danger  of  con- 
fusion or  injustice  in  allowing  this  double,  but  depend- 
«nt,  duty  to  be  performed  by  the  court  upon  a  mere 
petition  for  the  probate  of  the  later  will ;  and  its  sim- 
plicity and  directness  commend  it,  as  a  matter  of 
practice,  in  other  respects,  to  our  favor. ' ' 

Upon  the  same  subject,  in  Waters  v.  Stickney,  12 
Allen  (Mass.),  1,  90  Am.  Dec,  122,  it  was  said: 

*  *  A  court  of  probate  has  no  more  power  by  a  decree 
establishing  one  testamentary  instrument  to  preclude 
the  subsequent  probate  of  a  later  one  never  before 
brought  to  its  notice  than  by  a  decree  approving  one 
account  to  discharge  an  administrator  from  responsi- 
bility for  assets  not  actually  accounted  for.  * ' 

Speaking  to  the  same  subject,  in  Schvltz  v.  SchtUtz. 
10  Grat.  (Va.),  358,  60  Am.  Dec,  335,  the  court  said: 

*' And  so,  as  it  appears  to  me,  if  the  later  will  contains 
an  express  clause  of  revocation  of  former  wills,  or 
<;ontain8  a  disposition  of  the  estate  incompatible  with 
the  provisions  of  the  former,  or  from  its  general  char- 
acter may  be  inferred  to  be  an  entire  new  instrument 
intended  to  supersede  the  former,  the  court  of  probate 
should  receive  it  and  admit  it  to  probate,  leaving  it  to 
have  such  effect  as  the  law  would  necessarily  attach 
to  it." 
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The  supreme  court  of  South  Carolina,  75  S.  C,  482, 
56  S.  E.,  7,  9  Ann.  Cas.,  960,  in  Re  Hears'  Estate,  said : 

**But  the  probate  of  a  will  is  practically  a  direct 
proceeding  looking  to  placing  a  testator's  property  in 
the  hands  of  his  executors,  and  adjudging  that  all 
others,  including  administrators  having  it  in  posses- 
sion, should  surrender  it  to  the  executors  for  adminis- 
tration. Indeed,  it  is  the  proceeding  laid  down  in  the 
statute  to  the  exclusion  of  all  others.  If  the  view 
should  be  adopted  that  a  will  could  not  be  probated 
until  a  decree  had  been  obtained  in  an  independent 
proceeding  annulling  a  previous  grant  of  letters  of  ad- 
ministration, the  whole  question  of  will  or  no  will 
would  necessarily  be  tried  in  such  independent  pro 
ceedings,  whereas  the  statute  provides  it  must  be  tried 
only  in  proceedings  instituted  to  have  the  will  ad- 
mitted to  probate." 

It  is,  of  course,  true  as  insisted  by  contestants,  that 
the  cases  on  which  they  rely  establish  the  rule  in  this 
State  to  be  that  a  judgment  of  the  county  court  admit- 
ting a  will  to  probate  in  common  form  cannot  be  col- 
laterally attacked.  But  those  cases  do  not  sustain  the 
insistence  made  by  contestants,  unless  we  should  hold 
that  the  proceedings  to  probate  the  wUl  involved  in 
this  cause  was  a  collateral  attack  upon  the  judgment 
admitting  the  Clarendon  will  to  probate.  But  we  do 
not  so  hold.  The  proceeding  to  establish  the  will  in- 
volved here  was  a  direct  proceeding  looking  to  the 
making  up  of  an  issue  devisavit  vel  non  to  be  tried 
and  determined  in  the  circuit  court,  to  the  end  that  it 
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might  be  determined  whether  or  not  the  paper  here 
involved  was  the  last  will  and  testament  of  Caroline 
Cloth,  deceased.  This  direct  proceeding  in  no  way 
collaterally  assailed  the  validity  of  the  proceeding 
for  or  the  judgment  probating  the  Clarendon  will.  The 
latter  proceeding  does  not  in  any  way  respect  question 
the  correctness  of  the  judgment  rendered  by  the  pro- 
bate court  in  the  former  proceeding.  The  paper  here 
involved  does  not  speak  as  the  will  until  established  by 
the  judgment  upon  the  issue  devisavit  vel  non;  nor 
does  that  judgment  assail,  collaterally  or  otherwise, 
the  correctness  of  the  proceeding  or  the  judgment  for 
the  probate  of  the  Clarendon  will.  The  judgment  pro- 
bating the  will  here  involved  on  the  issue  devisavit  vel 
non  in  the  circuit  court,  if  that  judgment  shall  be 
affirmed,  may,  in  connection  with  the  revocatory  clause 
of  the  will,  render  null  the  Clarendon  will.  But  this 
result  does  not  flow  from  any  collateral  attack  made 
either  upon  the  proceedings  or  judgment  which  estab- 
lished the  Clarendon  will.  It  flows  from  the  law  which 
gives  vitality  and  force  to  the  last  testamentary  act 
of  the  testator. 

It  results  from  what  has  been  said  that,  in  our  opin- 
ion, the  rule  best  sustained  by  reason  and  authority 
is  that  the  proceeding  to  probate  the  missing  page  will 
was  not  a  collateral  attack  upon  the  judgment  probat- 
ing the  Clarendon  will  nor  upon  any  of  the  proceedings 
leading  up  to  that  judgment. 

Another  question  made  by  contestants  upon  the 
jurisdiction  of  the  circuit  court  is,  as  they  say,  that  the 
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case  was  appealed  to  the  circuit  court.  It  is  true  that 
an  appeal  was  taken  from  the  judgment  of  the  probate 
court,  but  it  is  a  mistake  to  suppose  that  the  cause  was 
carried  into  the  circuit  court  by  virtue  of  the  appeal. 
That  court  acquired  jurisdiction,  as  we  have  already 
pointed  out,  by  virtue  of  the  terms  of  the  statute,  and 
the  fact  that  an  appeal  was  taken  from  the  clearly 
erroneous  judgment  of  the  probate  court  did  not  de- 
feat the  jurisdiction  of  the  circuit  court  over  the  sub- 
ject-matter; jurisdiction  of  the  parties  was  had  by 
their  voluntary  and  unlimited  appearance. 

We  now  pass  to  a  consideration  of  the  assignments 
of  error  made  by  proponents  upon  the  judgment  of  the 
court  of  civil  appeals. 

The  first  of  these  is  that  the  court  of  civil  appeals 
erred  in  sustaining  the  twentieth  assignment  of  error 
made  by  contestants.  The  substance  of  the  matter  is 
that,  during  the  trial,  and  while  Mr.  Buckingham  was 
being  examined  as  a  witness,  the  missing  page  will 
was  handed  him,  and  he  was  asked  what  paper  it  was. 
His  answer  was  that  it  was  the  last  will  and  testa- 
ment of  Mrs.  Caroline  Cloth.  This  statement  of  the 
witness  was  objected  to  by  contestants,  and  their  objec- 
tion was  overruled,  but  later,  in  the  progress  of  taking 
evidence,  on  motion  of  contestants  the  court  excluded 
said  statement  on  the  ground  that  it  was  only  the 
opinion  of  the  witness  Buckingham,  and  should  not 
have  been  admitted  in  evidence.  But,  after  all  the 
evidence  had  been  introduced  and  three  arguments 
had  been  made  to  the  jury,  and  six  arguments  remained 
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to  be  made,  contestants  moved  the  court  for  leave  to 
reopen  the  evidence  in  order  to  allow  them  the  oppor- 
tunity to  recall  Mr.  Buckingham,  in  order  to  ask  him 
if  he  did  not  have  a  conversation  with  Henry  J.  Lenow 
after  the  death  of  Mrs.  Cloth,  in  which  Lenow  referred 
to  the  execution  by  her  of  the  will  of  August  1,  1900^ 
the  same  here  involved,  to  which  Buckingham  replied : 

**Yes;  she  made  that  will,  but  after  she  went  ta 
Germany  she  got  out  with  some  of  the  heirs  of  Herman 
Cloth  and  destroyed  it  or  made  away  with  it  on  her 
return,  and  that  she  died  without  a  will." 

The  further  prayer  of  the  motion  was  that,  if  Mr. 
Buckingham  denied  making  this  statement  to  Lenow^ 
th^n  contestants  be  allowed  to  introduce  Lenow  to 
contradict  Buckingham.  The  court  overruled  the  mo- 
tion on  the  ground  that,  under  all  the  evidence  in  the 
cause,  such  a  statement,  if  made  by  Buckingham,  would 
have  been  but  the  expression  of  an  opinion  and,  a& 
such,  not  competent.  We  think  the  action  of  the  cir- 
cuit judge  was  correct,  and  that  the  court  of  civil 
appeals  was  in  error  in  holding  to  the  contrary.  The 
cause  had  passed  the  stage  where  contestants  were 
entitled  to  introduce  evidence,  but  by  leave  of  court 
in  the  exercise  of  a  sound  judicial  discretion,  and 
nothing  short  of  an  abuse  of  such  discretion  would 
justify  us  in  holding  the  trial  judge  to  be  in  error. 
There  was  no  abuse  here:  (1)  Because  the  state- 
ment of  Buckingham,  if  made  to  Lenow,  considered  in 
the  light  of  the  undisputed  evidence  in  the  cause,  was 
but  an  opinion,  though  in  form  stated  as  a  fact;  and 
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(2)  because  no  suflSdent  legal  excuse  was  shown  for 
not  having  offered  this  evidence  at  the  proper  time. 

The  second  assignment  of  error  relied  on  by  pro- 
ponents is  that  the  court  of  civil  appeals  erred  in  sus- 
taining the  twenty-second  assignment  of  error  made 
in  that  court  by  the  contestants.  The  matter  in  ques- 
tion is  the  action  of  the  circuit  judge  in  excluding^ 
when  offered  in  evidence  during  the  trial  of  the  cause^ 
the  following  document: 

*  *  Agreement.  State  of  Tennessee,  County  of  Shelby : 
In  re  Caroline  Clothes  Estate.  We  agree  that  the  will 
of  1898  of  Mrs.  Caroline  Cloth,  probated  in  Shelby 
county,  Tennessee,  is  the  last  and  valid  will  and  testa- 
meut  of  the  said  Mrs.  Caroline  Cloth,  and  we  will 
hereafter  stand  by  this  agreement." 

The  agreement  was  signed:  F.  Bruce  Garrett,  by 
Bell,  Terry  &  Bell,  A.  Geo.  F.  Chapline,  Attorneys. 
It  was  also  signed  by  John  M.  Shaller  and  Mrs.  Mary 
L.  Shaller,  by  Paul  W.  Evans,  and  by  Jacob  Getto, 
et  al.  (the  names  of  his  codefendants  being  set  out), 
by  Frank  Zimmerman,  Attorney.  It  was  also  signed 
by  Miles  S.  Buckingham,  by  Caruthers  Ewing. 

The  transcript  discloses  an  objection  made  to  the 
competency  of  the  foregoing  document  as  evidence 
by  the  proponents.  It  was  insisted  by  the  proponents 
that  the  document  was  not  signed  by  Mr.  Buckingham, 
but  that  it  was  an  agreement  made  by  his  attorney, 
Mr.  Caruthers  Ewing,  in  the  absence  of  Mr.  Bucking- 
ham; but  the  court,  on  the  ground  that  Mr.  Bucking- 
ham, after  he  learned  of  the  execution  of  this  agree 
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ment  by  his  attorney,  did  not  disaffirm  it,  held  that  he 
had  thereby  ratified  the  act  of  his  attorney.  Counsel 
for  contestants  insisted  that  the  paper  was  competent 
as  going  to  contradict  the  statement  made  by  Mr. 
Buckingham  to  the  effect  that  the  paper  which  he  held 
in  his  hand  was  the  last  will  and  testament  of  Mrs. 
Caroline  Cloth,  that  statement  being  the  same  which 
we  have  heretofore  commented  on  in  our  discussion 
of  the  preceding  assignment  of  error,  and  it  was  dur- 
ing the  discussion  between  counsel  and  the  court  as 
to  the  admissibility  of  the  agreement  involved  under 
the  present  assignment  that  the  court  reached  the  con- 
clusion that  he  had  been  in  error  in  admitting  in  evi- 
dence the  statement  by  Mr.  Buckingham  aforesaid, 
and  the  court,  having  reached  that  conclusion,  excluded 
this  statement  from  the  consideration  of  the  jury,  and, 
that  being  excluded,  the  court  held  that  the  agreement 
set  out  in  the  first  part  of  this  assignment  was  in- 
competent. The  court  of  civil  appeals  held  that  the 
trial  court  was  in  error.  We  think,  however,  that  the 
action  of  the  trial  court  was  correct,  and  that  the  court 
of  civil  appeals  was  in  error.  We  are  unable  to  see 
how  the  admission  of  the  agreement  in  evidence  would 
have  shed  any  light  upon  the  issue  devisavit  vel  non 
which  was  on  trial  before  the  jury.  At  most,  so  far  as 
it  bore  on  that  issue,  the  only  purpose  it  could  have 
served  would  have  been  to  convey  to  the  jury  the  fact 
that  at  one  time,  to  wit,  when  the  agreement  was 
signed,  Mr.  Buckingham's  attorney,  Caruthers  Ewing, 
was  of  the  opinion  that  the  Clarendon  will  covered  by 
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the  agreement  was  the  last  will  and  testament  of  Mrs. 
Caroline  Cloth,  deceased,  and  that  Mr.  Buckingham, 
after  learning  of  the  facts  on  which  his  attorney's 
opinion  was  based,  coincided  therein.  Such  a  matter 
of  opinion  was  certainly  incompetent  as  evidence. 

The  third  assignment  of  error  made  by  proponents 
is  that  the  court  of  civil  appeals  erred  in  sustaining 
the  fifteenth  assignment  of  error  made  in  that  court 
by  contestants.  That  assignment  was  that  the  trial 
court  erred  in  charging  the  jury  as  follows: 

' '  So  the  law  presumes  that,  if  the  will  is  in  the  pos- 
session and  custody  of  its  maker,  and  at  the  time  of 
her  death  it  is  found  that  the  will  is  mutilated,  in  the 
absence  of  any  explanation  of  that,  the  law  presumes 
that  she  intended  thereby  to  revoke  the  will.  .  .  . 
A  presumption  is  an  inference  that  the  law  draws 
from  certain  proven  facts,  so  that,  if  you  prove  the 
will  was  in  the  custody  of  Mrs.  Cloth  and  in  her  pos- 
session, and  immediately  after  her  death  it  was  found 
in  a  mutilated  condition,  unexplained,  the  law  presumes 
that  she  revoked  it.'' 

The  two  excerpts  above  set  out  oppear  in  the  charge 
of  the  court.  Immediately  following  the  first  excerpt, 
and  immediately  preceding  the  second,  the  court 
charged  the  jury  as  follows: 

**So,  in  this  case,  the  contestants  claim  that,  inas- 
much as  there  are  missing  four  pages,  that  constitutes 
a  mutilation,  and  that  is  a  mutilation  in  law,  and,  it 
constituting  a  mutilation,  the  presumption  arises  that 
Mrs.  Cloth  revoked  the  will.     That  presumption  ob- 
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tains,  and  can  obtain,  only  in  the  event  the  jury  find 
that  this  paper,  or  will,  was  in  the  possession  of  Mrs. 
Cloth,  and  that  it  was  found  after  her  death  among 
her  papers  or  repositories." 

Immediately  following  the  second  excerpt,  the  court 
charged  the  jury  as  follows: 

**0n  the  other  hand,  the  proponents  claim  that  be- 
fore that  inference  or  presumption  is  well  founded 
there  must  be  evidence  of  facts  sufficient  to  found  it 
upon.  There  must  be  evidence  that  this  will  was  in 
her  possession  and  custody;  and  their  theory  of  the 
question  is  that,  prior  to  Mrs.  Cloth's  death,  or  at 
about  the  time  of  her  death — just  before  or  just  after- 
wards—that her  house  and  papers  were  ransacked,  and 
that  this  missing  part  was  either  purposely,  or  care- 
lessly, or  accidently  lost  or  removed  from  the  will. 
This  legal  presumption  to  which  I  refer  is  what  we 
call  in  law  a  rebuttable  presumption.  That  means 
that  evidence  may  overturn  the  presumption,  if  the 
facts  and  circumstances  before  the  jury  in  evidence 
are  such  as  to  warrant  the  jury  in  the  belief  that  Mrs. 
Cloth  did  not  remove  the  missing  part,  or  authorize 
its  removal,  but  that  some  other  person  did  it;  then 
that  overturns  that  presumption— the  presumption 
that  she  did  do  it." 

Further  on  the  court  charged  the  jury  among  other 
things,  as  follows: 

**If  the  proi)onents  should  merely  show  that  some- 
body had  opportunity  to  get  the  will,  had  access  to  it, 
that  would  not  overthrow  the  presumption,  but  before 
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the  presnmptioii  is  overthrowm,  they  must  go  further 
and  prove  such  facts  as  would  reasonably  justify  the 
jury  in  finding  that  some  other  person  did,  either  pur- 
posely or  intentionally,  remove  the  paper. ' ' 

In  the  light  of  the  whole  charge,  and  especially  of 
those  portions  of  it  which  we  have  above  set  out,  in 
addition  to  those  on  which  the  contestants'  fifteenth 
assignment  of  error  was  based,  we  are  unable  to  see 
that  reversible  error  was  committed  by  the  court  in 
the  excerpts  complained  of.  We  do  not  understand, 
as  was  insisted  by  contestants,  that  by  the  excerpts 
complained  of  the  court  told  the  jury  that  a  presump- 
tion of  revocation  would  only  arise  when  unexplained 
upon  finding  a  mutilated  will  in  the  possession  of  the 
testatri:3c,  nor  do  we  think  the  word  ''immediately," 
as  used  in  the  excerpt  from  the  charge  complained  of, 
can  fairly  be  said,  considering  the  entire  charge,  to 
have  the  meaning  attributed  to  it  by  contestants.  Con- 
sidering the  entire  charge  in  connection  with  the  two 
excerpts,  we  conclude  that  the  court  of  civil  appeals 
was  in  error  in  sustaining  the  fifteenth  assignment  of 
error  made  by  the  contestants. 

Proponents  made  a  fourth  assignment  of  error  which 
we  need  not  discuss. 

Passing  now  to  the  assignments  of  error  made  by 
contestants,  we  take  up  first  the  single  assignment 
made  by  Mrs.  Mary  L.  Shaller,  which  raises  the  ques- 
tion that  the  court  of  civil  appeals  should  have  dis- 
missed this  suit.  We  think  not,  and  therefore  over- 
rule this  assignment. 
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We  now  come  to  discuss  the  assignments  of  error 
made  by  the  other  contestants  which  appear  in  their 
petition  for  certiorari  filed  on  May  11,  1914,  on  pages 
40,  41,  and  42  thereof,  and  which  are  numbered  from  1 
to  5,  inclusive.  The  first,  second  and  third  of  these 
assignments  raise  questions  already  disposed  of  in 
our  discussion  of  the  case.  The  fourth  assignment 
raises  the  question  that  contestants  were  entitled  to  a 
peremptory  instruction  for  which  they  moved,  and 
which  was  refused  by  the  trial  judge.  They  say  the 
court  of  civil  appeals  was  in  error  in  refusing  to  re- 
verse the  judgment  of  the  trial  judge  for  that  reason. 
There  was  ample  evidence  to  carry  the  case  to  the 
jury;  wherefore  we  overrule  the  fourth  assignment 
of  error.     The  fifth  assignment  of  error  is: 

*  *  The  learned  court  of  civil  appeals  committed  most 
prejudicial  error  against  cross-petitioners  in  preter- 
mitting numerous  assignments  of  error  and  not  de- 
termining same  at  all.  These  assignments  of  error 
are  Nos.  4  to  11,  inclusive,  13  to  14,  17  to  19,  inclusive^ 

and  21.'' 

This  fifth  assignment  of  error  does  not  comply  with 
the  twelfth  rule  of  this  court.  126  Tenn.  (18  Gates), 
720,  160  S.  W.,  viii;  Acts  1907,  ch.  82;  Mayor  and 
Aldermen  of  Nashville  v.  Patton,  125  Tenn.,  361,  143 
S.  W.,  1131.  The  rule  specifies  by  reference  to  rules 
14  and  15  (126  Tenn.  [18  Gates],  721,  724,  160  S.  W., 
ix,  x)  the  form  in  which  assignments  of  error  shall  be 
made,  and  expressly  states  (126  Tenn.  [18  Gates], 
720,  160  S.  W.,  viii),  that: 
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**The  assignments  of  error,  briefs,  and  arguments 
filed  in  the  court  of  civil  appeals  cannot  be  refiled  here 
in  compliance  with  this  rule,  as  the  case  is  brought 
before  this  ourt  for  error  in  the  action  of  the  court  of 
civil  appeals,  and  not  of  the  trial  court." 

For  the  reason  indicated,  we  overrule  the  fifth  as- 
signment of  error. 

We  find,  beginning  at  page  106  of  the  brief  for  con- 
testants filed  in  support  of  the  fifth  assignment  of 
error  to  which  we  have  referred,  a  discussion  under 
the  head  ^  *  Pretermitted  Assignments  of  Error  should 
have  been  Sustained  by  the  Court  of  Civil  Appeals." 
Following  this  are  set  out  seven  special  requests  made 
by  the  contestants  on  the  trial  of  the  cause  as  to  which 
they  complain  because  the  circuit  judge  did  not  embody 
them  in  his  charge  to  the  jury,  and  as  to  which  they 
say  the  court  of  civil  appeals  was  in  error  because  it 
pretermitted  the  assignments  of  error  filed  in  that 
court  covering  each  of  these  matters.  This  method  of 
setting  out  the  assignments  of  error  for  the  purpose 
of  discussing  them  in  the  brief  does  not  cure  the  defect 
we  pointed  out  in  the  fifth  assignment  of  error.  The 
rule  of  the  court  above  referred  to  must  be  observed 
not  only  by  counsel  assigning  errors,  but  by  this  court, 
because  the  particular  rule  involved  is,  in  substance, 
a  requirement  of  the  statute  creating  the  court  of  civil 
appeals  and  regulating  the  method  of  securing  in  this 
court  a  review  of  a  judgment  or  decree  of  the  court  of 
civil  appeals. 
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It  is  not  improper,  however,  to  say  that  we  have 
examined  the  questions  made  in  the  hrief  as  ahove 
stated,  and,  if  the  same  had  heen  correctly  assigned, 
we  wonld  not  hold  the  court  of  civil  appeals  in  error 
for  failure  to  reverse  the  judgment  of  the  circuit  court ; 
in  other  words,  we  think  the  charge  given  by  the  cir- 
cuit judge  embodied  every  principle  of  law  correctly 
set  forth  in  the  special  requests. 

It  results  from  what  has  been  said  that  the  judg 
nient  of  the  court  of  civil  appeals  will  be  reversed, 
and  that  of  the  circuit  court  aflBrmed. 
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Butt  v.  State.* 
(Nashville.    December  Term,  1914). 

1.   BAIL.   Criminal  prosecution.    Right  to  release  on  ball.    Constitu- 
tional provisions.    "Capital  offense." 
One  convicted  of  first  degree  murder  and  sentenced  to  life  im- 
prisonment on  the  jury  finding  mitigating  circumstances  is  not, 
pendinig  appeal,  entitled  as  a  matter  of  right  to  bail,  under  Const., 
art  1,  sec.  15,  providing  that  all  prisoners  shall  be  bailable, 
unless  for  capital  offenses,  when  the  proof  is  evident  or  the 
presumption  great,  for  the  provision  does  not  apply  after  con- 
viction, especially  since  the  court  on  appeal   may  disregard 
the  finding  of  mitigating  circumstances  and   order   infliction 
of  death  penalty,   so  that  there  continues  to  be  involved   a 
"capital  offense,"  within  the  constitution.     (Post,  pp.  417-420.) 


*Ab  to  the  right  to  release  on  bail  pending  appeal  under  a  gen- 
eral statute,  see  note  in  37  L.  R.  A.  (N.  S.),  693. 
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Cases  cited  and  approved:  Ex  parte  Ezell,  40  Tex.,  451;  Ex 
parte  McAnally,  63  Ala.,  495;  Ex  parte  Dyson,  25  Miss.,  356; 
Ex  parte  Voll,  41  Cal.,  29;  Hampton  v.  State,  42  Ohio,  St.,  401; 
In  re  Schrlber,  19  Idaho,  531;  Ex  parte  Heath,  227  Mo.,  39; 
&J.  parte  Fortenberry,  53  Miss.,  428. . 

Case  cited  and  distinguished:     State  v.  Ward,  9  N.  C,  443. 

Code  cited  and  construed:    Sec.  7105  (S.). 

Constitution  cited  and  construed:     Art.  1,  sec.  15. 

2.  Bail.  Criminal  prosecutions.  Right  to  hail. 
Though  the  right  of  one  convicted  of  murder  in  the  first  degree 
to  bail,  under  Const,  art  1,  sec.  15,  is  lost  by  the  conviction, 
the  common-law  power  of  the  court  to  admit  to  bail  pending 
appeal  remains,  but  the  power  will  always  be  exercised  with 
great  caution.     iPostf,  p.  420.) 

Case  cited  and  approved:     Ford  v.  State,  42  Neb.,  418. 


FROM  SUMNER. 


Appeal  from  Circuit  Court  of  Sumner  County.— 
W.  B.  Cook,  Judge. 

J.  M.  Anderson  and  F.  M.  Bass,  for  appellant. 

William:  H.  Swiggart,  assistant  attorney-general, 
-and  Ed  T.  Seay,  for  the  State. 

Mr.  Justice  Whuams  delivered  the  opinion  of  the 
-Court. 

Virgil  Butt  was  convicted  of  murder  in  the  first  de- 
gree in  the  circuit  court  of  Sumner  county,  the  jury 
finding  mitigating  circumstances,  and  there  was  im- 
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posed  on  him  a  sentence  of  life  imprisonment.  On 
appeal  to  this  court,  and  on  a  continuance  of  the  cause 
to  the  next  term  of  this  court  by  consent  of  the  pris- 
oner, he  has  moved  to  be  admitted  to  bail.  The  State 
resists. 

The  position  taken  by  appellant  in  behalf  of  this 
application  is:  That  the  fact  of  the  jury's  finding  of 
mitigating  circumstances  repels  the  idea  that  the  proof 
is  evident  and  the  presumption  great  of  his  capital 
guilt;  that  he  must  be  deemed  to  stand  freed  from 
capital  punishment,  and  therefore  to  be  entitled  by 
force  of  the  guaranty  of  the  constitution  to  be  admitted 
to  bail. 

By  the  declaration  of  rights,  embodied  in  our  con- 
stitution of  1870  (article  1,  section  15),  it  is  provided 
that  all  prisoners  shall  be  bailable  by  sufficient  sure- 
ties, unless  for  capital  offenses,  when  the  proof  is 
evident,  or  the  presumtion  great. 

This  guaranty  appeared  in  our  first  constitution  of 
1796,  and  the  equivalent  clause  was  in  the  constitution 
of  our  mother  State,  North  Carolina. 

A  statute  (Shannon's  Code,  section  7105)  merely 
repeats  the  language  of  the  constitution  on  the  sub- 
ject. 

Is  a  prisoner  after  conviction  of  a  felony  entitled  to 
the  presumption  claimed  by  appellant,  or  to  demand 
as  of  right  the  constitutional  privilege  of  bail? 

In  an  early  North  Carolina  case.  State  v.  Ward,  2 
Hawkins  (9  N.  C.)^  443,  it  appeared  that  there  had 
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been  a  conviction  of  the  defendant  for  passing  coun- 
terfeit money,  and  the  court  said : 

'*I  think  that  the  clause  in  the  constitution  which 
declares  that  all  prisoners  shall  be  bailable  by  suffi- 
cient securities,  unless  for  capital  offenses  where  the 
proof  is  evident  or  the  presumption  great,  relates  en- 
tirely to  prisoners  before  conviction,  for  although  the 
words,  *  where  the  proof  is  evident  or  the  presumption 
great,'  relate  to  capital  cases  only — that  is,  to  pris- 
oners in  capital  cases— the  meaning  is  evidently  pris- 
oners before  conviction;  for  after  conviction  there  is 
no  such  thing  as  proof  and  presumption. ' ' 

It  is  to  be  observed  that  the  North  Carolina  con- 
stitutional provision  was  construed  as  indicated  at  a 
very  early  date;  and  like  holdings  are  found  in  the 
cases  of  Ex  parte  Ezell,  40  Tex.,  451,  19  Am.  Rep.,  32 ; 
Ex  parte  McAnally,  53  Ala.,  495,  25  Am.  Eep.,  646; 
Ex  parte  Dyson,  25  Miss.,  356;  Ex  parte  VoU,  41  Cal., 
29 ;  Hampton  v.  State,  42  Ohio  St.,  401 ;  In  re  Schriber, 
19  Idaho,  531,  114  Pac,  29,  37  L.  R.  A.  (N.  S.),  693. 

Prior  to  conviction  an  accused,  standing  upon  his 
plea  of  not  guilty,  is  vouchsafed  by  the  law  the  pre- 
sumption of  innocence ;  but  after  the  plea  is,  by  proof 
laid  before  a  jury,  found  to  be  not  true,  '  *  the  law  wiP 
not  stultify  itself  by  presuming  him  other  than  it  has 
adjudged  him  to  be." 

Following  conviction  making  punishment  more 
probable,  the  temptation  of  the  one  convicted  to  flee 
the  jurisdiction  is  increased;  and,  as  has  been  ob- 
served, few  convicts  would  be  punished  if  they  have 
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wealth  or  friends  to  secure,  as  a  matter  of  right,  a 
possible  money  commutation,  through  bail,  of  the  law's 
own  infamous  punishment  for  their  crimes.  Ex  parte 
Voll,  supra. 

A  similar  clause  in  the  Missouri  constitution  was 
held  inapplicable  aft^r  conviction  in  the  case  of  Ex 
parte  Heath,  227  Mo.,  393,  126  S.  W.,  1031,  where  the 
prisoner,  convicted  of  murder  and  sentenced  to  impris- 
onment for  life,  applied  to  be  admitted  to  bail  pending 
his  trial  on  appeal,  upon  the  ground,  relied  upon  in  the 
case  now  being  considered  by  us,  that  the  assessment 
of  punishment  at  a  sentence  for  life  effectually  re- 
pelled, not  only  all  weight  of  evident  proof  and  great 
presumption  of  capital  guilt,  but  established  the  fact 
that  he  was  not  guilty  of  a  ** capital"  offense.  It  was, 
however,  held  by  the  supreme  court  of  Missouri  that  a 
statute  of  that  State,  which  provided  for  the  denial 
of  bail  in  such  case  did  not  infringe  the  constitution,  and 
that  it  governed  the  application,  which  was  denied. 
See,  also,  3  E.  C.  L.,  16. 

Moreover,  under  the  practice  obtaining  in  this 
State,  it  is  competent  for  the  trial  judge,  or  for  this 
court  on  appeal,  to  disregard  the  finding  of  mitigat- 
ing circumstances  by  the  trial  jury  and  to  order  the 
infliction  of  the  death  penalty.  Hence  there  continues 
to  be  involved  a  ''capital  offense"  within  the  mean- 
ing of  the  constitutional  provision  now  under  con- 
sideration. The  mere  fact  that  the  functionary  em- 
powered to  assess  punishment  may  impose  either  life 
imprisonment  or  the  death  sentence  does  not  make  tho 
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offense  any  the  less  capital  within  the  meaning  of  the 
law.  Ex  parte  McAnally,  supra;  Ex  parte  Fort  en- 
terry ^  53  Miss.,  428. 

While  the  right  in  the  prisoner,  so  convicted,  to  de- 
mand bail  under  the  constitutional  guaranty  is  lost 
after  conviction,  the  common-law  power  in  the  court 
to  admit  to  bail  in  its  discretion  yet  exists;  but  it  is 
one,  in  felony  cases,  especially  of  this  grade,  that  is 
always  to  be  exercised  mth  great  caution.  3  R.  C.  L., 
15 ;  Ford  v.  State,  '42  Neb.,  418,  60  N.  W.,  960. 

There  is  not  presented  on  this  motion  any  ground 
that  we  think  sufficient  to  support  the  application  of 
appellant  for  bail.    Denied. 


4  Thompson]  DECEMBER  TERM,  1914.  421 

Hood  v.  Hogue. 


Hood  v.  Hogue. 
(Nashville.    December  Term,  1914). 

1.  VENDOR  AND  PURCHASER.    Vendor's  lien.    Priority  between 
lien  and  Judgment. 

In  this  State  the  vendor's  implied  Hen  Is  a  mere  capacity  In 
the  vendor  to  acquire  a  Hen  by  filing  a  bill  to  fix  and  enforce 
his  claim  on  the  land,  and,  until  he  does  this,  any  creditor 
of  the  grantee  may  attach  or  cause  execution  to  be  levied 
on  the  land  and  prevail  upon  the  Hen  thereof  over  the  vendor. 
(Post,  pp.  423,  424.) 

Gases  cited  and  approved:  Robinson  v.  Owens,  103  Tenn.,  91; 
Sharp  V.  Fly,  68  Tenn.,  4;  Gann  v.  Chester,  13  Tenn.,  205; 
Roberts  v.  Rose,  21  Tenn.,  145;  Hulett  v.  Whipple,  58  Barb. 
(N.  Y.),  224;  Spring  v.  Short,  90  N.  Y.,  588;  Cutler  v.  Ammon, 
65  Iowa,  281. 

2.  VENDOR  AND  PURCHASER.   Vendor's  lien.   Priority  between 
lien  and  Judgment. 

Where  a  deed  retained  no  lien  for  the  purchase  price,  the 
vendor,  upon  a  subsequent  reconveyance  to  him  in  satisfaction 
of  the  unpaid  balance  of  the  purchase  price,  did  not  stand  in 
the  same  position  as  though  he  had  brought  a  suit  for  the 
enforcement  of  his  implied  lien,  and,  until  his  deed  was  regis- 
tered, a  creditor,  by  levying  upon  the  land  under  an  execution 
on  a  Judgment  against  the  vendee,  could  acquire  rights  superior 
to  the  vendor.    {Post,  pp,  424-426.) 

Oase  cited  and  approved:     Bryant  v.  Bank,  107  Tenn.,  560. 


PROM  FENTRESS. 


Appeal  from  the  Circuit  Court  of  Fentress  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  from 


422  TENNESSEE  REPORTS,     [131  Tenn. 

Hood  T.  Hogue. 

the  Court  of  Civil  Appeals  to  the  Supreme  Court.— 
A.  H.  Roberts,  Chancellor. 

Canatser  &  Case,  for  Hood. 
L.  T.  Smith,  for  Hogue. 

Mr.  Justice  Whuams  delivered  the  opinion  of  the 
Court. 

Hood  filed  his  bill  of  complaint  against  Hogue  to 
enjoin  the  latter  from  bringing  to  sale  a  tract  of  land 
levied  on  for  the  satisfaction  of  a  judgment  recovered 
before  a  justice  of  the  peace  by  Hogue  against  one 
Parks. 

Hood  in  1908  conveyed  a  tract  of  timbered  land  to 
Parks,  a  stave  manufacturer,  the  recorded  deed  recit- 
ing the  consideration  to  be  ''one  dollar  and  other 
valuable  considerations  in  hand  paid.''  In  fact,  the 
consideration  was  $2,000,  of  which  the  sum  of  $600 
only  was  paid ;  the  balance  being  represented  by  notes. 

After  removing  the  timber,  Parks,  reconveyed  the 
land  to  Hood  in  consideration  of  the  balance  of  the 
purchase  money  at  that  date  due  to  Hood.  This  deed 
was  executed  and  acknowledged  in  March,  1911,  but 
was  not  registered  until  February  17,  1913. 

The  execution  awarded  to  Hogue  under  the  judg- 
ment was  levied  January  13,  1913. 

The  question  for  decision  is  whether  the  lien  of  the 
levy  has  precedence  over  Hood's  claim.  Both  the 
chancellor  and  the  court  of  civil  appeals  held  that  this 
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lien  of  defendant  Hogue  must  yield  priority  to  Hood. 
Writ  of  certiorari  for  review  in  this  court  has  been 
granted. 

We  are  of  opinion  that  the  rights  of  defendant 
Hogue  have  been  misconceived  in  the  lower  courts, 
and  that  Hood  is  not  entitled  to  the  relief  sought. 

Complainant  Hood's  basic  contention  is  that  he  had 
a  vendor's  implied  lien  or  equity  on  the  land,  in 
Parks '  hands,  for  the  payment  of  the  unpaid  purchase 
money;  that  in  satisfaction  of  this  equity  he,  before 
levy  of  the  defendant's  execution,  took  from  Parks 
the  deed  of  reconveyance ;  that,  regardless  of  the  fact 
that  this  deed  was  not  registered  when  the  execution 
was  levied,  the  mere  taking  of  this  deed  placed  in  him 
the  legal  title  in  satisfaction  of  his  equity  as  vendor; 
and  that  a  court  of  equity  will  conceive  of  the  situation 
as  being  the  equivalent  of  a  formal  enforcement  of  the 
vendor's  equity.  In  other  words,  that  a  conventional 
enforcement  will  be  deemed  to  have  been  accomplished 
by  the  voluntary  act  of  the  parties,  and  with  the  same 
consequences,  in  the  eyes  of  equity,  as  if  an  action  for 
foreclosure  had  been  pitched. 

The  argument  is,  in  our  view,  specious,  but  only 
that. 

At  the  threshold  we  are  brought  to  a  consideration 
of  this  equity,  sometimes  miscalled  the  vendor's  im- 
plied lien.  In  this  State  it  is  not  a  fixed  equity,  but  a 
floating  one,  *'not  quite  a  myth,  but  a  mere  capacity 
in  the  vendor  to  acquire  a  lien, ' '  which  may  be  done  by 
the  vendor 's  filing  a  bill  to  fix  and  enforce  his  claim  on 
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the  land.  Robinson  v.  Owens,  103  Tenn.,  91,  52  S.  W., 
870,  and  cases  cited.  At  any  time  prior  to  his  thus 
fixing  a  lien,  any  creditor  of  the  grantee  may  attach 
or  cause  execution  to  be  levied  on  the  land  and  prevail 
upon  the  lien  thereof  over  the  vendor.  Sharp  v.  Fly, 
9  Baxt  (68  Tenn.),  4;  Ga/nn  v.  Chester,  5  Yerg.  (13 
Tenn.),  205;  Roberts  v.  Rose,  2  Humph.  (21  Tenn.), 
145. 

Mr.  Pomeroy  gives  his  approval  to  this  doctrine 
and  cites  our  cases  in  support  of  his  text : 

** Whether  the  grantor's  lien  is  or  is  not  superior 
to  that  of  subsequent  judgments  recovered  against  the 
grantee  is  a  question  upon  which  the  American  decis- 
ions are  in  conflict ;  nor  is  it  possible  by  any  interpre- 
tation to  reconcile  their  opposing  views.  On  principle, 
however  (and  especially  when  considered  in  connec- 
tion with  the  universal  system  of  registry),  it  seems  to 
me  clear  that  subsequent  judgment  liens  are  entitled 
to  precedence."    3  Pom.  Eq.  Juris,  section  1253. 

In  accord  are  Hulett  v.  Whipple,  58  Barb.  (N.  Y.), 
224;  Spring  v.  Short,  50  N.  Y.,  538;  Cutler  v.  Ammon, 
65  Iowa,  281,  21  N.  W.,  604;  and  other  cases. 

The  vendor,  until  he  begins  suit,  is,  for  all  purposes 
of  priority,  in  like  plight  with  a  general  unsecured 
creditor.  It  therefore  seems  clear  that,  when  Hood 
procured  a  deed  of  reconveyance  from  Parks,  he  did 
so  standing  on  a  plane  no  higher  than  such  a  creditor, 
and  not  as  one  having  the  status  of  a  lienor  with  a 
fixed  or  existent  lien.  When  he  received  the  deed, 
he  was  compelled  by  the  registration  laws  to  record 
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it  in  order  to  his  protection  against  creditors  of 
Parks,  who  was,  in  that  attitude,  to  be  considered  as 
his  vendor  for  all  pertinent  purposes. 

To  recognize  Hood,  in  possession  of  Parks'  deed 
of  reconveyance  unregistered,  as  having  the  attitude 
of  a  holder  under  a  lien  consummate  or  foreclosed, 
would  be  in  direct  opposition  to  the  above  doctrine 
and  authorities.  They  are  leveled  against  secret 
liens;  they  deem  the  claimant,  as  Chief  Justice  Mar- 
shall said,  to  be  '*  accessory  to  the  fraud  committed 
on  the  public  by  an  act  which  exhibits  the  vendee  as 
the  complete  owner  of  an  estate  on  which  he  claims 
a  secret  lien,"  when  the  vendee  (Parks  here)  is  given 
by  Hood  and  permitted  to  register  a  deed  retaining 
no  lien,  but,  on  the  contrary,  containing  a  recital  that 
the  consideration  was  paid. 

When  Hood  withheld  from  record  the  deed  back 
to  him,  he  but  continued  the  secrecy  that  misleads. 
If  he  held  under  it  for  a  month  with  impunity,  why 
could  he  not  so  hold  for  a  vear?  The  court  of  civil 
appeals  considered  that  Hood's  right  was  perfected 
by  the  mere  delivery  to  him  of  Parks'  deed;  its  hold- 
ing being  that  ''the  reconveyance  ripened  into  a  per- 
fect title  in  Hood."  We  are  of  opinion  that  it  re- 
quired registration  of  that  deed,  in  addition,  to  per- 
fect title  against  and  to  forestall  the  gaining  of  pre- 
cedence by,  a  creditor  of  Parks. 

Had  Hood  proceeded  under  the  rule  of  our  cases 
to  transform  his  claim  in  the  nature  of  an  equity  into 
a  lien  by  bringing  suit  to  charge  and  sell  the  land. 
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then  there  would  have  been  a  lis  pendens  that  would 
have  warned  and  bound  creditors.  By  the  deed  un- 
registered there  was  no  notice  given  creditors;  and 
there  was,  for  the  same  reason,  no  lien  fixed  or  pri- 
ority gained.  The  race  of  diligence  was  yet  on  be- 
tween Hood  and  Hogue.  When  the  latter 's  execu- 
tion was  levied  about  a  month  before  the  Parks  to 
Hood  deed  was  registered,  the  race  was  won. 

There  is  nothing  ruled  in  the  case  of  Bryant  v. 
Banks,  107  Tenn.  (23  Pick.),  560,  64  S.  W.,  895,  in 
opposition  to  what  is  here  held.  In  that  case,  in  the 
original  deed  there  was  not,  owing  to  mistake,  in- 
corporated a  clause  retaining  a  lien  for  the  purchase 
money.  The  deed  as  registered  showed  no  express 
lien.  Later  the  deed  was  reformed  to  accord  with 
the  real  contract,  and  by  interlineation  by  the  parties 
there  was  inserted  a  clause  of  lien  retention.  The 
reformed  deed  then,  of  course,  evidenced  a  vendor  ^s 
express  lien,  which  was  good  against  later  levying  cred- 
itors of  the  grantee,  whether  the  deed  containing  it 
were  registered  or  unregistered.  In  the  pending  case, 
there  is  no  pretense  that  there  was  in  the  real  con- 
tract any  understanding  that  a  lien  would  be  retained. 
In  short,  there  is  no  claim  that  the  deed  under  review 
by  us  was  either  a  reformed  instrument  or  one  that 
was  reformable  under  any  doctrine  of  equity. 

Reversed  and  remanded  for  further  and  accordant 
proceedings. 
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Saulman  V.  Mayob  and  City  Coitncil  of  Nashvili.e.* 
(Nashville.    December  Term,  1914.) 

MUNICIPAL  CORPORATIONS.  Performance  of  private  function. 
Operation  of  electric  plant.  Liability  for  negligence. 
A  city,  owning  and  operating  an  electric  plant,  as  authorized 
by  Acts  1891,  ch.  207,  and  Acts  1901,  ch.  11,  though  only  to 
light  Its  streets  and  municipal  buildings.  Is  engaging  In  per- 
forming a  private  function;  and  hence  the  rule  of  respondeat 
superior  applies  to  It,  so  as  to  render  It  liable  for  negligent 
construction  and  maintenance  of  a  heavily  charged  wire,  which 
by  coming  In  contact  with  a  guy  wire  attached  to  a  telephone 
pole  caused  the  death  of  a  lineman  employed  by  the  telephone 
company. 

Acts  cited  and  construed:    Acts  1891,  ch.  207;  Acts  1901,  ch.  11. 

Cases  cited  and  approved:  Smith  v.  Dixie  Park  &  Amusement 
Co.,  128  Tenn.,  112;  Russell  v.  Men  of  Devon  County,  2  T.  R., 
667;  Moodalay  v.  Morton,  1  Bro.  Ch.,  469;  Barron  v.  Detroit, 
94  Mich.,  601;  Davoust  v.  Alameda,  149  C&.1.,  69;  Bullmaster 
V.  St  Joseph,  70  Mo.  App.,  60;  Boothe  v.  Fulton,  85  Mo.  App., 
19;  Rhobldas  v.  City  of  Concord,  70  N.  H.,  90;  Brown  v.  Salt 
Lake  City,  33  Utah,  222;  Humes  v.  Mayor  of  Knoxville,  20 
Tenn.,  402;  Knoxville  v.  Harth  et  al.,  105  Tenn.,  436;  Mayor  of 
Memphis  v.  Lasser,  28  Tenn.,  757;  Mayor,  etc.,  of  Nashville 
v.  Brown,  56  Tenn.,  1;  Mayor  of  Knoxville,  etc.,  v.  Bell,  80 
Tenn.,  157;  Oliver  v.  Nashville,  106  Tenn.,  273;  Doyle  v.  Chat- 
tanooga, 128  Tenn.,  433;  Memphis  v.  Kimbrough,  59  Tenn., 
133;    Foster  v.  Water  Co.,  71  Tenn.,  42:    Davis  v.   Knoxville, 


•As  to  municipal  liability  for  Injuries  by  electric  wires  and  ap- 
pliances, see  note  in  20  L.  R.  A.  (N.  S.),  648. 

Upon  the  duty  of  a  municipality  to  prevent  contact  of  wires  car- 
rying electric  current  in  highway,  see  note  In  52  L.  R.  A.  (N.  S.), 
690. 
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90  Tenn.,  600;  Irvine  v.  Chattanooga,  101  Tenn.,  291;  Chatta- 
nooga V.  Reid,  103  Tenn.,  616;  Provine  v.  Seattle,  59  Waah., 
681;  Toledo  v.  Cone,  41  Ohio  St,  149. 

Cases  cited  and  distinguished:  Irvine  v.  Greenwood,  89  S.  C, 
511;  Johnson  v.  Somerville,  195  Mass.,  370;  Yarborough  v. 
Bank  of  England,  16  East,  6. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  from 
the  Court  of  Civil  Appeals  to  the  Supreme  Court. — 
Thomas  E.  Matthews,  Judge. 

Pendleton  &  DeWitt,  for  plaintiff. 

A.  G.  EwiNG  and  F.  M.  Garard,  for  defendant. 

Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  question  on  which  this  case  turns  is  whether, 
under  its  facts,  the  city,  was,  at  the  time  of  the  acts 
on  which  its  liability  is  predicated,  engaged  in  the 
performance  of  a  governmental  function  or  a  private 
one.  The  case  is  before  us  on  certiorari.  The  court 
of  civil  appeals  held  that  the  city  was  engaged  in 
the  discharge  of  a  governmental  function. 

The  liability  of  the  city  is  predicated  upon  the  neg- 
ligent construction  and  maintenance  of  a  heavily 
charged  electric  light  wire,  which,  on  account  of  such 
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negligence,  came  into  contact  with  a  guy  wire  at- 
tached to  one  of  the  poles  of  a  telephone  company, 
and  charged  the  guy  wire  with  a  deadly  current  of 
electricity,  which  was  communicated  to  the  body  of 
the  intestate  of  the  administratrix,  and  caused  his 
death,  when  he  attempted,  in  the  exercise  of  due  care, 
to  ascend  the  telephone  pole  in  the  discharge  of  his 
duties  as  a  lineman  in  the  employ  of  the  telephone  com- 
pany. No  question  is  made  by  the  city  against  the 
judgment  of  the  court  of  civil  appeals ;  the  case  being 
before  us  solely  on  the  petition  and  assignments  of 
error  filed  by  the  administratrix. 

The  following  facts  appear  without  dispute:  The 
municipal  defendant,  prior  to  and  at  the  time  of  the 
injury  to  plaintiff's  intestate,  was  authorized  by  its 
charter  to  build  or  purchase,  own,  and  operate  elec- 
tric light  works,  for  the  purpose  of  lighting  public 
buildings  or  streets,  or  other  public  places  in  tho 
city,  and  for  the  sale  of  electric  current  to  all  per- 
sons desiring  to  purchase  the  same,  either  for  light- 
ing, heating,  or  power,  or  for  any  purpose  whatso- 
ever. This  authority  was  vested  in  the  defendant  un- 
der chapter  207,  Acts  1891,  and  chapter  11,  Acts  1901, 
and  pursuant  to  this  authority  the  city,  at  the  time 
of  the  injury,  owned,  controlled,  and  was  operating  an 
electric  light  works,  plant,  or  system,  and  the  wire, 
which  was  so  constructed  and  maintained  that  it  was 
the  cause  of  the  injury  to  plaintiff's  intestate,  was  a 
part  of  the  system,  plant,  or  works  so  owned  and  op- 
erated by  the  city.    But  at  the  time  of  the  injurj^  the 
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city  was  not  and  had  not  been  engaged  in  the  sale 
of  electric  current  or  the  furnishing  of  electric  lights 
to  private  consumers,  and  the  current  generated  by 
the  city  was  used  exclusively  for  the  purpose  of  light- 
ing the  streets,  fire  halls,  and  public  buildings  of  the 
city.  That  the  injury  was  caused  by  the  negligence 
of  the  municipal  defendant  in  the  original  suspension 
and  subsequent  maintenance  of  the  wire  owned  by  the 
city  which  came  into  contact  "with  the  guy  wire  of  the 
telephone  company  is  a  fact  undisputed  and  settled  by 
the  verdict  of  the  jury.  It  is  manifest  that  the  com- 
munication of  the  deadly  current  from  the  wire  of 
the  city  to  the  guy  wire  was  the  result  of  friction 
which  destroyed  the  insulation  of  the  city's  wire.  It 
is  also  clear  that  at  the  time  of  the  fatal  injury  plain- 
tiff's intestate  was  rightfully  upon  the  pole  owned 
by  his  employer  in  the  discharge  of  his  duties,  and  in 
no  sense  a  bare  licensee  or  trespasser,  and  the  verdict 
of  the  jury  settled  the  fact  that  he  was  free  from 
contributory  negligence  at  the  time  of  his  injury. 

Originally  plaintiff's  suit  in  this  cause  was  brought 
against  the  telephone  company  and  the  municipal  de- 
fendant as  joint  tort-feasors,  but  subsequent  to  the 
origin  of  the  suit  the  telephone  company,  by  payment 
of  a  sum  certain  to  plaintiff  and  taking  from  her  a 
covenant  not  to  further  prosecute  her  suit  against 
it,  in  the  form  approved  in  our  recent  case  (Smith 
V.  Dixie  Park  S  Amusement  Co.,  128  Tenn.  [1 
Thomp.l,  112,  157  S.  W.,  900),  discharged  its  liability, 
and  that  branch  of  the  case  is  not  before  us  now. 
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Passing,  now,  to  the  single  issue  of  law  arising  upon 
the  facts,  we  observe  in  the  outset  that,  since  the  de- 
cision in  Russell  v.  Men  of  Devon  County,  2  T.  R., 
667,  it  has  been  settled  at  common  law  that  liability- 
does  not  exist  against  a  political  subdivision  of  the 
State,  based  upon  the  misconduct  or  nonfeasance  of 
public  officers,  in  favor  of  an  individual,  and  in  the 
cases  which  undertook  to  give  a  reason  for  the  rule 
it  was  held  to  be  better  that  the  individual  should 
suffer  than  that  he  should  be  allowed  to  inflict  on  the 
public  the  inconvenience  of  affording  him  redress. 
Other  reasons  were  given  by  later  cases. 

But  in  Moodalay  v.  Morton,  1  Bro.  Ch.,  469,  the 
Master  of  the  Rolls,  while  admitting  the  rule,  denied 
that  the  defendants  fell  within  it.  **They  have 
rights,"  said  he,  ''as  a  sovereign  power;  they  have 
also  duties  as  individuals.  If  they  enter  into  bonds  in 
India,  the  sums  secured  may  be  recovered  here.  So, 
in  this  case,  as  a  private  company  they  have  entered 
into  a  private  contract,  to  which  they  must  be  liable." 

Prom  this  slight  relaxation  of  the  original  rule,  ex- 
ceptions to  it  have  grown  up,  until,  on  examination 
of  the  reported  cases,  they  appear  to  be  quite  as  nu- 
merous a43  applications  of  the  rule.  An  instructive 
note  reviewing  the  earlier  cases  accompanies  Barron  v. 
Detroit,  94  Mich.,  601,  54  N.  W.,  273,  34  Am.  St.  Rep., 
366,  19  L.  R.  A.,  452.  In  fact,  so  large  has  been  the 
ingrafting  of  exceptions  upon  the  original  rule  by  our 
American  courts  that  in  his  excellent  work  on  Munic- 
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ipal  Corporations  (volume  4,  section  2622)  Mr.  Mc- 
Quillan says : 

**Yet  in  every  State  except  South  Carolina  it  is  the 
settled  rule  that  a  municipality  is  liable  at  common  law 
for  its  torts  in  the  performance  or  nonperformance  of 
municipal  or  corporate  duties,  as  distinguished  from 
governmental  duties. ' ' 

And  to  sustain  the  quoted  text  the  author  cites  Irvine 
V.  Greenwood,  89  S.  C,  511,  72  S.  E.,  228,  36  L.  R.  A. 
(N.  S.)j  363.  And  this  learned  author  in  the  same  sec- 
tion adds : 

**In  other  words,  where  its  officers  or  servants  are 
in  the  exercise  of  power  conferred  upon  the  munici- 
pality for  its  private  benefit  or  i>ecuniary  profit,  and 
damage  results  from  their  negligence  or  misfeasance, 
the  municipality  is  liable  to  the  same  extent  as  in  the 
case  of  private  corporations  or  individuals. ' ' 

To  sustain  the  text  just  above  set  out,  the  author 
cites  cases  from  twentv-nine  courts  of  last  resort  in 
the  United  States  and  one  from  the  supreme  court  of 
the  United  States,  and  in  the  same  section  it  is  said : 

*  *  That  while  acting  in  its  private  capacity  a  munici- 
pality is  liable  to  the  same  extent  as  a  private  corpora- 
tion or  individual  [citing  Provine  v.  Seattle,  59 
Wash.,  681,  110  Pac,  619;  Toledo  v.  Cone,  41 
Ohio  St.,  149.]  Furthermore,  for  torts  committed  by 
its  agents  and  servants  in  the  performance  of  corpo- 
rate or  private  duties  the  municipality  is  liable^  wheth- 
er the  tortious  act  was  done  negligently  or  intention- 
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ally''  (citing  Johnson  v.  Somerville,  195  Mass.,  370, 
81  N.  E.,  268, 10  L.  R.  A.  [N.  S.],  715). 

In  substantial  accord  with  the  views  above  stated  are 
those  announced  in  Dillon  on  Municipal  Corporations 
(last  edition)  sections  1665,  1666,  1670,  1671.  Coming 
nearer  to  the  exact  question  in  the  present  case  is  what 
is  said  by  the  author  last  named  at  section  1670  of  his 
work,  as  follows : 

*  *  Thus,  in  the  case  of  municipal  electric  light  works, 
the  city  is  under  obligations  to  exercise  reasonable  care 
in  constructing  and  maintaining  its  poles  and  wires  in 
the  public  streets  and  on  private  property,  and  if  any 
person  is  injured  through  n^lect  of  the  city  or  its 
officers,  agents,  or  employees  in  that  respect,  the  city 
is  liable  in  damages." 

And,  says  Mr.  McQuillin,  in  his  work  on  Municipal 
Corporations  (section  2680) : 

"It  is  settled*  beyond  dispute  that  a  municipality 
which  operates  its  own  water,  electric  light,  or  gas 
plant  acts  in  a  private  and  not  a  governmental  capacity, 
and  is  liable  for  its  negligence  in  connection  there- 
with." 

See,  also,  the  following  authorities :  Abbott  on  Mu- 
nicipal Corporations,  section  955;  Davoust  v.  Alameda^ 
149  CaL,  69,  84  Pac,  760,  5  L.  R.  A.  (N.  S.),  536,  and 
note,  9  Ann.  Cas.,  847 ;  Bullmaster  v.  St.  Joseph,  70  Mo. 
App.,  60;  Boothe  v.  Fulton,  85  Mo.  App.,  19;  Rhohidas 
v.  City  of  Concord,  70  N.  H.,  90,  47  Atl.,  82,  51  L.  R.  A., 
381,  and  note,  85  Am.  St.  Rep.,  604;  Brown  v.  Salt  Lake 
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City,  33  Utah,  222,  93  Pac,  570, 14  L.  R.  A.  (N.  S.),  619, 
126  Am.  St.  Rep.,  828, 14  Ann.  Gas.,  1004,  and  note. 

The  court  of  civil  appeals  in  the  present  case  denied 
the  liability  of  the  city  upon  the  ground  that,  at  the 
time  of  the  injury  and  prior  thereto,  the  city  was  using 
its  electric  light  plant  only  for  the  purpose  of  lighting 
its  streets  and  municipal  buildings,  and  had  not  sold 
any  of  its  electric  light  current  to  private  consumers. 
We  think  it  is  error  to  suppose  that  the  sale  of  part  of 
the  electric  current  which  it  manufactured  was  the 
only  way  in  which  the  city  could  derive  a  corporate 
emolument  from  the  possession,  ownership,  and  opera- 
tion of  such  a  plant.  Of  course,  the  taking  of  money 
from  private  consumers  of  its  current  might  be  the 
most  uneqivocal  proof  that  the  city  was  deriving  cor- 
porate emolument  as  the  result  of  such  operation ;  but 
this  is  the  utmost  significance  which  such  a  fact  should 
have  in  determining  the  ultimate  question.  At  most, 
it  is  but  a  conclusive  badge  indicating  a  private  as  con- 
tradistinguished from  a  public  use.  But  the  absence 
of  such  a  badge  clearly  does  not  convert  the  user  into 
a  private  one,  nor  amount  to  conclusive  proof  that 
such  was  the  character  of  the  user. 

The  city  is  a  corporate  entity,  located  within  the 
physical  boundaries  of  the  State,  and  existing  by  virtue 
of  the  sovereign  will  of  the  State.  ^'Imperium  in  im- 
perio/'  The  city  holds  an  easement  in  the  streets  in 
trust  for  the  convenience  of  the  citizens.  "The  cor- 
poration has  the  power  to  grade,  macadamize,  or  do 
anything  else  for  the  improvement  of  the  streets  where- 
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by  they  may  be  made  to  answer  the  end  for  which  they 
were  designated.  Humes  v.  Mayor  of  KnoxvUle,  1 
Humph.  (20  Tenn.),  402, 408, 34  Am.  Dec,  657.  Spring- 
ing ont  of  this  right  and  power  of  the  corporation  is  a 
liability  against  it  for  a  wanton  or  negligent  failure  to 
use  reasonable  diligence  and  care,  so  to  exercise  the 
power  as  not  unnecessarily  to  injure  the  property  of 
abutting  owners.  Humes  v.  Mayor  of  Knoccville,  supra ; 
KnoxvUle  v.  Harth,  et  al.j  105  Tenn.  (21  Pick.),  436,  58 
S.  W.,  650,  80  Am.  St  Rep.,  901. 

From  the  same  easement  and  power  over  its  streets 
there  flows  another  corporate  liability,  to  wit,  for  * '  the 
wrongful  acts  and  neglects  of  their  servants  and 
agents"  which  unreasonably  expose  persons  who  use 
the  streets  for  purposes  of  travel  to  injury,  and  where 
injury  results  while  the  traveler  was  in  the  exercise  of 
reasonable  and  ordinary  care,  or  free  from  contribu- 
tory negligence.  Mayor  of  Memphis  v.  Lasser,  28  Tenn. 
(9  Humph.),  757;  Mayor,  etc.,  of  Nashville  v.  Broivn, 
56  Tenn.  (9  Heisk.),  1,  24  Am.  Eep.,  289;  Mayor  of 
KnoxvUle,  etc.,  v.  Bell  80  Tenn.  (12  Lea),  157;  Oliver 
V.  NashvUle,  106  Tenn.  (22  Pick.),  273,  61  S.  W.,  89; 
Doyle  V.  Chattanooga,  128  Tenn.  (1  Thomp.),  433,  161 
S.  W.,  996. 

In  the  leading  case  of  the  line  just  named  {Memphis 
V.  Lasser,  supra),  the  city  sought  to  avoid  liability 
upon  the  ground  that  at  the  time  it  performed  the  act 
resulting  in  plaintiff's  injury  it  was  engaged  in  the 
discharge  of  a  public  function  or  duty,  to  which  the 
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doctrine  of  respondeat  superior  did  not  apply ;  but  the 
court  said,  ''No,"  and  further: 

''AH  the  powers  conferred  upon  a  corporation  for 
the  local  government  of  a  town  or  city  are,  in  judg- 
ment of  law,  for. the  private  benefit  of  such  corpora- 
tion, although  the  public  at  large  may  also  derive  bene- 
fit therefrom.  And  whether  the  object  of  a  given  im- 
provement be  to  confer  a  direct  benefit  or  convenience 
upon  the  inhabitants  of  the  corporation,  as  to  furnish 
water  facilities  or  the  like,  or  whether  it  be  to  swell 
the  revenues  of  the  corporation,  is  wholly  immaterial. 
The  principle  governing  the  liability  of  the  corpora- 
tion is  precisely  the  same  in  both  cases.  And  it  is  the 
province  of  the  court  to  construe  and  interpret  the 
charter  of  the  corporation,  to  determine  the  nature  and 
extent  of  the  powers  conferred,  and  to  judge  what  acts 
do  or  do  not  fall  within  the  legitimate  scope  of  the  au- 
thority bestowed  and  the  purposes  for  which  it  may 
have  been  created.  The  court  in  this  case  did  not  err, 
therefore,  in  tacitly  assuming  as  a  matter  of  law  that 
the  construction  of  the  work  in  question  was  within  the 
scope  of  the  powers  conferred  and  for  the  private  bene- 
fit of  the  corporation." 

Further  in  the  opinion,  and  quoting  from  Lord  Ellen- 
borough  in  Y arbor ough  v.  Bank  of  England ^  16  East, 
6,  it  was  said: 

' '  Whenever  a  corporation  is  competent  to  do,  or  or- 
der to  be  done,  any  act  on  its  behalf,  it  is  liable  for  the 
consequences  of  such  act,  if  it  be  of  a  tortious  nature, 
and  to  the  prejudice  of  another." 
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We  think  the  opinion  above  quoted  from  is  full  ne- 
gation of  every  reason  advanced  in  the  present  case  to 
free  the  city  from  liability.  To  be  sure,  in  Memphis  v. 
Lasser,  the  manifest  purpose  of  the  city  in  digging  the 
cistern  into  which  Lasser  fell  was  to  furnish  water  for 
the  extinguishment  of  fires,  while  in  the  present  case 
the  purpose  for  which  it  maintained  the  electric  wire 
was  to  furnish  light  for  its  streets  and  public  buildings. 
If  there  is  any  material  distinction  between  the  two 
purposes,  which  would  make  for  liability  in  the  one 
and  avoid  it  in  the  other,  we  are  unable  to  perceive  it. 

The  reason  on  which  the  court  of  civil  appeals  bases 
its  holding  freeing  the  city  from  liability  because  it 
did  not  sell  any  of  its  current  to  private  consumers  is 
in  conflict  with  the  opinion  in  the  Lasser  Case,  where 
it  is  said : 

**  And  whether  the  object  of  a  given  improvement  be 
to  confer  a  direct  benefit  or  convenience  upon  the  in- 
habitants of  the  corporation,  as  to  furnish  water  facili- 
ties or  the  like,  or  whether  it  be  to  swell  the  revenues 
of  the  corporation,  is  wholly  immaterial.  The  principle 
governing  the  liability  of  the  corporation  is  precisely 
the  same  in  both  cases. '* 

Our  case  (Memphis  v.  Kimbrough,  59  Tenn.,  [12 
Heisk.],  133)  presents  a  case  of  municipal  ownership. 
There  the  property  owned  by  the  city  was  a  steamboat 
wharf,  on  which  an  iron  cylinder  was  negligently  al- 
lowed to  remain  concealed  by  the  water  of  the  river, 
which  had  overflowed  it.  A  collision  between  a  steam- 
boat and  the  cylinder  resulted  in  the  sinking  of  the 
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boat,  and  the  owner  sued  the  city  for  damages  and  re- 
covered a  judgment,  which  this  court  affirmed.  It  ap- 
peared that  one  of  the  officers  of  the  city  provided  for 
by  its  charter,  and  to  be  elected,  was  a  wharf  master; 
also  that  the  ordinances  of  the  city  required  him  to  keep 
the  wharf  free  from  obstructions.  The  city  received 
money  from  steamboats  for  the  use  of  the  wharf,  but 
this  fact  was  clearly  not  regarded  as  controlling  on 
the  ultimate  question  of  liability.  The  court  said  the 
duty  imposed  on  the  city  by  its  charter  was  a  corporate 
one  and  not  a  public  one ;  in  respect  of  the  whole  public, 
its  duty  was  absolute  and  perfect,  and  not  discretionary 
or  judicial,  in  character,  and  plaintiff  had  an  interest 
in  the  discharge  of  the  duty  of  the  city  to  keep  the 
wharf  in  repair.  The  wharfmaster  was  not  acting  as 
a  public  officer,  but  as  the  agent  or  servant  of  the  cor- 
poration, for  its  benefit  and  that  of  the  individuals 
using  the  wharf.  It  is  clear  that  the  collection  of  tolls 
for  use  of  the  wharf  was  only  a  matter  of  evidence  tend- 
ing to  shed  light  on  the  character  of  the  act  on  which 
liability  was  predicated.  That  its  absence  would  not 
have  avoided  the  liability  of  the  city  is  manifest  from 
the  long  line  of  cases,  beginning  with  Memphis  v.  Las- 
ser,  supra,  where  no  such  fact  appears.  That  our  view 
of  the  question  is  supported  by  the  clear  weight  of 
authoritative  English  and  American  decisions  we  have 
no  doubt.  There  are  some  opposing  views  in  other 
jurisdictions,  but  they  are  not  supported  by  reason  nor 
by  weight  of  authority. 
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We  have  another  line  of  cases  where,  on  the  facts  in 
each,  liability  of  the  municipal  defendant  was  denied 
on  the  ground  that,  at  the  time  of  the  injury  complained 
of,  the  city  was  engaged  in  the  discharge  of  a  public 
function.  Some  of  these  cases  are  Foster  v.  Water  Co., 
71  Tenn.  (3  Lea),  42;  Dcwis  v.  Knoxville,  90  Tenn.  (6 
Pick.),  600,  18  S.  W.,  254;  Irvine  v.  Chattanooga,  101 
Tenn.,  291,  47  S.  W.,  419;  Chattanooga  v.  Reid,  103 
Tenn.,  616,  53  S.  W.,  937. 

The  principles  governing  in  those  cases  do  not  apply 
to  the  facts  of  this  one.  Here  we  have  a  municipal 
corporation  authorized  by  its  charter  to  own  and  oper- 
ate for  its  private  emolument  an  electric  light  plant, 
and  we  find  it  in  the  exercise  of  that  power,  enjoying 
the  franchise  conferred  upon  it  by  the  sovereign  State 
for  the  private  emolument  of  it  as  a  corporation  Qnd 
of  its  citizens  residing  within  its  local  boundaries.  We 
find  it  and  its  citizens  deriving  from  the  use  of  the 
property  a  private  benefit  not  enjoyed  by  the  general 
public  composing  the  sovereign  State,  resident  out- 
side the  boundaries  of  the  corporate  defendant — the 
same  kind  of  private  benefit  which  the  same  corpo- 
rate defendant  and  its  citizens  realize  from  the  use 
of  improved  streets  and  other  local  comforts.  Un- 
der such  conditions  as  these,  the  municipal  corpo- 
ration may  no  more  be  relieved  of  liability  where  by 
the  misfeasance  of  its  servant  it  places  a  death  trap 
on  a  telephone  pole  than  if  such  a  trap  had  been  placed 
on  the  street.    Its  servant  was  bound  to  know  that,  in 
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the  discharge  of  their  duties,  the  linemen  of  the  tele- 
phone company  would  be  under  necessity  of  ascending 
the  pole,  just  as  its  servant  in  charge  of  its  streets  is 
bound  to  know  that  travelers  are  under  necessity  of 
using  its  streets.  No  material  distinction  can  be  drawn, 
and  in  either  case  the  violation  of  implied  duty  is  tor- 
tious in  its  character,  and  the  doctrine  of  respondeat 
superior  applies. 

The  judgment  of  the  court  of  civil  appeals  was  er- 
roneous, and  will  be  reversed.  The  judgment  of  the 
circuit  court  is  affirmed. 
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Davidson  Counit  v.  Sumner  County. 
(Nashville.    December  Term,  1914.) 

BRIDGES.  Contracts.  Bridge  on  county  line. 
Under  Shannon's  Code,  sec.  1709,  providing  that  when  a  bridge 
is  necessary  over  a  creek  or  river,  which  divides  any  county 
from  another,  the  county  court  of  each  county  shall  Join  in 
an  agreement  for  building  and  maintaining  a  bridge,  and  the 
charge  shall  be  defrayed  by  both  counties  in  proportion  to 
the  number  of  taxable  polls  in  each,  and  section  1710,  providing 
that  every  such  contract,  agreement,  and  order  shall  bind  the 
county  that  makes  or  enters  into  it,  the  provision  for  dividing 
the  cost  of  such  bridge  in  proportion  to  the  taxable  polls  in 
each  county  Is  directory,  not  mandatory,  and  the  counties, 
as  bodies  corporate,  can,  under  their  general  power  to  make 
contracts,  agree  to  divide  the  cost  of  constructing  such  bridge 
equally  or  in  any  other  ratio  they  may  agree  on. 

Code  cited  and  construed:     Sees.  1709,  1710   (S.). 


FROM   SUMNER. 


Appeal  from  the  Chancery  Court  of  Sumner  County. 
.  W.  Stout,  Chancellor. 

T.  J.  McMoKROUGH,  for  appellant. 

B.  D.  Beix  and  Geo.  A.  Boddie,  for  appellee. 

Mr.  Justice  Wiixjams  delivered  the  opinion  of  the 
Court. 
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Davidson  county  filed  its  bill  of  complaint  against 
Sumner  county  to  recover  one-half  of  the  cost  of  a 
bridge  erected  over  Mansker's  creek,  the  center  line 
of  which  stream  was  claimed  by  Davidson  county  to  be 
the  line  between  the  counties.  A  written  contract  was 
entered  into  by  the  two  counties  through  comimittees 
appointed  to  act  by  the  quarterly  county  courts  of  the 
counties,  which  contract  stipulated,  that  if  Davidson 
county — 

* '  should  see  proper  to  build  and  does  build  said  bridge, 
that  Sumner  county  agrees  to  pay  one-half  the  expense 
of  the  construction  of  said  bridge,  provided  Davidson 
county  shall  institute  suit  and  so  establish  the  line 
definite  between  the  said  counties. ' ' 

Under  this  contract  Davidson  county  proceeded  to 
build  the  bridge,  and  has  brought  this  suit  to  determine 
the  exact  location  of  the  dividing  line  and  to  recover 
one-half  of  the  construction  cost,  as  stated.  It  was 
decreed  by  the  chancellor  that  the  center  of  the  creek 
referred  to  is  the  Davidson-Sumner  line,  and  in  this 
court  it  is  agreed  that  in  that  ruling  there  is  no  error. 

The  defendant  county  urges  upon  us  that  the  con- 
tract is  ultra  vires  the  counties  so  signing  it ;  this  con- 
tention being  based  upon  certain  provisions  of  our  Code 
following: 

Shannon's  Code,  section  1709: 

''When  a  bridge  is  necessary  over  any  such  creek  or 
river  which  divides  one  county  from  another,  the  county 
court  of  each  county  shall  join  in  an  agreement  for 
building,  keeping,  and  repairing  it,  and  the  charge  shall 
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be  defrayed  by  both  counties  in  proportion  to  the  num- 
ber of  taxable  polls  in  each. ' ' 

Section  1710 : 

'*  Every  such  contract,  agreement,  and  order  shall 
bind  the  county  that  makes  or  enters  into  it." 

The  chancellor  held  with  this  contention  of  Sumner 
county,  and  that  Sumner  county  should  pay  in  propor- 
tion to  taxable  polls ;  and  in  so  doing  committed  error. 

A  county  is  a  body  corporate,  and  as  such  empowered 
to  enter  into  contracts  in  relation  to  matters  that  fall 
within  the  scope  of  a  county  purpose,  such  as  the  erec- 
tion of  bridges. 

The  legislature  by  the  sections  quoted  above  is  not 
to  be  taken  to  have  imposed  on  counties  a  legislature- 
made  liability.  That  the  volition  of  the  counties  is  left 
to  be  exercised  is  shown  by  section  1710  in  its  provision 
that  such  contract  shall  bind  the  county  that  makes  or 
enters  into  it. 

Section  1709  should  be  given,  and  is  by  us  given,  a 
directory  rather  than  a  mandatory  meaning.  We  be- 
lieve that  in  actual  practice  the  counties  of  this  State 
have  understood  and  treated  this  provision  to  be  di- 
rectory, and  they  have  quite  generally  exercised  their 
supposed  power  of  contracting  for  the  division  of  the 
cost  of  constructing  bridges  over  dividing  streams  on 
bases  other  than  that  of  the  taxable  polls  in  each. 

It  is  difficult  at  best  to  interest  counties  in  the  con- 
struction of  such  bridges.  The  natural  tendency  is 
for  each  county  to  discourage  its  residents  traveling 
beyond  its  borders  to  trade  in  an  adjoining  county.    To 
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hold  that  the  statute  is  mandatory — ^that  a  county  can 
contract  only  on  the  basis  of  taxable  polls — ^would  be 
to  discourage  a  species  of  public  improvement  that  is 
much  needed  in  this  State,  through  highways  connect- 
ing up  adjoining  counties  and  centers  of  population. 
We  cannot  believe  that  it  was  within  the  legislative 
intent  to  denounce  contracts  as  ultra  vires  if  they 
should  fail  to  adopt  a  single  iron-clad  basis  for  the 
division  of  construction  cost,  or  maintenance  cost, 
which  basis  might  fail  to  approve  itself  for  adoption 
to  the  business  judgment  of  the  governing  bodies  of 
the  counties  contemplating  the  making  of  such  improve- 
ments. 

In  short,  we  see  no  sound  policy  to  be  served  by  thus 
hobbling  counties  and  denying  to  them  alone  of  all  bod- 
ies corporate  the  right  to  further  their  own  interests 
by  contracting  on  bases  they  may  deem  to  be  fair  under 
the  circumstances  immediately  presented.  Those  cir- 
cumstances in  all  likelihood  will  be  variant.  The  dis- 
tribution of  the  expenses  of  construction  should  there- 
fore be  left  flexible. 

Reversed  and  remanded. 
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CoHN  &  Goldberg  v.  Walker  Const.  Co.  et  al. 
(Nashville.    December  Term,  1914.) 

RAILROADS.  Mechanics'  Mens.  Statutory  provlaiona.  'Materials." 
One  furnishing  lumber  to  a  subcontractor  for  the  erection  of 
concrete  culverts  for  use  in  making  molds  for  the  concrete 
culverts  as  specified  in  the  contract,  furnishes  '^materials"  used 
in  building  the  culverts,  within  Shannon's  Code,  sec.  3580,  giving 
a  lien  on  a  railroad  and  its  franchises  and  property  for  the 
valu^  of  material  furnished  in  the  building  of  its  road  and 
culvertsy  where  the  lumber  was  practically  consumed  in  the 
work. 

Cases  cited  and  approved:  Barker  &  S.  Lumber  Co.  v.  Marathon 
Paper  Mills,  146  Wis.,  12;  Moritz  v.  Lewis  Construction  Co., 
158  Wis.,  49;  Avery  &  Sons  v.  Woodruff  &  Ctihill,  144  Ky., 
227;  E.  R.  Darlington  Lumber  Co.  v.  Westlake  Construction 
Co.,  161  Mo.  App.,  723;  Chicago  Lumber  Co.  v.  Douglas,  89 
Kan.,  308;  Chamberlain  v.  Lewiston,  23  Idaho,  154;  Empire 
State  Surety  Co.  v.  Des  Moines,  152  Iowa,  552. 

Code  cited  and  construed:     Sec.  3580  (S.). 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  Coun- 
ty.— John  Axuson,  Chancellor. 

Henderson  &  Henderson,  and  F.  M.  Bass,  for  appel- 
lants. 

Nathan  Cohn,  for  appellee. 
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Me.  Chibp  Jubticb  Neil  delivered  the  opinion  of  the 
Court. 


The  bill  in  the  present  case  was  filed  to  recover  of  the 
defendant  Walker  Construction  Company  on  an  ac- 
count for  lumber  used  in  the  construction  work  of  the 
Lewisberg  &  Northern  Bailroad  Company  for  the  sum 
of  about  $1,500;  also  for  the  purpose  of  having  a  lien 
declared  on  the  line  of  railway  for  the  amount  claimed. 
The  chancellor  rendered  judgment,  as  asked,  for  the 
sum  of  $1,546.37,  with  interest,  in  all  $1,706.16,  and  de- 
clared the  lien  as  prayed. 

From  this  judgment  the  railway  company  and  two 
other  defendants,  viz.,  T.  Towles  &  Co.  and  Walton- 
McDowell  Construction  Company,  prayed  and  obtained 
an  appeal  to  this  court. 

The  last  two  mentioned  defendants  have  no  real  in- 
terest in  the  main  controversy,  and  need  not  be  further 
noticed. 

The  main  question  is  whether  the  lien  was  properly 
declared  upon  the  line  of  the  railway  company. 

We  are  of  opinion  that  the  chancellor  reached  the 
correct  conclusion. 

The  Walker  Construction  Company  was  a  contractor 
employed  by  the  principal  contractors  for  the  erection 
of  certain  concrete  culverts.  The  specifications  fur- 
nished them  required  that  they  should  use  the  kind 
of  lumber  which  was  used  to  make  forms  or  moulds  for 
building  the  concrete  culverts  contracted  for  on  the 
line  of  the  railway  company.    These  lumber  forms  or 
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molds  were  absolutely  necessary  to  the  building  of 
these  culverts,  since  without  their  support  the  soft 
concrete  could  never  acquire  consistency  or  cohesion. 
Hence  the  lumber  out  of  which  these  forms  were  con- 
structed was  absolutely  necessary.  This  lumber  was 
practically  consumed  in  building  the  culverts.  After 
this  use  it  became  valueless  as  lumber,  and  was  avail- 
able for  no  other  purpose  than  fire-wood.  It  might  be 
used  twice  and  possibly  a  portion  of  it  three  times,  but 
by  the  time  the  third  use  had  ended,  it  was  destroyed  to 
the  extent  just  stated. 

The  concrete  culverts  were  all  of  different  sizes  and 
it  was  necessary  to  cut  the  lumber  into  different  lengths 
for  each  new  culvert.  Hence  it  was  necessary  to  take 
the  forms  apart  each  time.  In  taking  them  apart  the 
lumber,  of  the  kind  used,  was  necessarily  broken  and 
split,  so  that  much  of  it  could  not  be  used  the  second 
time.  This  process  was  repeated  a  second  time,  making 
it  necessary  to  add  new  lumber,  and  at  the 
third  time  there  was  very  little  of  the  original 
lumber  remaining.  So  that  by  the  third  use  the  lum- 
ber was  practically  consumed  in  the  work.  It  is  true 
that  some  witnesses  say  that  by  the  exercise  of  great 
care  in  taking  the  forms  apart  the  lumber  would  not  be 
consumed  so  raipdly,  but  other  witnesses  say  that  the 
time  thus  expended  would  more  than  consume  the  value 
of  the  lumber  used.  So  it  is  we  find  that  all  the  lum- 
ber was  consumed  in  the  construction  of  the  work  of 
the  defendant  railway  company,  covered  by  the  con- 
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tract  of  the  subcontractors.    It  also  appears  that  it  was 
furnished  by  complainants  for  this  very  use. 

It  is  insisted  in  behalf  of  the  railway  company  that 
the  lumber  should  not  be  classed  as  material,  but  rather 
AS  tools,  and  reference  is  had  to  the  fact  that  steel 
forms  may  be  used,  as  shown  by  some  of  the  witnesses 
introduced  by  the  railway  company.  It  is  true  that 
there  are  steel  forms  made  for  the  purpose,  but  it  was 
wholly  impracticable  to  use  them  on  the  work  under 
contract  in  the  present  case  because  of  the  differing 
5izes  of  the  culverts  and  the  necessity  of  having  sepa- 
rate molds  for  each  culvert,  thus  entailing  a  greatly 
disproportionate  expense  in  case  steel  forms  should  be 
used.  Besides,  as  we  have  stated,  the  specifications 
called  for  the  lumber  which  the  contractors  made  use 
of.  It  may  be  conceded  that  steel  forms  would  be  mere 
iools,  but  it  would  not  necessarily  follow  that  lumber 
forms  destroyed  in  the  use,  in  the  manner  stated,  would 
likewise  be  tools. 

The  question  involved  in  the  present  case  has  been 
:S0  fully  considered  in  several  very  recent  opinions  that 
we  do  not  feel  it  necessary  to  go  into  the  matter  at 
length.  These  cases  are  Barker  <&  8.  Lumber  Co.  v. 
Marathon  Paper  Mills,  146  Wis.,  12,  130  N.  W.,  866, 
:36  L.  R.  A.  (N.  S.),  876;  Moritz  v.  Lewis  Construction 
Co,,  158  Wis.,  49, 146  N.  W.,  1120,  51  L.  R.  A.  (N.  S.), 
1140;  Avery  &  Sons  v.  Woodruff  &  CahiUy  144  Ky.,  227, 
137  S.  W.,  1088,  36  L.  R.  A.  (N.  S.),  866;  E.  R.  Darting- 
ton  Lumber  Co.  v.  Westlake  Construction  Co.,  161  Mo. 
App.,  723, 141  S.  W.,  931 ;  Chicago  Lumber  Co.  v.  Doug- 
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las,  89  Kan.,  306,  131  Pac.,  563,  44  L.  R.  A.  (N.  S.), 
843 ;  Chamberlain  v.  Leiuiston,  23  Idaho,  154,  129  Pac, 
1069 ;  Empire  State  Surety  Co.  v.  Des  Moines,  152  Iowa, 
552,  131  N.  W.,  870,  132  N.  W.,  837. 

It  is  true  that  the  lumber  is  not  consumed  immedi- 
ately, as  powder  is  in  blasting,  nor  is  it  a  part  of  the 
structure  in  the  same  sense  that  lumber  is  that  is  built 
into  and  remains  a  part  of  the  building,  yet,  for  all  this, 
lumber  used,  as  shown  in  the  present  case,  is  consumed 
as  material  necessary  to  the  structure  just  as  com- 
pletely for  all  lumber  purposes  as  if  it  were  burned 
in  the  using. 

The  question  is  comparatively  new,  but  we  believe  the 
correct  conclusion  has  been  reached  under  statutes  sim- 
ilar to  our  own  in  the  cases  referred  to. 

Our  statute  upon  the  subject  is  found  in  section  3580 
of  Shannon's  Code,  which  reads  as  follows: 

**  Every  subcontractor,  laborer,  materialman,  or 
other  person  who  performs  any  part  of  the  work  iu 
grading  any  railroad  company 's  roadway,  or  who  con- 
structs or  aids  in  the  construction  or  repairs  of  its  cul- 
verts and  bridges,  or  furnishes  crossties  or  masonry 
or  bridge  timbers  for  the  same,  which  is  used  in  the 
building  and  construction  of  such  railroad,  its  bridges 
and  culverts,  or  who  lays  or  aids  in  the  laying  of  its 
track,  building  of  its  bridges,  the  erection  of  its  depots, 
platforms,  wood  or  water  stations,  section  houses,  ma- 
chine shops,  or  other  buildings,  or  for  the  delivery  of 
material  for  any  of  these  purposes,  or  for  any  engineer- 
ing or  superintendence,  or  who  performs  any  valuable 
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service,  manual  or  professional,  by  which  any  such 
railroad  company  receives  a  benefit,  all  and  every  such 
person  or  persons  shall  have  a  lien  on  such  railroad, 
its  franchises  and  property,  for  the  value  of  such  work 
and  labor  done  or  material  furnished  or  services  ren- 
dered as  hereinbefore  set  out  and  specified,  in  as  full 
and  ample  manner  as  is  provided  by  law  for  persons 
contracting  directly  with  such  railroad  company  for 
any  such  work  and  labor  done  or  for  materials  fur- 
nished. ' ' 
Let  the  decree  of  the  chancellor  be  affirmed. 
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Tebbt  et  al.  v,  Burford.* 
(NdshvUle.    December  Term,  1914.) 

1.  TORTS.    Torts  of  servant.    Joint  liability  of  several  masters. 
Where  sixty  property  owners  contracted  with  a  special  police 

officer  to  pay  him  $1  each  per  month,  he  to  be  under  control 
of  all  of  them  and  to  report  nightly  for  instructions  from  any 
of  the  subscribers  at  a  certain  place,  the  contract  of  hiring 
was  Joint,  and  not  several,  giving  rise  to  a  joint  liability  on 
the  part  of  the  subscribers  for  tortious  acts  committed  by 
such  officer  within  the  scope  of  his  authority  and  employment. 
(Post,  pp.  459-464.) 

Cases  cited  and  approved:  Oalnes  v.  Bard,  57  Ark.,  615;  Halupt- 
zok  V.  Great  Northern  R.  Ck).,  55  Minn.,  446;  Pugmlre  v.  Oregon 
Short  Line  R.  Co.,  33  Utah,  27;  Burke  v.  Norwich  &  W.  R. 
Co.,  34  Conn.,  474;  Corning  v.  Walker,  100  N.  Y.,  547;  Goodman 
V.  Wilson,  129  Tenn.,  464;  Moore  v.  Southern  Railway  Co.,  165 
N.  C,  439. 

Cases  cited  and  distinguished:  Buchanan  v.  Chicago,  75  Iowa, 
393;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Dorsey,  66  Tex.,  148. 

2.  MA8TER  AND  SERVANT.    Tort  of  servant    Wrongful  killing 
by  special  policeman.    Scope  of  employment.    Evidence. 

In  an  action  against  property  owners,  who  had  Jointly  hired  a 
special  policeman,  for  the  wrongful  act  of  such  of9.cer  In  killing 
one  whom  he  suspected  of  wrongdoing  on  one  of  the  subscrib- 
er's premises,  evidence  as  to  whether  the  killing  was  within 
the  general  scope  of  the  officer's  authority  held  sufficient  to 
sustain  a  verdict  for  plaintiff.    (Post,  pp.  464,  465.) 

Code  cited  and  construed:     Sec.  6997  (S.). 


"As  to  the  liability  of  Joint  employers  for  torts  of  the  employee, 
see  note  in  51  L.  R.  A.  (N.  S.),  866. 


452  TENNESSEE  REPORTS,      [131  Tenn. 

Terry  v.  Bartord. 

3.    MASTER  AND  SERVANT.     Servant's  tort.     Act  In  excess  of 

particular  authority. 
In  an  action,  against  joint  employers  of  a  special  policeman 
to  guard  their  property,  for  the  wrongful  killing  of  plaintifTs 
decedent  on  the  piremlses  of  one  of  such  subscribers,  where 
the  officer  discovered  decedent  under  suspicious  circumstances, 
in  the  exercise  of  his  duty  to  guard  the  property,  although  his 
act  in  shooting  was  a  misjudged  and  wrongful  act,  nevertheless, 
it  being  within  the.  general  scope  of  his  authority,  his  employ- 
ers were  liable  therefor.     (Post,  pp.  465-479.) 

Cases  cited  and  approved:  Eichengreen  v.  Railroad,  96  Tenn., 
229;  Moore  v.  Sanbome,  2  Mich.,  519;  Wright  v.  Wilcox,  19 
Wend.  (N.  Y.),  343;  Cox  v.  Keahey,  36  Ala.,  340;  Hughes  v. 
New  York  &  N.  H.  R.  Co.,  4  Jones  &  S.,  222;  Yerger  v.  Warren, 
31  Pa.,  319;  Pittsburg,  A.  &  M.  Pass.  R.  Co.  v.  Donahue,  70 
Pa.,  119;  Crocker  v.  New  London,  W.  &  P.  R.  Co.,  24  Conn.,  249; 
Brasher  v.  Kennedy,  10  B.  Mon.  (Ky.),  30;  Harriss  v.  Mabry, 
23  N.  C,  240;  Rounds  v.  Delaware,  L.  &  W.  R.  Co.,  64  N.  Y., 
129;  Holler  v.  Ross,  68  N.  J.  Law,  324;  Levi  v.  Brooks,  121 
Mass.,  501;  Denver  &  R.  G.  R.  Co.  v.  Harris,  122  U.  S.,  597; 
Magar  v.  Hammond,  183  N.  Y.,  387;  Kusnir  v.  Pressed  Steel 
Car  Co.  (D.  C),  201  Fed.,  146;  Arbuckle  v.  Kirkpatrick.  98 
Tenn.,  221;  McManus  v.  Cricket,  1  East,  106. 

Cases  cited  and  distinguished:  Mott  v.  Consumers'  Ice  Co.,  73 
N.  Y.,  543;  McClung  v.  Dearbome,  134  Pa.,  396;  Sharp  v.  Erie 
Railroad  Co.,  184  N.  Y.,  100;  Railroad  v.  Ciirter,  129  Tenn., 
463. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  from 
the  Court  of  Civil  Appeals  to  the  Supreme  Court.— 
Thos.  E.  Matthews,  Judge. 
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Lakein  E.  Cbough  and  J.  M.  Andebson,  for  plain- 
tiffs. 

WnjjAM  A.  GtJiLD,  for  defendant. 

Me.  Chief  Justice  Neil,  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  in  the  circuit  court  of  Da- 
vidson county  to  recover  damages  for  the  unlawful  kill- 
ing of  Lawson  Burford,  Jr.,  son  of  the  defendant  in 
error.  There  were  verdict  and  judgment  for  $3,500, 
and  the  plaintiffs  in  error  appealed  to  the  court  of  civil 
appeals.  There  the  judgment  as  to  Terry  was  affirmed, 
but  reversed  as  to  the  other  plaintiffs  in  error;  that 
court  holding  that  the  trial  judge  should  have  granted 
a  peremptory  instruction  in  favor  of  the  latter.  The 
case  then  came  here  by  certiorari. 

The  facts  are  as  follows : 

Z.  T.  Terry  was  a  special  policeman  appointed  by 
the  board  of  public  works  and  affairs  of  the  city  of 
Nashville.  He  was  one  of  many  appointed  by  the  city 
to  perform  duties  for  the  protection  of  special  private 
citizens  who  would  pay  for  their  services  such  sums 
as  the  officers  and  the  parties  might  agree  upon.  The 
regular  policemen  of  the  city  were  employed  and  paid 
by  the  city.  Private  policemen,  like  Terry,  were  em- 
ployed and  paid  by  the  citizens  whose  property  they 
were  detailed  to  protect,  and  were  subject  to  the  ordera 
of  those  employing  them. 
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The  appointment  was  made  pursuant  to  section  268 
of  Smith  &  McAlister's  Digest  of  the  Laws  of  Nash- 
ville. This  section,  after  making  provision  for  the  ap- 
pointment of  a  regular  police  force,  and  for  their  com- 
pensation by  the  city,  continues : 

''Provided,  however,  that  in  addition  to  the  force 
above  authorized  to  be  appointed,  the  board  of  public 
works  and  affairs  be  and  they  are  hereby  authorized 
to  appoint  such  additional  policemen,  not  exceeding  two 
hundred  in  number,  as  the  board  may  deem  necessary 
for  special  duty,  as  members  of  the  metropolitan  police 
force,  the  services  of  said  such  special  policemen  to  be 
paid  for  by  the  firm,  company,  or  corporation  for  whom 
they  may  be  appointed.  Such  special  policemen  shall 
each  give  bond  to  the  mayor  and  city  council  in  the  sum 
of  one  thousand  dollars,  conditioned  for  the  faithful 
discharge  of  their  duties,  and  for  the  use  and  benefit  of 
any  person  who  may  be  wrongfully  damaged  whether 
in  person  or  property,  by  their  action.*' 

The  regular  policemen  of  the  city  are  required  to 
report  to  the  police  department  every  two  hours.  They 
also  report  in  person,  and  keep  in  constant  communi- 
cation and  close  touch.  But  there  is  no  rule  requiring 
special  policemen,  or  watchmen,  such  as  Terry  was,  to 
report.  Such  special  policemen  make  no  reports  to  the 
department  at  all.  It  was  not  the  custom  for  the  police 
department  to  give  special  policemen  any  instructions, 
and  no  instructions  were  given  by  that  department  to 
Terry.  The  custom  was  for  the  board  of  public  works 
and  affairs  to  appoint  such  special  policemen  upon  re- 
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quest  of  the  persons  who  desired  their  special  services, 
and  Terry  was  so  appointed. 

The  contract  with  Terry  was  signed  by  sixty  odd 
citizens,  and  was  in  the  following  language : 

**  Nashville,  January,  1911. 

**We  the  undersigned  hereby  agree  to  employ  Capt. 
Z.  T.  Terry  as  special  night  policeman  to  guard  our 
property  along  the  following  route : 

*  *  Commencing  at  the  comer  of  West  End  avenue  and 
Twentieth  street ;  thence  north  on  Twentieth  to  Hayes 
street;  thence  west  on  Hayes  to  Vanderbilt  avenue; 
thence  north  with  Vanderbilt  avenue  to  Patterson 
street ;  thence  west  on  the  south  side  of  Patterson  street 
to  Twenty-Third  avenue ;  thence  south  on  Twenty- 
Third  avenue  to  Church  street ;  thence  west  on  Church 
street  to  Twenty-Fifth  street ;  thence  south  on  Twenty- 
Fifth  street  to  West  End  avenue ;  thence  east  on  West 
End  avenue  to  Twenty-Fourth  avenue ;  thence  south  on 
Twenty-Fourth  avenue  two  blocks ;  thence  north  on 
Twenty-Fourth  street  to  West  End  avenue ;  thence  east 
on  West  End  avenue  to  the  place  of  beginning. 

*  ^  Said  Z.  T.  Terry  will  begin  his  rounds  of  the  above 
territory  during  the  fall  and  winter  months  before  dark 
each  day,  and  continue  the  same  until  four  o'clock  a. 
m.,  or  longer,  if  necessary.  In  the  summer  time  he  will 
begin  his  rounds  by  sundown  and  continue  until  broad 
daylight.  In  consideration  of  the  above  services  we 
will  each  pay  to  Capt.  Terry  the  sum  of  $1  per  month, 
payable  at  the  end  of  each  month  during  the  contin- 
uance of  this  agreement.    Capt.  Terry  will  make  his 
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headquarters  during  each  night  at  ,  at  wMch 

place  he  will  report  as  near  each  hour  as  he  can  during 
the  period  of  his  watch  for  calls  or  instructions  from 
the  subscribers  hereto." 

Opposite  each  name  subscribed  was  the  residence 
number  of  such  subscriber. 

The  territory  in  question  covers  about  five  blocks,  is 
tibout  one-half  a  mile  long,  and  one-fourth  of  a  mile 
broad.    The  houses  are  not  all  contiguous. 

None  of  the  plaintiffs  in  error  who  subscribed  to  the 
paper  at  any  time  gave  instructions  to  Terry  what  to  do, 
or  in  what  way  to  discharge  his  duties,  further  than 
those  embraced  in  the  contract.  Terry  states  that  the 
place  to  whicb  he  reported,  left  blank  in  the  contract, 
was  the  Broad  street  engine  house ;  that  the  only  pur- 
pose for  which  he  ever  reported  there  was  to  obtain  in- 
formation, if  any  of  the  subscribers  had  any  informa- 
tion to  impart. 

The  area  covered  by  the  contract  was  in  the  residence 
part  of  the  city,  and  the  property  to  be  watched  and 
guarded  consisted  of  the  residences  of  the  several  sub- 
scribers and  their  appurtenant  property. 

Owing  to  the  insuflBcient  number  of  men  composing 
the  police  force  of  Nashville,  at  and  before  the  time  the 
contract  with  Terry  was  entered  into,  police  protection 
in  the  neighborhood  in  question  was  very  limited.  The 
policemen  assigned  to  that  part  of  the  city  had  more 
territory  than  they  could  cover.  Just  before  Terry  was 
employed,  a  number  of  houses  in  the  neighborhood  em- 
braced in  the  contract  had  been  entered,  several  bur- 
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glaries  had  been  committed,  and  much  stealing  had  been 
going  on.  It  was  the  existence  of  this  state  of  affairs 
that  caused  the  employment  of  Terry,  to  perform  the 
services  indicated  in  the  contract. 

Nothing  was  said  concerning  Terry 's  going  armed,  or 
the  contrary,  but  the  subscribers  testify  they  supposed 
he  was  to  be  thus  equipped  as  other  policemen. 

On  the  night  of  March  10, 1912,  Z.  T.  Terry,  while  in 
the  discharge  of  the  duties  imposed  by  the  contract, 
entered  on  the  premises  of  Mr.  W.  E.  Cole,  a  party  to 
the  contract  but  not  sued.  While  on  Mr.  Cole's  prem- 
ises Terry  shot  and  killed  Lawson  Burford,  Jr.,  Mr. 
Cole 's  chauffeur.  Terry  testifies  that  he  had  never  seen 
the  deceased  before  that  night;  that  he  had  shadowed 
and  traced  two  strange  negroes  into  the  back  premises 
of  Mr.  Cole ;  that  he  saw  Burford  walk  backwards  and 
forwards  in  front  of  the  back  door  of  the  basement  of 
the  dwelling  house,  and  look  around  in  a  suspicious 
manner,  and,  beUeving  him  to  be  a  person  about  to  com- 
mit  crime,  he  ordered  him  to  throw  up  his  hands ;  that 
Burford  uttered  a  word  of  defiance  and  threw  his  hand 
behind  him  as  if  to  draw  a  pistol,  and  thereupon  two 
other  negroes  drew  dose  to  him,  whom  he  believed  were 
the  same  persons  he  had  traced  into  the  premises,  and, 
believing  his  life  was  in  danger,  he  fired  one  shot  into 
the  body  of  Burford ;  that  thereupon  the  other  two  fled, 
and  he  fired  at  them,  but  without  effect ;  that  Burford 
ran  into  the  basement  of  the  building,  and  he  saw  noth- 
ing further  of  him  at  the  time.  A  colored  man  and 
woman  who  were  in  the  basement,  in  the  room  of  the 
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woman,  testified,  in  substance,  that  they  heard  some 
words  just  outside  of  the  basement,  and  presently  the 
door  of  the  basement  was  unlocked  and  two  persons  en- 
tered; that  one  of  them,  who  subsequently  proved  to 
be  Terry,  commanded  Burford  to  knock  on  the  woman's 
door,  or  open  the  door;  that  Burford  replied  that  it 
was  no  use;  that  he  lived  there,  and  was  Mr.  Cole's 
chauffeur.  Terry  replied  that  that  made  no  difference, 
to  open  the  door ;  that  if  he  did  not  he  would  kill  him ; 
that  soon  after  this  two  or  three  shots  were  fired,  and 
they  went  out  and  found  Burford  on  the  stairway  lead- 
ing from  the  basement  to  the  upper  part  of  the  house 
in  a  dying  condition,  with  the  front  of  his  shirt  on  fire. 
These  witnesses  testified  that  the  language  of  Burford 
in  his  replies  was  mild  and  submissive. 

The  jury  disregarded  the  evidence  of  Terry,  indi- 
cating that  he  exercised  the  right  of  self-defense,  and 
placed  their  verdict,  without  doubt,  on  the  testimony  of 
the  two  witnesses,  the  man  and  the  woman  referred  to. 

A  motion  was  made  in  the  trial  court  for  peremptory 
instructions  in  favor  of  the  defendants,  who  were  sub- 
scribers to  the  contract,  on  the  ground  that  the  con- 
tract was  several,  not  joint,  and  Terry  was  not  acting 
as  their  agent,  while  he  was  protecting  the  house  of 
W.  R.  Cole,  also  on  the  ground  that  the  act  of  Terry 
in  killing  Burford  was  not  in  pursuit  of  his  employ- 
ment, but,  was,  on  the  contrary,  out  of  the  scope  of  his 
employment. 
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The  court  of  civil  appeals  held  that  the  peremptory 
instruction  should  have  been  given  in  behalf  of  the 
subscribers  on  both  points. 

1.  Was  the  contract  joint  or  several  t  In  our  opin- 
ion it  was  joint.  It  was  signed  by  all  the  parties.  It 
bound  Terry  to  guard  the  property  of  all,  during  the 
whole  of  each  night.  It  specified  when  his  vigil  should 
begin  and  when  it  should  end.  It  required  that  he 
should  make  '* rounds''  of  the  territory,  and  that  the 
** rounds"  should  continue  throughout  the  night,  with 
the  exception  only  that  they  should  be  broken  by  re- 
ports each  hour  at  ** headquarters"  (subsequently 
fixed  at  Broad  street  engine  house),  **for  calls  or  in- 
structions from  the  subscribers  hereto."  When  he  was 
on  his  ** rounds"  he  was  in  the  service  of  all  the  sub- 
scribers, as  much  so  on  the  streets  of  the  neighborhood 
as  when  on  the  premises  of  any  of  his  subscribers.  The 
fact  being  publicly  known  that  he  was  so  traversing  the 
neighborhood,  watching  and  guarding,  could  not  fail 
to  deter  the  marauders  who  had  previously  invaded  the 
neighborhood,  and  to  largely  prevent,  if  not  wholly, 
similar  outrages.  It  could  not  fail  to  give  to  the  neigh- 
borhood a  feeling  of  security,  displacing  the  uneasiness 
previously  experienced  through  the  sense  of  insuflScient 
police  protection,  on  the  occurrence  of  frequent  burgla- 
ries. Nor  can  it  be  justly  said  that  Terry's  entry 
upon  the  premises  of  any  one  of  the  subscribers  was  a 
service  to  that  person  only.  Such  service,  when  re- 
quired for  protection  or  watching,  was  within  the  sense 
and  meaning  of  the  contract,  and  hence  exacted  by 
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all;  moreover,  faithfulness  in  this  regard  to  each  sub- 
scribed could  not  fail  to  redound  to  the  security  of  all, 
as  a  warning  to  evildoers,  that  the  protector  of  the 
property,  and  of  the  homes  of  the  subscribers,  was  vigi- 
lant and  active.  So  we  have  here,  contracted  for,  a 
service  to  all,  required  by  all ;  in  addition,  an  agreement 
to  report  hourly  at  **  headquarters "  for  **  calls  or  in- 
structions from  the  subscribers,"  thus  providing  for 
an  hourly  control.  It  matters  not  that  Terry  says  he 
reported  to  headquarters  for  ''information'*  only; 
whether  that ' '  information ' '  might  be  as  to  the  wishes 
or  instructions  of  his  employers,  or  what  not,  the  es- 
sential fact  is  that  the  contract  provided  for  their  con- 
trol, not  only  by  the  specific  directions  given  therein 
for  his  nightly  duties,  but  also  for  any  further  and 
additional  instructions  his  employers  might  see  proper 
to  give  him. 

It  is  in  no  wise  contradictory  of  the  joint  liability, 
based  on  the  proposition  that  Terry  was  the  joint 
servant  of  all,  that  each  subscriber  contracted  to  pay 
only  $1  per  month  each  on  the  compensation.  The  pay- 
ment of  compensation,  or  the  contrary,  is  not  by  any 
means  a  controlling  fact  (1  Labatt,  Master  and  Serv- 
ant, section  19 ;  Gaines  v.  Bard,  57  Ark.,  615,  22  S.  W., 
570,  38  Am.  St.  Eep.,  266 ;  Haluptzok  v.  Great  Northern 
R.  Co.,  55  Minn.,  446,  57  N.  W.,  144,  26  L.  R.  A.,  739; 
Pugmire  v.  Oregon  Short  Line  R.  Co.,  33  Utah,  27,  92 
Pac,  762,  13  L.  R.  A.  [N.  S.],  565,  126  Am.  St  Rep., 
805,  14  Ann.  Cas.,  384),  although  it  is  a  relevant  fact, 
and  has  more  or  less  weight  in  determining  the  question 
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as  to  '* whose  servant  was  he,''  when  there  are  other 
facts  bearing  on  the  point  {Burke  v.  Norwich  &  W.  R. 
Co.,  34  Conn.,  474;  Corning  v.  Walker,  100  N.  Y.,  547, 
3  N.  E.,  290) ;  bnt  it  is  merely  corroborative,  and  in- 
deed practically  useless,  where  it  is  otherwise  shown 
that  the  right  existed  to  control  the  person  whose  status 
is  in  question,  the  right  of  control  itself  being  sufl5cient 
to  prove  the  relation  of  master  and  servant  (1  Labatt, 
M.  &  S.,  section  23).  In  determining  whose  servant 
Terry  was,  the  chief  inquiry  then  is:  Under  whose 
orders  was  he?  This  is  answered  by  the  contract  in 
the  manner  above  shown,  that  he  was  subject  to  and 
under  the  orders  of  all  of  the  subscribers  by  the  very 
terms  of  the  contract.  This  conclusion,  if  not  strength- 
ened, for  it  needs  no  strengthening,  is  illustrated  by 
the  fact  that  he  was  doing  service  for  all. 

This  latter  circumstance  is  at  times  important,  when 
the  power  to  control  is  not  otherwise  made  apparent, 
or  is  confused  by  services  rapidly  shifting  from  one 
person  to  another,  as  in  the  case  of  guards  at  railroad 
crossings,  where  numerous  tracks  are  laid,  and  these 
tracks  are  used  by  more  than  one  company,  but  all 
served  by  the  same  guard.  Of  a  similar  situation  the 
supreme  Court  of  Iowa  said,  in  Buchanan  v.  Chicago, 
M.  &  St.  P.  R.  Co. : 

'  ^  The  idea  that  the  employee  was  under  the  employ- 
ment of  one  company  for  five  minutes,  and  then  another 
for  a  few  minutes,  and  another  for  a  short  time,  and 
that  he  changed  his  employers  with  the  facility  with 


462  TENNESSEE  REPOBTS,      [131  Tenn. 

Terry  v.  Burford. 

which  the  kaleidoscope  exhibits  an  array  of  colors,  in- 
volves an  absurdity/'    75  Iowa,  393,  39  N.  W-,  663. 

And  in  Gulf,  C.  &  8.  F.  R.  Co.  v.  Dorsey,  66  Tex., 
148,  18  S.  W.,  444,  wherein  it  appeared  that  a  serv- 
ant was  injured  while  performing  his  duty  in  a  union 
yard,  it  was  held  that,  if  the  servant  was  injured  by  the 
negligence  of  either  company,  all  were  liable  jointly  and 
severally.    The  court  said: 

' '  Each  defendant  was  a  party  to  the  negligence  of  the 
other.  If  either  could  relieve  itself  of  the  duty  by  a 
contract  that  the  other  should  put  and  keep  in  proper 
condition  the  track  where  plaintiff  was  injured,  no  such 
contract  was  proved.  Under  the  evidence,  the  track 
was  the  track  of  appellant  as  well  as  the  track  of  the 
other  defendant.  It  was  defective,  and  at  least  partly 
caused  the  plaintiff's  injury.  But  if  the  track  was  safe, 
and  the  injury  was  caused  solely  by  defects  in  the  cars 
of  the  other  defendant,  then  .  .  .  both  defendants 
were  liable.  .  .  .  The  appellant  is  the  last  of  the 
three  masters  that  could  escape  liability.  It  hired  the 
plaintiff;  its  yardmaster  directed  his  labors.  Betwixt 
it  and  him  the  relation  of  master  and  servant  was  cre- 
ated by  express  contract.  That  relation  between  him 
and  the  other  companies  arises  by  inference  from  the 
service  and  the  connection  of  the  companies  inter  se. 
.  .  .  But  it  is  insisted  that  the  appellant  was  not  the 
plaintiff's  master  at  the  time  of  the  injury.  The  plain- 
tiff was  doing  T^hat  the  appellant  employed  him  to  do. 
The  master  cannot  escape  his  liability  by  fixing  liability 
upon  another.    Both  are  charged.    But,  under  the  facts 
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presented  in  this  record,  the  plaintiff  was  the  servant 
of  all  the  companies  interested  in  the  union  yard.  Each 
of  them  owed  him  the  duty  of  a  master.  The  duty  and 
the  liability  would  be  delusive,  if  at  one  moment  the 
employee  was  the  servant  of  one,  at  another  the  servant 
of  another;  here  in  the  care  of  one,  and  there  of  an- 
other ;  as  to  the  track  dependent  upon  one  company,  as 
to  the  cars  upon  another,  as  to  the  movement  of  the 
engine  upon  a  third.  The  policy,  which  requires  of  the 
master  ordinary  care,  would  be  practically  without 
sanction,  if  the  servant's  remedy  was  hidden  in  such  a 
labyrinth. ' ' 

In  the  case  just  referred  to  it  was  held  that  where 
there  are  several  masters  of  the  same  servant,  in  a  sit- 
uation like  that  described,  all  the  masters  are  liable 
for  the  negligence  of  one  towards  that  servant;  and, 
conversely,  it  is  true  that  all  of  the  masters  are  liable 
for  the  wrongful  act  of  the  joint  servant  towards  third 
parties  while  acting  within  the  scope  of  his  duties. 
Goodman  v.  Wilson,  129  Tenn.,  464,  166  S.  W.,  752,  51 
L.  E.  A.  (N.  S.),  1116;  Moore  v.  Southern  Railway  Co., 
165  N.  C,  439,  81  S.  E.,  603,  51  L.  E.  A.  (N.  S.),  866, 
and  note.    In  this  note,  it  is  said : 

*'The  great  weight  of  authority  is  to  the  effect  that 
joint  employers  are  liable  both  jointly  and  severally 
for  the  torts  of  an  employee,  and  this  notwithstanding 
the  particular  service  being  rendered  was  for  one  only 
of  the  employers,  and  notwithstanding  such  employee 
was  paid  directly  by  only  one  of  the  joint  employers. '  ^ 
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The  soundness  of  the  proposition  is  proven  by  the 
nnmerons  cases  dted  in  support  of  it,  which  may  be 
there  found  fully  digested. 

2.  Was  the  act  of  Terry  complained  of  within  the 
scope  of  his  employment? 

The  question  arises  here  on  a  review  of  the  action  of 
the  trial  judge  in  refusing  to  peremptorily  instruct  the 
jury  that  such  act  was  not  within  the  scope  of  Terry  *s 
agency.  The  point  being  one  primarily  for  the  jury, 
we  can  examine  it  only  for  the  purpose  of  determining 
whether  there  was  any  evidence  on  which  an  affirma- 
tive verdict  could  be  based.  The  jury,  under  a  proper 
charge,  rendered  a  verdict,  in  effect,  that  the  act  was 
within  the  scope  of  Terry 's  authority.  Was  there  any 
evidence  on  which  this  verdict  could  be  properly  based  T 
We  have  recited  the  facts.  We  have  seen  that  Terry 
was  charged  with  the  protection  of  the  property  of  all 
his  employers.  Believing  that  Burford  was  a  marau- 
der about  to  commit  crime  against  the  person  or  prop- 
erty of  one  of  these  employers,  he  apprehended  him. 
Burford  claimed  that  he  lived  on  the  premises,  and 
was  Mr.  Cole's  chauffeur.  If  this  were  true,  he  de- 
sired to  hold  him  no  longer.  To  ascertain  the  fact,  he 
commanded  Burford  to  knock  on  the  woman's  door,  or 
to  open  it,  so  that  inquiry  might  be  made.  We  think 
the  jury  might  properly  so  have  construed  the  facts. 
Up  to  this  point,  then,  Terry  was  clearly  within  his 
authority.  If,  on  reasonable  grounds,  he  believed  that 
Burford  was  about  to  commit  a  breach  of  the  peace 
(and  such  would  have  been  an  attack  on  Mr.  Cole's 
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home),  he  had  the  lawful  right  to  arrest  Burford. 
Shannon  Code,  section  6997  (1).  It  was  also  proper 
that  he  should  investigate  for  the  purpose  of  ascer- 
taining whether  he  should  be  held.  Hence  the  perti- 
nency of  the  inquiries.  Failing  to  induce  Burford  to 
open  the  door,  or  knock  on  the  door,  that  inquiry  might 
be  made,  he  lost  proper  self-control,  and  killed  him 
This  was  an  excess  of  authority  surely,  but  it  was  with- 
in the  general  scope  of  the  authority,  or  agency,  to 
protect  the  home  of  his  employer.  It  was  a  misjudged 
act,  a  wrongful  act,  but  was  within  the  general  pur- 
pose to  protect  his  employer's  property  against  one 
whom  he  believed  to  be  a  marauder. 

Would  the  employer  be  liable  for  this  excess!  In 
Eichengreen  v.  Railroad,  96  Tenn.,  229,  34  S.  W.,  219, 
31  L.  E.  A.,  702,  54  Am.  St.  Eep.,  833,  it  appeared  that 
one  Stewart  was  chief  of  special  agents  or  detectives 
employed  by  the  railroad  company,  for  the  purpose  of 
protecting  the  property  of  the  company,  and  of  ferret- 
ing out  and  prosecuting  parties  guilty  of  crimes  against 
it.  He  had  general  instructions  from  the  oflScers  of  the 
company  not  to  make  arrests  without  first  consulting 
its  local  attorneys ;  but  he  was  authorized  to  make  ar- 
rests when  the  proof  against  the  party  was  clear  and 
there  was  not  time  to  consult  local  counsel,  lest  the 
criminal  might  escape.  On  very  insufficient  evidence, 
and  without  consulting  counsel,  he  caused  Eichengreen 
to  be  arrested  on  a  charge  of  knowingly  and  feloniously 
passing  counterfeit  money.  When  the  matter  was  ex- 
amined in  court,  Eichengreen  was  exonerated,  and  re- 
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lieved,  and  thereupon  sued  the  company  for  false  im- 
prisonment. The  defense  was  that  Stewart,  the  special 
Agent,  had  acted  beyond  the  scope  of  his  authority.  A 
verdict  and  judgment  having  been  rendered  in  favor  of 
the  company,  Eichengreen  appealed  to  this  court,  and 
here  assigned  as  error  the  refusal  of  the  trial  judge  to 
•charge  the  jury  as  follows : 

**If  you  find  from  the  proof  that  the  plaintiff  was 
illegally  and  wrongfully  arrested  in  Gallatin,  August 
9,  .1891,  and  that  his  said  arrest  was  caused  or  pro- 
•cured  by  the  agents  of  the  company,  while  acting  with- 
in the  scope  of  their  authority,  either  express  or  im- 
plied, then  the  company  would  be  responsible,  although 
the  said  agents,  in  procuring  or  causing  his  wrongful 
arrest,  were  exceeding  their  authority,  or  acting  in  the 
matter  contrary  to  instructions. ' ' 

The  court  held  that  this  instruction  should  have  been 
given,  especially  to  correct  an  afiSrmative  error  in  the 
charge  of  the  trial  judge,  wherein  it  appeared  that  he 
liad  instructed  the  jury  that,  if  they  found  that  Stewart 
was  acting  in  the  capacity  of  detective  for  the  com- 
pany, they  should  next  inquire  whether  he  was  acting 
within  the  scope  of  the  authority  conferred  on  him  by 
the  company,  * '  because  if  he  was  acting  as  such  detec- 
tive of  the  company,  if  he  at  the  time  was  exceeding 
his  authority,  then  he  would  be  liable,  not  the  com- 
pany."   The  court  said: 

' '  The  instruction  was  erroneous,  for  the  law  is  that, 
if  the  agent  is  acting  within  the  scope  of  his  employ- 
ment, the  master  is  liable,  although  the  particular  act 
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may  have  been  in  excess  of  his  authority  and  directly 
contrary  to  instructions. ' ' 

We  are  referred  to  several  prior  cases  decided  by  the 
court  which  are  assumed  to  be  in  conflict  with  the  prin- 
ciples  of  the  case  just  referred  to.  We  are  of  the  opin- 
ion they  can  be  reconciled  with  this  case,  but,  if  not, 
must  be  considered  as  having  been  modified  in  so  far 
as  they  may  be  in  conflict  with  the  said  case  of  Eichen- 
green  v.  Railroad,  supra.  In  this  connection,  the  fol- 
lowing observations  by  the  New  Jersey  court  of  errors 
and  appeals  are  applicable : 

* '  Under  the  early  English  authorities,  beginning  with 
Lord  Kenyon's  judgment  in  McMamis  v.  Crickett,  1 
East,  106,  for  such  an  act  as  that  done  by  this  defend- 
ant's servant,  the  master  was  not  liable.  The  early 
cases  made  the  test  of  the  master's  liability  depend 
upon  the  moral  quality  of  the  act,  instead  of  leaving  it 
to  depend  upon  the  question  of  whether  the  act  was 
done  in  the  line  of  the  master's  business  and  within  the 
scope  of  the  servant 's  employment.  This  was  not  only 
true  in  England,  but  in  this  country.  Moore  v.  San- 
borne,  2  Mich.,  519,  59  Am.  Dec,  209;  Wright  v.  Wilcox 
[19  Wend.  (N.  Y.),  343],  32  Am.  Dec.,  507,  note;  Cox 
V.  Keahey,  36  Ala.,  340,  76  Am.  Dec,  325;  Hughes  v. 
New  York  &  N.  H.  R.  Co.,  4t  Jones  &  S.,  222 ;  Yerger  v. 
Warren,  31  Pa.,  319;  Pittsburg,  A.  S  M.  Pass.  R.  Co. 
V.  Donahue,  70  Pa.,  119;  Crocker  v.  New  London,  W.  <& 
P.  R.  Co.,  24  Conn.,  249;  Brasher  v.  Kennedy,  10  B. 
Mon.  (Ky.),  30;  Harriss  v.  Mabry,  23  N.  C.  (1  Ired. 
Law),  240.    It  will  not  be  necessary  to  cite  the  cases 
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which  show  that  this  rule  is  no  longer  followed  in  Eng- 
land or  this  country.  .  .  .  The  rule  has  been  grad- 
ually extended,  until  it  may  be  said  that  the  liability 
of  the  master  for  the  willful,  wrongful,  and  malicious 
acts  of  the  servant  now  extends  to  every  case  where 
the  act  of  the  servant  is  done  with  a  view  to  the  further- 
ance and  discharge  of  his  master 's  business  and  within 
the  scope  and  limits  of  his  employment.  Mott  v.  Con- 
sumers^  Ice  Co.,  73  N.  Y.,  543;  Rounds  v.  Delaware,  L 
S  W.  R.  Co.,  64  N.  Y.,  129,  21  Am.  Kep.,  597 ;  20  Am.  & 
Eng.  Enc.  Law  (2d  Ed.),  p.  169."  Holler  v.  Ross,  68 
N.  J.  Law,  324,  329,  53  Atl.,  472,  474,  59  L.  R.  A.,  943, 
946,  96  Am.  St.  Rep.,  546,  550. 

And  see  54  Am.  St.  Rep.,  note,  72,  85,  86. 

In  Mott  V.  Consumers'  Ice  Co.,  supra,  it  is  said : 

''The  rule  recognized  in  all  the  recent  cases,  and 
which  does  not  materially  conflict  with  any  of  the  older 
decisions,  although  it  may  qualify  some  of  the  intima- 
tions and  casual  expressions  or  illustrations  of  the 
judges,  is  that  for  the  acts  of  the  servant,  within  the 
general  scope  of  his  employment,  while  engaged  in  his 
master's  business,  and  done  with  a  view  to  the  further- 
ance of  that  business  and  the  master's  interest,  the 
master  will  be  responsible,  whether  the  act  be  done  neg- 
ligently, wantonly,  or  even  wilfully.  In  general  terms, 
if  the  servant  misconducts  himself  in  the  course  of  his 
employment,  his  acts  are  the  acts  of  the  master,  who 
must  answer  for  them." 

But  as  held  in  these  and  other  cases,  if  the  servant 
goes  outside  of  the  scope  of  his  employment,  and,  to 
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serve  some  purpose  of  his  own,  does  a  wanton  or  mali- 
cious act  to  the  injury  of  another,  the  master  is  not 
liable. 

Other  illustrations  of  the  principle  are  the  following : 
It  is  held  that  a  master  sending  his  servant  to  take 
possession  of  furniture,  forfeited  to  him  by  nonpay- 
ment of  the  price,  is  liable  for  a  willful  assault  by  the 
servant  committed  in  getting  the  property.  Levi  v. 
Brooks,  121  Mass.,  501.  A  railroad  company,  which, 
by  force,  took  possession  of  a  line  of  road  in  the  peace- 
able possesison  and  control  of  another,  was  held  liable 
to  an  employee  of  the  latter  company  for  an  assault 
upon  him  by  its  servants  in  thus  taking  possession. 
Denver  &  R.  G.  R.  Co.  v.  Harris,  122  U.  S.,  597,  7  Sup. 
Ct.,  1286,  30  L.  Ed.,  1146.  It  was  also  held  that  instruc- 
tions to  an  employee,  not  to  commit  an  assault  when 
sending  him  to  get  an  organ  which  was  in  the  possession 
of  another,  knowing  that  the  errand  was  likely  to  excite 
indignation  and  resistance,  would  not  relieve  the  em- 
ployer from  liability  for  a  wrongful  assault  by  the  em- 
ployee while  engaged  in  the  business  of  seizing  and 
carrying  away  the  organ.  McCUmg  v.  Dearborne,  134 
Pa.,  396,  19  Atl.,  698,  8  L.  R.  A.,  204,  19  Am.  St.  Rep., 
708. 

The  facts  in  this  latter  case  are  thus  recited  by  the 
court: 

*^An  expedition  was  fitted  out,  consisting  of  two  men 
and  a  team,  under  the  direction  and  control  of  Fox, 
for  this  purpose.  Before  they  set  out,  they  were  in- 
structed by  Dearborne  not  to  commit  an  assault  and 
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battery  on  any  person,  and  not  to  break  the  law.  They 
went  to  McClnng's  house,  secured  admission  to  the  par- 
lor by  a  false  pretense,  and  began  the  removal  of  the  or- 
gan. Mrs.  McClung  and  her  son,  who  happened  to  be  at 
home,  tried  to  resist,  but  were  at  once  overpowered, 
and  the  organ  and  its  belonging  carried  off.  The  scene 
is  described  by  one  of  the  witnesses  thus:  'I  came 
down  and  saw  Mr.  Fox.  He  was  holding  my  mother 
up  against  the  parlor  door.  I  came  forward,  and  my 
brother  came  out,  and  asked  what  all  this  meant.  He 
said:  'Just  this:  If  you  interfere  with  my  business, 
I  will  shoot  you  dead ' — and  reached  in  his  back  pocket. 
.  .  .  He  said:  'I  came  to  take  this  organ  out  of 
here.  If  you  interfere  with  my  business,  I  will  shoot 
you.'  Then  my  brother  said:  *You  do  not  take  this 
organ  out  of  this  house.  Show  your  authority.  If  you 
don't,  you  take  it  over  my  corpse.'  .  .  .  Then  he 
clinched  my  brother.  .  .  .  Then  the  two  colored 
men  came  in,  and  began  knocking  us  about.  ...  I 
then  went  to  the  corner  and  saw  a  policeman,  and  asked 
him  to  come  down. ' ' 

Referring  to  the  charge  of  the  trial  judge  to  the 
effect  that  whether  Dearborne  was  responsible  for  the 
act  above  mentioned  depended  on  the  instructions  he 
gave  when  he  started  Fox  out  on  the  expedition.  The 
court  said: 

''The  general  doctrine  laid  down  by  the  learned 
judge,  that  every  man  is  liable  for  his  own  trespasses, 
must  not  be  taken  too  literally,  for  one  must  be  held 
to  do  that  which  he  procures  or  directs  another  to  do 
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for  him,  as  well  as  that  which  he  does  in  his  own  per- 
son. .  .  .  Servants  and  employee  are  often  without 
the  means  to  respond  in  damages  for  the  injuries  they 
may  inflict  on  others  by  the  ignorant,  negligent  or  wan- 
ton manner  in  which  they  conduct  the  business  of  their 
employer.  The  loss  must  be  borne  in  such  cases  by  the 
innocent  sufferer,  or  by  him  whose  employment  of  an 
ignorant,  careless,  or  wanton  servant  has  been  the  oc- 
casion of  the  injury;  and,  under  such  circumstances^ 
it  is  just  that  the  latter  should  bear  the  loss.  But  the 
master  is  not  liable  for  the  independent  trespass  of  his 
servant.  If  a  coachman,  while  driving  along  the  street 
with  his  master's  carriage,  sees  one  against  whom  he 
bears  ill  will  at  the  side  of  the  street,  and  leaves  the  box 
to  seek  out  and  assault  him,  the  master  would  not  be 
liable.  Such  an  act  would  be  the  willful  and  indepen- 
dent act  of  the  coachman.  It  was  done  while  in  his 
master's  service,  but  not  in  the  course  of  that  service. 
But  if  the  coachman  sees  his  enemy  sitting  on  the  box 
of  another  carriage,  driving  along  the  same  highway, 
and  he  so  drives  his  own  team  as  to  bring  the  carriages 
into  collision,  whereby  injury  is  done,  the  master  is 
liable.  The  coachman  was  hired  to  drive  his  master's 
horses.  He  was  doing  the  work  he  was  employed  to  do, 
and  for  the  manner  of  his  doing  it  the  master  is  liable. 
.  .  .  Here  Fox  and  his  helpers  were  sent  to  bring 
away  the  organ.  The  acts  complained  of  were  com- 
mitted in  the  course  of,  and  as  a  means  to,  the  accom- 
plishment of  that  for  which  they  were  sent.  Let  it  be 
conceded  that  they  were  instructed  to  do  no  wrong,  and 
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that  they  did  what  they  were  warned  not  to  do.  The 
master  is  nevertheless  liable.  When  he  sends  them  up- 
on an  errand  that  exposes  them  to  resistance  and  dan- 
ger and  the  excitements  consequent  upon  the  presence 
of  such  a  state  of  things,  he  must  take  the  chances  of 
their  self-control  and  ability  to  obey. ' ' 

In  Sharp  v.  Erie  Railroad  Co.,  184  N.  Y.,  100,  76 
N.  E.,  923,  6  Ann.  Cas.,  250,  it  is  said:  ''A  railroad 
company  employing  a  servant  who  happens  to  be  a 
public  oflScer  acquires  no  immunity  from  such  employ- 
ment. Constables  and  policemen  are  often  employed  by 
corporations  in  the  same  capacity  as  Wheeler  was.  It 
is  not  beyond  the  province  of  a  jury  in  such  a  case  to 
find  that  the  official  acts  of  the  employee  are  to  be  used 
for  the  benefit  of  the  defendant  and  in  protection  of 
its  interests  or  property.  And  hence,  in  such  a  case, 
the  character  of  the  servant's  act  is  to  be  determined 
in  the  same  way  and  upon  the  same  principles  as  if  he 
was  not  a  public  officer  at  all.  If  he  acts  maliciously 
or  in  pursuit  of  some  purpose  of  his  own,  the  defendant 
is  not  bound  by  his  conduct ;  but  if,  while  acting  within 
the  general  scope  of  his  employment,  he  simply  disre- 
gards his  master's  orders  and  exceeds  his  powers,  the 
master  will  be  responsible  for  his  conduct" 

Wheeler  was  an  employee  of  the  railroad  company, 
whose  duty,  among  other  things,  was  to  protect  the 
company 's  interests  on  the  right  of  way,  to  keep  tramps 
from  trains,  and  look  after  robberies  that  might  occur 
at  stations,  and  on  freight  cars  in  the  yards,  and  on  the 
tracks,  and  generally  to  look  after  crimes  committed 
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against  the  railroad  company  on  the  right  of  way.  It 
was  part  of  his  duty  to  drive  off  and  keep  off  trespass- 
ers from  the  company 's  property. 

It  appeared  that  some  hoys  were  stealing  a  ride  on 
one  of  the  freight  trains  of  the  railway  company,  and 
at  Elmira,  learning  that  detectives  were  in  the  yard, 
they  got  off  as  quickly  as  possible.  They  jumped  from 
the  moving  train  and  were  pursued  by  Wheeler  along 
the  railroad  track  for  some  distance  to  the  west,  when 
one  of  the  boys  turned  at  right  angles  and  passed  to  the 
adjacent  land  through  an  open  gate.  The  pursuit  was 
continued  by  Wheeler  for  about  fifty  feet  on  the  ad- 
joining land,  and  when  the  boy,  being  ahead  of  him, 
was  about  one  hundred  feet  from  the  railroad  premises, 
Wheeler  drew  a  pistol  and  fired  at  him,  the  ball  enter- 
ing the  back  of  his  head,  producing  death.  The  court 
held: 

"That  it  was  for  the  jury  to  determine  whether 
Wheeler  acted  within  the  scope  of  his  employment,  or 
whether,  being  a  public  oflBcer,  he  acted  in  that  capac- 
ity alone.  * ' 

In  Magar  v.  Hammond,  183  N.  Y.,  387,  76  N.  E.,  474, 
3  L.  R.  A.  (N.  S.),  1038,  it  appeared  that  an  action 
was  brought  to  recover  damages  for  injuries  inflicted 
by  a  shot  from  a  rifle  in  the  hands  of  one  ThomMns,  a 
watchman  in  the  employ  of  Hammond.  There  was  evi- 
dence to  the  effect  that  Thompkins  was  employed  to 
guard  a  fish  pond  from  trespassers,  and  that,  as  he  was 
going  by  in  a  boat,  he  fired  at  Magar  and  struck  him  in 
the  manner  stated.    Magar,  with  two  companions,  had 
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been  taking  tront  from  the  pond,  and  was  in  the  woods 
on  the  bank  when  Thompkins  fired.  There  was  evi- 
dence  also  to  the  effect  that  Thompkins  was  not  aware 
that  any  one  was  in  the  adjacent  woods,  and  fired  his 
gnn  merely  to  frighten  any  trespassers  who  might  be 
in  the  vicinity.  The  court  said  that  if  Thompkins  was 
aware  or  believed  that  Magar  or  any  other  human  be- 
ing was  on  the  bank  of  the  pond,  and  shot  Magar  will- 
fully, intending  to  hit  him  or  some  human  being,  or  if, 
without  intending  to  hit  Magar  or  any  human  being,  he 
recklessly  or  wantonly  shot  where  he  had  good  reason 
to  believe  there  were  human  beings,  then  he  would  be 
liable  for  the  injury  caused  to  Magar.  The  court  con- 
tinued : 

''To  render  the  defendant  Hammond  [the  master] 
liable  for  the  willful,  reckless,  or  wanton  act  of  Thomp- 
kins, the  act  must  have  been  done  by  Thompkins  in  the 
scope  of  his  employment ;  and  whether  it  was  so  done 
should  be  submitted  as  a  question  of  fact  to  the  jury. 
.  .  .  If  Thompkins,  not  having  the  interests  or  ser- 
vices of  his  master  in  mind,  and  acting  maliciously  or 
in  order  to  effect  some  purpose  of  his  own,  shot  the 
plaintiff,  then  his  master,  the  defendant  Hammond,  is 
not  liable  for  his  act ;  but  if  his  act  was  within  the  gener- 
al scope  of  his  employment,  and  done  with  a  view  to 
the  furtherance  of  his  master's  business,  then  Ham- 
mond is  liable,  whether  the  act  was  willful,  wanton,  or 
reckless. ' ' 

There  are  many  other  cases  upon  the  same  subject, 
but  we  shall  refer  to  only  one  more,  viz.,  Kusnir  v. 
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Pressed  Steel  Car  Co.  (D.  C),  201  Fed.,  146.  The 
facts  of  that  case,  so  far  as  necessary  to  state  them, 
were  that  Charles  P.  Smith,  who  at  the  time  of  the 
transaction  in  question  was  in  the  employ  of  the  de- 
fendant company  as  an  armed  watchman,  was  also  a 
police  officer  of  the  State  of  Pennsylvania.  On  the 
occasion  in  question  it  appeared  that  there  was  fear  of 
disorder  among  the  employees,  and  Smith  was  on  the 
premises  pursuant  to  his  employment,  to  act  in  the  be- 
half of  the  defendant,  if  occasion  required.  Orders 
had  been  given  for  the  men  to  return  to  their  homes. 
Kusnir  gave  evidence  tending  to  show  that  he  was  de- 
parting in  a  peaceable  manner,  when  he  saw  Smith  in 
his  path  armed  and  engaged  in  an  altercation  with  a 
big  Bussian;  that  he  was  afraid,  and,  to  avoid  danger 
and  injury,  dodged  under  a  table  of  steel  rails  or  beams ; 
that  the  Bussian  escaped  Smith,  who  excitedly  and  neg- 
ligently mistook  Kusnir  for  the  escaping  Bussian,  and 
pursued  him,  and,  as  he  endeavored  to  get  from  under 
the  beams  and  go  away,  that  Smith  carelessly,  negli- 
gently, and  wrongfully,  seeking  to  keep  order  pursuant 
to  his  employment  by  defendant,  first  struck  Kusnir  on 
the  head,  and  then,  he  not  coming  out,  reached  down 
and  with  his  revolver  or  pistol  willfully,  negligently, 
and  unnecessarily  shot  the  said  Kusnir  through  the 
arm,  as  he  was  on  his  hands  and  knees  doing  no  harm 
and  committing  no  violence.  There  was  a  verdict  re- 
turned for  $8,500  damages  on  this  state  of  facts,  and  the 
court  refused  to  grant  a  new  trial.  In  the  course  of  the 
opinion  the  court  said : 
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''Where  private  parties,  even  with  the  consent  of  the 
State,  employ  its  police  officers  to  represent  them,  and 
do  special  work  for  them  in  protecting  and  preserving 
their  property  and  maintaining  order  on  their  prem- 
ises, and  snch  officers  are  engaged  in  the  performance 
of  their  duties  to  their  employers,  and  are  acting  with- 
in the  scope  of  their  powers  and  duties,  they  become 
and  are  the  servants  and  employees  of  such  private 
parties  and  their  representatives,  and  for  grossly  neg- 
ligent acts,  wantonly,  willfully,  and  unnecessarily  com- 
mitted by  them  in  the  line  of  their  duty,  and  when  en- 
gaged in  the  performance  of  such  duties,  to  the  injury 
of  others,  the  master  or  employer  is  liable.  Employers 
cannot  escape  responsibility  for  the  grossly  negligent, 
wanton,  and  willful  acts  of  persons  employed  by  them, 
and  representing  them,  and  paid  by  them,  by  employing 
constables,  marshals,  sheriffs,  and  peace  officers  of  the 
State,  provided  such  grossly  negligent,  willful,  wanton, 
and  wrongful  acts  are  done  by  such  representatives 
where  and  while  acting  within  the  general  scope  of  the 
authority  conferred  on  them/' 

These  principles  are  recognized  in  our  own  very  re- 
cent case  of  Railroad  v.  Carter,  129  Tenn.,  463,  166  S. 
W.,  593.  The  principal  subject  there  discussed  was 
the  amount  of  damages ;  the  liability  not  having  been 
questioned  in  this  court.  However,  it  was  said,  at  the 
close  of  the  opinion : 

'  *  It  has  become  customary  throughout  this  State  for 
large  enterprises  of  every  character  to  have  certain 
employees  appointed  special  officers  and  clothed  with 
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police  authority.  WHle  this  practice  may  be  desirable 
for  the  protection  of  the  property  of  such  concerns,  ii 
has  led  to  many  abuses.  These  men  so  clothed  with  of- 
ficial power  lack  the  experience  and  discretion  of  reg- 
ular State  and  municipal  officers,  and  their  conduct  has 
very  generaUy  been  oppressive  and  flagrant.  In  view 
of  the  well-known  tendencies  of  these  special  officers, 
parties  so  employing  them  will  be  held  to  a  strict  de- 
gree of  accountability  for  the  acts  of  such  dangerous 
agents. ' ' 

It  results  that  the  judgment  of  the  court  of  dvil  ap- 
peals must  be  reversed,  and  that  of  the  trial  court  af- 
firmed. 

Mr.  Justice  Buchanan  delivered  a  dissenting  opinion 
as  follows :  The  contract  under  which  Terry  was  em- 
ployed, as  I  see  it  is  no  more  than  a  several  employment 
by  each  of  the  property  owners.  Each  of  them  agreed 
to  pay  Terry  $1  per  month,  payable  at  the  end  of  each 
month,  and  this  compensation  was  manifestly  promised 
by  each  for  the  purpose  of  protecting  his  individual 
property.  If,  under  this  agreement,  all  had  failed  to 
pay,  save  one  subscriber,  that  one  would  not  have  been 
liable  to  pay  Terry  what  each  of  the  other  subscribers 
had  failed  to  pay.  When  each  subscriber  signed  his 
name,  there  was  set  opposite  the  number  of  his  place 
of  residence. 

The  contract  outlined  a  route  over  which  Terry  would 
travel  in  order  to  keep  watch  for  each  subscriber  over 
his  individual  property.  The  insertion  of  this  matter 
in  the  contract  was  a  mere  fancy  of  the  draughtsman 
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and,  as  it  seems  to  me,  should  signify  nothing  in  the 
constmction  of  the  contract.  The  contract  named  a 
place  which  Terry  would  make  his  headquarter  during 
the  night,  where  he  would  report  each  hour  as  near  as 
might  be,  for  calls  or  instructions  from  the  subscribers. 
This  is  not  at  all  inconsistent  with  the  construction  that 
the  contract  is  several  and  not  in  any  sense  joint. 

The  object  of  construction  is  to  ascertain  the  inten- 
tion of  the  parties,  and  the  important  question  is: 
What  the  contract  means  as  a  whole?  Page  on  Con- 
tracts, vol.  2,  section  1112;  Arhuckle  v.  Kirkpatrick,  98 
Tenn.  (14  Pick),  221,  39  S.  W.,  3,  36  L.  R.  A.,  285,  60 
Am.  St.  Rep.,  854.    Again  says  Mr.  Page : 

* '  It  is  a  recognized  rule  of  construction  that  the  court 
will  place  itself  in  the  position  of  the  parties  who  made 
the  contract  as  nearly  as  can  be  done  by  admitting  evi- 
dence of  surrounding  facts  and  circumstances,  the  na- 
ture of  the  subject-matter,  the  relation  of  the  parties  to 
the  contract,  and  the  objects  sought  to  be  accomplished 
by  the  contract."  Page  on  Contracts,  vol.  2,  section 
1123. 

The  present  contract,  without  extrinsic  evidence,  af- 
fords ample  light  upon  the  surroundings  of  the  parties 
and  their  object  in  the  execution  thereof.  Terry's  ob- 
ject was  to  secure  a  wage  of  $1  per  month  from  each  sub- 
scriber, and  the  object  of  each  subscriber  was  to  have 
Terry  watch  the  property  owned  by  the  particular  sub- 
scriber. Manifestly  these  subscribers  had  no  thought, 
purpose,  or  object  other  than  as  above  indicated,  and 
the  same  is  clear  as  to  Terry. 
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If  there  was  no  agreement  by  each  subscriber  that  he 
would  be  liable  to  Terry  for  the  full  amount  of  the  ag- 
gregate monthly  compensation  which  Terry  expected 
to  receive  under  the  contract  in  the  event  all  of  the  other 
subscribers  should  fail  to  pay  their  pro  rata  portion  of 
such  compensation,  and  if  Terry  never  so  construed 
the  contract,  would  the  contract  be  joint  or  several?  I 
think  it  would  be  clearly  a  several  contract,  and  if  so, 
there  was  under  it  no  joint  liability.  Such  liability 
could  only  be  the  legal  result  of  a  joint  contract.  With- 
out doubt  Terry  looked  to  the  solvency  of  each  indi- 
vidual subscriber  for  his  monthly  pay  of  $1. 

Contracts  should  be  construed  according  to  the  ob- 
ject and  purpose  of  the  parties  at  the  time  the  contract 
was  made.  Courts  should  not  place  on  a  contract  a 
construction  materially  different  from  that  which  the 
parties  intended  at  the  time  the  contract  was  executed. 
I  am  clear  upon  the  point  that  the  contract  in  question 
would  have  received  no  subscribers  had  the  construc- 
tion, which  the  majority  opinion  has  placed  upon  it, 
been  suggested  as  the  proper  construction  at  the  time 
it  was  executed.  I  have  no  quarrel  with  the  general 
principles  underlying  the  cases  relied  upon  in  the  ma- 
jority opinion.  I  think,  however,  those  cases  are  clear- 
ly distinguishable  from  the  present  one  upon  their  facts. 

For  the  foregoing  reasons,  I  respectfully  dissent 
from  the  holding  of  the  majority  in  this  cause. 
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Arbowsmith  v.  State.  * 
(Nashville.    December  Term,  1914.) 

1.  CONVICTS.    Trial.     Pendency  of  prior  sentence. 

One  under  conviction  and  imprisoned  in  the  penitentiary  may  be 
brought  to  trial  and  sentenced  for  another  crime,  whether 
charged  to  have  been  committed  before  or  during  such  im- 
prisonment.    (Post,  pp.  484,  485.) 

Cases  cited  and  approved:  Thomas  v.  People,  67  N.  Y.,  218; 
People  V.  Majors,  65  Clal.,  138;  Henderson  v.  James,  52  Ohio 
St.,  242;  Rigor  v.  State,  101  Md.,  465. 

Code  cited  and  construed:     Sees.  6951,  7155,  7150  (S.). 

Constitution  cited  and  construed:     Sec.  9,  art.  1. 

2.  CRIMINAL  LAW.     Right  to  speedy  trbil.     Pendency  of  prior 
sentence. 

The  rights  of  one  under  confinement  for  another  crime  to  a 
speedy  trial  are  not  abridged  or  deferred  until  termination  of 
his  sentence.     (Post,  pp.  485-488.) 

Cases  cited  and  approved:  State  v.  Drophy,  8  Ohio  Dec,  698; 
State  V.  Stalmaker,  2  Brev.  (S.  C),  44;  In  re  Oarvey,  7  Colo., 
502;  Dudley  v.  State,  55  W.  Va.,  472;  State  v.  Keefe,  17  Wyo., 
227;  State  v.  Sims,  1  Tenn.,  253. 

Case  cited  and  disapproved:     Oillespie  v.  People,  176  HI.,  238. 

^.    CRIMINAL  LAW.     Constitutional   rights.     "Speedy  trial." 

A  "speedy  trial,"  within  the  constitutional  guaranty^  means  a 
trial  as  soon  after  indictment  as  the  prosecution  can  with 
reasonable  diligence  prepare  for  it,  without  needless  delay, 
having  in  view  its  regulation  and  conduct*  by  fixed  rules  of  law. 
(Post,  p.  488.) 


*The  question  of  the  right  to  put  upon  trial  one  undergoing 
imprisonment  for  another  offense  is  discussed  in  a  note  in  41 
L.  R.  A.  (N.  S.),  1095. 


4  Thompson]  DECEMBEB  TEBM,  1914.  481 

Arrowsmlth  t.  State. 

4.  CRIMINAL  LAW.  Postponement  of  trial.  Conetitutlonal 
rights. 

Where  accused  was  convicted  of  forgery  and  confined  in  the 
penitentiary,  and  other  untried  cases  of  forgery  against  him 
were  by  order  of  the  court,  in  his  absence  and  without  his 
consent,  retired  from  the  docket,  until  the  expiration  of  his 
sentence,  which  occurred  two  years  thereafter,  such  order 
operated  as  a  denial  of  the  right  to  a  speedy  trial  guaranteed 
by  Const.,  art.  1,  sec.  9,  and  Shannon's  Code,  sec.  6951. 
(Post,  pp.  488,  489.) 

Cases  cited  and  approved:  Benton  v.  Com.,  90  Va.,  328;  Jones 
V.  Com.,  114  Ky.,  599. 


FROM  GILES. 


Appeal  from  the  Circuit  Court  of  Giles  County. — ^W. 
B.  TxjBNEB,  Judge. 

T.  M.  Pierce,  J.  M.  Howell,  and  E.  E.  Dotson,  for 
appellant 

Frajs^k  M.  Thompson,  attorney-general,  for  the  State. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

At  the  October  term,  1911,  of  the  circuit  court  of 
Q-iles  county,  there  were  eleven  indictments  pending 
against  appellant  Arrowsmith,  seven  of  them  for  for- 
gery. At  that  term  he  was  put  to  trial  on  one  of  the 
indictments  for  forgery,  convicted,  and  sentenced  to 
serve  a  term  of  three  years  in  the  State  penitentiary. 
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The  other  cases  were  continued  at  that  term  by  con- 
sent and  set  for  trial  January  26, 1912. 

Arrowsmith  was  incarcerated  in  accordance  with  the 
sentence  in  December,  1911,  and  at  the  January  term, 
1912,  the  record  shows,  as  to  the  remaining  cases,  that 
*' these  causes  were  continued  to  the  next  terin  of  this 
court ' ' ;  the  proof  showing  that  the  continuance  was  not 
at  the  instance  of  the  accused. 

At  the  October  term,  1912,  the  record  order,  made  in 
the  absence  of  accused  and  without  his  consent,  was  as 
follows : 

*'Came  the  attorney-general  for  the  State,  and,  it 
appearing  to  the  court  that  defendant  is  serving  a  term 
in  the  penitentiary,  it  is  considered  by  the  court  that 
said  cases  be  retired  from  the  docket  until  the  expira- 
tion of  said  sentence. ' ' 

It  is  disclosed  by  the  record  that  in  April,  1914,  be- 
fore Arrowsmith 's  term  of  service  expired  in  June, 
1914,  the  prosecuting  attorney  directed  the  warden  of 
the  penitentiary  to  send  Arrowsmith  to  Giles  county 
for  the  purpose  of  procuring  from  him  a  compromise 
judgment  of  conviction  terminating  the  untried  causes^ 
and  not  for  the  purpose  of  trying  any  one  of  them. 
This  effort  at  compromise  failing  because  of  the  refu- 
sal of  the  accused  to  assent,  he  was  returned  to  the 
penal  institution,  where  he  completed  his  term  in  June. 

At  the  October  term,  1914,  he  was  put  on  his  trial  on 
another  indictment  for  forgery,  found  guilty,  and  again 
sentenced. 
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When  at  this  term  a  motion  was  made  by  the  prose- 
cuting attorney  to  reinstate  four  of  the  untried  cases 
on  the  docket,  the  counsel  for  the  defense  filed  written 
objections  as  follows : 

**  First,  Because  this  court,  at  the  October  term,  1912, 
caused  an  order  to  be  entered  of  record  retiring  said 
case  from  the  docket,  and  there  has  been  no  further  or- 

■ 

der  made  in  said  case  restoring  the  same  to  the  docket. 

"Second.  Because  this  court,  when  it  retired  said 
case  from  the  docket,  lost  jurisdiction  thereof  and  is 
without  power  or  authority  to  further  proceed. 

"Third.  Because  said  case  has  been  delayed  until 
now,  and  no  effort  has  been  made  by  the  State  to  pros- 
ecute or  bring  this  defendant  to  trial,  thus  denying  him 
a  speedy  and  public  trial  as  guaranteed  by  the  sixth 
amendment  to  the  constitution  of  the  United  States, 
and  section  9,  article  1,  of  the  constitution  of  the  State 
of  Tennessee,  and  in  violation  of  section  6951,  Shan- 
non's Code  of  Tennessee.'' 

The  court  sustained  the  motion  of  the  attorney-gen- 
eral and  restored  said  cases  to  the  docket.  To  this 
action  and  ruling  of  the  court  the  plaintiff  in  error 
excepted.  Thereupon  one  of  these  forgery  cases  was 
reinstated  on  the  docket  and  set  for  trial  instanter,  with 
the  result  above  stated. 

Following  verdict,  plaintiff  in  error  filed  a  motion  for 
discharge  from  custody  in  substantially  the  same  terms 
as  the  motion  above.  This  was  overruled  by  the  trial 
judge  after  oral  evidence  was  heard  in  support  of  and 
in  opposition  to  the  motion.  . 
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On  appeal  to  this  court  the  same  grounds  have  been 
made  the  bases  of  the  errors  assigned  in  behalf  of 
plaintiff  in  error. 

The  constitution,  in  art.  1,  section  9,  provides  that : 

''In  all  criminal  prosecution,  the  accused  hath  the 
right  ...  in  prosecutions  by  indictment  or  pre- 
sentment (to)  a  speedy  public  trial,  by  an  impartial 
jury  of  the  county  in  which  the  crime  shall  have  been 
committed. ' ' 

By  an  accordant  provision  of  the  Code  (Shannon), 
section  6951,  it  is  stipulated : 

''In  all  criminal  prosecutions  the  accused  is  entitled 
to  a  speedy  trial,  and  to  be  heard  in  person  and  by  coun- 
sel.'^ 

We  have  no  statute  which  prescribes  definitely  the 
period  within  which  an  accused  must  as  a  matter  of  his 
right  be  brought  to  trial,  in  default  of  which  he  must 
be  released;  but  by  section  7155  it  is  provided  that 
where  the  trial  has  not  been  postponed  on  his  applica- 
tion, and  he  be  not  brought  to  trial  at  the  next  regular 
term  of  the  court  in  which  the  indictment  is  triable, 
after  the  same  is  found,  the  court  may  order  it  to  be 
dismissed,  unless  good  cause  to  the  contrary  be  shown. 

By  section  7250  it  is  declared  that  a  conviction  for 
any  one  offense  is  not  a  bar  to  a  prosecution  for  any 
other  public  offense  committed  previously,  not  neces- 
sarily included  in  the  offense  for  which  the  defendant 
was  convicted. 

There  cannot  be  doubt  that  one  under  conviction  and 
while  imprisoned  in  the  penitentiary  may  be  brought  to 
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the  bar  for  trial  and  sentenced  for  another  crime,  wheth- 
er charged  to  have  been  committed  before  or  during 
such  imprisonment.  This  practice  has  been  followed 
in  this  State  and  in  this  court,  and  many  reported  cases 
sustain  it.  Thomas  v.  People,  67  N.  T.  218;  People  v. 
Majors,  65  Cal,  138,  3  Pac,  597,  52  Am.  Eep.,  295; 
Henderson  v.  James,  52  Ohio  St.,  242,  39  N.  E.,  805,  27 
L.  R.  A.,  290;  Rigor  v.  State,  101  Md.,  465,  61  Atl.,  631, 
4  Ann.  Cas.,  719. 

In  the  last-cited  case  it  is  said : 

"The  penitentiary  is  not  a  place  of  sanctuary,  and  an 
incarcerated  convict  ought  not  to  enjoy  an  immunity 
from  trial  merely  because  he  is  undergoing  punishment 
on  some  earlier  judgment  of  guilt.  Why  should  there 
be  a  delay  in  bringing  him  to  trial,  on  an  indictment 
pending  against  him,  a  convict  who  has  not  yet  com- 
pleted the  service  of  a  previous  sentence?  No  reason 
can  be  suggested  for  such  a  delay  in  the  case  of  a  con- 
vice  adjudged  guilty  of  some  other  oflfense  and  actually 
in  execution  of  a  sentence  thereunder,  that  does  not  ap- 
ply equally  to  an  individual  who  has  been  indicted  and 
had  not  yet  been  tried.  ...  If  the  contention  made 
in  the  case  at  bar  is  sound,  the  arm  of  the  criminal  law 
would  be  paralyzed — ^not  a  step  could  be  taken  towards 
prosecuting  him  so  long  as  the  convict  remained  shel- 
tered in  the  walls  of  the  penitentiary.  That  is  not  the 
law.  The  criminal  court  has  jurisdiction  to  bring  the 
plaintiff  in  error  before  it  .  .  .  and  to  place  him  on 
trial  under  the  indictment  there  pending  against  him. '  * 
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The  right  of  the  State  to  prosecute  him  is  not 
abridged  or  delayed  by  the  fact  that  the  accused  is  in 
such  confinement,  and  by  parity  of  reasoning  his  rights 
to  be  tried  and  to  a  speedy  trial  are  not  deferred  until 
Ms  period  of  sentence  has  been  served  or  terminated. 

In  only  two  reported  cases,  and  in  only  one  case  de- 
cided by  a  court  of  last  resort,  is  it  held  in  accord  with 
the  State's  contention  in  this  case  that  the  right  to  a 
speedy  trial  does  not  apply  to  a  convict,  and  that  not 
until  his  confinement  is  at  an  end  may  he  be  tried  for 
the  commission  of  another  offense  or  invoke  the  con- 
stitutional guaranty  of  a  speedy  trial. 

In  Gillespie  v.  People,  176  111.,  238,  52  N.  E.,  250,  it 
is  seemingly  so  ruled,  but  in  an  opinion  that  is  lacking 
in  convincing  argument. 

In  State  v.  Brophy,  8  Ohio  Dec,  698,  one  of  the  courts 
of  common  pleas  of  Ohio  held  that  such  a  convict  *  *  was 
practically  dead  as  a  civilian,  and  before  he  could  make 
this  demand  he  must  serve  his  sentence. ' '  Civil  death 
has  sometimes  been  imputed  to  convicts  for  life,  but 
never,  except  in  the  cited  case,  so  far  as  we  have  ob- 
served, to  one  incarcerated  for  a  period  less  than  life. 

By  a  decided  weight  of  authority  the  contrary  rule 
is  upheld.  State  v.  Stalmaker,  2  Brev.  (S.  C),  44;  Zn 
re  Garvey,  7  Colo.,  502,  4  Pac,  758 ;  Dudley  v.  State,  55 
W.  Va.,  472,  47  S.  E.,  285;  State  v.  Keefe,  17  Wyo.,  227, 
98  Pac,  122,  22  L.  R.  A.  (N.  S.),  896, 17  Ann.  Cas.,  170. 

The  reasons  in  support  of  this  holding  are  well  stated 
in  the  case  of  State  v.  Keefe,  supra,  and  approve  them- 
selves to  us : 
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*  *  The  purpose  of  the  provision  against  an  unreason- 
able delay  in  trial  is  not  solely  a  release  from  imprison- 
ment in  the  event  of  acquittal,  but  also  a  release  from 
the  harassment  of  a  criminal  prosecution  and  the  anx- 
iety attending  the  same ;  and  hence  an  accused  admitted 
to  bail  is  protected  as  well  as  one  in  prison.  Moreover, 
a  long  delay  may  result  in  the  loss  of  witnesses  for  the 
accused  as  well  as  the  State,  and  the  importance  of  this 
consideration  is  not  lessened  by  the  fact  that  the  de- 
fendant is  serving  a  sentence  in  the  penitentiary  for 
another  crime. ' ' 

Indeed,  the  importance  of  that  consideration  is  ac- 
centuated by  the  fact  of  the  accused's  imprisonment. 
He  is  less  able  on  that  account  to  keep  posted  as  to  the 
movements  of  his  witnesses,  and  their  testimony  may 
be  lost  during  his  continued  confinement.  It  would  be 
a  harsh  construction  of  the  clause,  containing  this  guar- 
anty, imbedded  in  our  bill  of  rights,  that  would  deny 
it  application  to  those  who  stand  most  in  need  of  it. 

Holding  against  this  insistence  of  the  State,  we  turn 
to  the  inquiry  whether  appellant  Arrowsmith,  as  one 
entitled  thereto,  has  been  denied  a  speedy  trial  within 
the  meaning  of  the  constitutional  guaranty. 

We  have  in  this  State  but  one  decision  on  the  ques- 
tion {StOrte  V.  Sims,  1  Overt.,  253),  decided  in  1807,  un- 
der the  constitution  of  1796,  which  is  said  to  be  *'the 
first  case  in  which  the  right  to  a  speedy  trial  in  a  crim- 
inal case  found  judicial  determination  in  this  country. ' ' 
It  was  there  held  that  an  accused,  invoking  the  right 
given  in  the  bill  of  rights  to  the  citizen  to  a  speedy  pub- 
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lie  trial,  is  entitled  to  bis  discharge  if  the  State  has  om- 
mitted  to  provide  a  public  prosecutor  to  appear  and 
prosecute;  that  the  omission  cannot  render  the  provi- 
sion of  the  constitution  inefficient. 

A  '*  speedy  trial/ ^  so  guaranteed,  means  a  triAl  as 
soon  after  indictment  as  the  prosecution  can,  with  rea- 
sonable diligence,  prepare  for  it,  without  needless,  vexa- 
tious, or  oppressive  delay,  having  in  view,  however,  its 
regulation  and  conduct  by  fixed  rules  of  law,  any  delay 
created  by  the  operation  of  which  rules  does  not  in  legal 
contemplation  work  prejudice  to  the  constitutional 
right  of  the  accused. 

As  we  have  seen,  the  orders  entered  on  October  24, 
1912,  by  which  the  several  untried  cases  against  Arrow- 
smith  were '  *  retired  from  the  docket  until  the  expiration 
of  said  sentence, ' '  were  made  in  the  absence  and  with- 
out the  knowledge  or  consent  of  the  accused,  who  was 
at  the  time  an  inmate  of  the  State  penitentiary,  and 
without  the  knowledge  or  consent  of  his  counsel. 

The  only  cause  for  this  action  is  that  appearing  in 
the  face  of  the  order : 

**It  appearing  to  the  court  that  the  defendant  is 
serving  a  term  in  the  penitentiary,  it  is  considered  by 
the  court,"  etc. 

The  record  discloses  that  no  effort  was  made  by  the 
prosecution  to  put  the  accused  on  trial,  though,  con- 
fessedly, there  was  sufficient  time  and  opportunity 
therefor.  The  fact  that  the  defendant  was  then  in- 
carcerated was  no  legal  excuse  for  the  delay,  as  has 
been  observed. 
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Arrowsmith  was  conditioned  so  that  he  could  not 
personally  demand  that  his  own  trial  be  proceeded 
with ;  and  without  the  knowledge  of  either  himself  or 
his  counsel  the  court  in  legal  effect,  through  the  order, 
continued  the  cases  for  approximately  two  years — ^need- 
lessly and  vexatiously.  Benton  v.  Com.,  90  Va.,  328, 
18  S.  E.,  282;  Jones  v.  Com.,  114  Ky.,  599,  71  S.  W., 
643. 

We  hold  that  this  operated  to  deny  the  accused  the 
speedy  trial  contemplated  in  the  constitutional  provi- 
sion. 

No  question  is  made  by  the  State  touching  the  manner 
in  which  the  defendant  raised  in  the  lower  court  the 
question  here  considered,  if  indeed  it  could  do  so  with 
any  show  of  reason  under  the  authorities. 

Beversed,  with  judgment  in  this  court  for  the  re- 
lease of  appellant  from  custody. 
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Atlas  Powdeb  Co.  v.  Goodloe,  Secretary  of  State. 
{Nashville.    December  Term,  1914.) 

1.  APPEAL  AND   ERROR.     Review.     Amendments.     Iteue   with 
court 

The  ruling  by  the  chaacellor  denying  a  petition  to  amend  a  bill 
after  a  demurrer  had  been  eustained,  the  complainant  contend- 
ing that  the  amendment  was  agreed  to  by  the  chancellor  dur- 
ing the  argument,  cannot  be  reviewed;  since  the  complainant 
cannot  take  issue  with  the  chancellor  in  that  manner  as  to 
what  occurred  during  the  argument     {Post,  p.  499.) 

Acts  cited  and  construed:     Acts  1909»  ch.  504. 

Constitution  cited  and  construed:    Sec.  S,  art.  1. 

2.  TAXATION.    Recovery  of  taxes  paid.    Payment  under  duress. 
Payment  under  protest,  reserving  the  rie^t  to  sue  for  recovery, 

of  the  privilege  tax  required  of  foreign  corporations  by  Acts 
1909,  ch.  504,  the  failure  to  pay  which  would  have  required  the 
corporation's  factory  to  remain  idle,  and  would  have  rendered 
its  contracts  void,  is  made  under  duress,  and  not  voluntarily. 
{Post,  pp.  499-506.) 
Acts  cited  and  construed:     Acts  1909,  ch.  504. 

Cases  cited  and  approved:  Oaar,  Scott  &  Co.  v.  Shannon,  22S 
U.  S.,  468;  Swift  &  C.  &  B.  Co.  v.  United  States,  111  U.  S., 
29;  Robertson  v.  Frank  Bros.,  132  U.  S.,  23;  Oceanic  Steam 
Navigation  CO.  v.  Stranahan,  214  U.  S.,  329;  Arkansas  Bldg. 
&  Loan  Ass'n  v.  Madden,  175  U.  S.,  26.9;  Ex  parte  Toung,  209 
XJ.  S.,  123;  Western  Union  Tel.  Co.  v.  Andrews,  216  U.  S., 
165;  Ludwig  v.  Western  Union  Tel.  Co.,  216  U.  S.,  146. 

Case  cited  and   disapproved:     Railroad  v.  Marion  COunty,  120 

Tenn.,  352. 
Case  cited  and  distinguished:     Atchison,  T.  &  S.  F.  R.  Co.  v. 

O'Connor,  223  U.  S.,  280. 
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3.  COMMERCE.     Regulation.     Interstate  commerce.     State  taxa- 
tion. 

The  power  of  congress  oyer  interstate  commerce  is  supreme,  and 
the  leyylng  of  taxes  by  a  State  which  impedes  or  burdens  such 
commerce  is  invalid.     (Post,  p.  606.) 

Cases  cited  and  approved:  Galveston,  H.  ft  S.  A.  R.  Co.  v. 
Texas*  210  IT.  S.,  217;  Norfolk  ft  Western  R.  R.  v.  Pa.,  136 
XT.  S.,  114;  Robbins  v.  Taxing  Dist,  120  TJ.  S.,  489;  Corson 
V.  Maryland,  120  U.  S.,  602;  Welton  v.  Mo.,  91  U.  S.,  276; 
Brown  v.  Maryland,  12  Wheat,  419. 

4.  CORPORATIONS.    Foreign  corporations.    Privilege  tax. 

The  legislature  has  supreme  control  over  foreign  corporations 
in  so  far  as  it  does  not  affect  interstate  commerce,  and  may 
exact  such  conditions  and  impose  such  taxes  as  it  chooses 
on  the  privilege  to  do  business  within  the  State.  (Post,  pp. 
606,  607.) 

Oases  cited  and  approved:  Horn  Silver  Mining  Co.  v.  N.  T.,  143 
U.  S.,  314;  Mutual  Life  Ins.  Co.  v.  Spratley,  172  U.  S.,  602; 
Hooper  v.  Cal.,  166  U.  S.,  648;  Bank  of  Augusta  v.  Earl,  39 
U.  S.  (13  Pet),  619;  Paul  v.  Va.,  76  U.  S.  (8  Wall.).  168;  Pen- 
sacola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  96  U.  S.,  1;  Pembina  Mining 
Co.  V.  Pa.,  126  TJ.  S.,  180. 

6.  COIMMERCE.  Interstate  commerce.  Regulation.  State  tax. 
Privilege  tpx. 
The  fact  that  a  corporation  is  engaged  In  interstate  commerce 
does  not  exempt  its  property  from  a  State  tax,  or  preclude  the 
State  from  imposing  a  privilege  tax  on  its  right  to  enter  an- 
other State  to  do  business,  and  the  State  may  resort  to  the 
capital  stock  or  receipts  on  property  employed  in  interstate 
commerce  to  fix  the  value  of  such  privilege  tax,  if  the  receipts 
and  capital  are  not  taxed  as  such.     (Post,  p.  507.) 

Cases  cited  and  approved:  U.  S.  Exp.  Co.  v.  Minn.,  223  U.  S., 
336;  Baltic  Mining  Co.  v.  Mass.,  231  U.  S.,  83;  Maine  v.  Grand 
Trunk  Line,  142  U.  S.,  217;  Provident  Ins.  Co.  v.  Mass.,  6  Wall.» 
611;  Flint  v.  Stone-Tracy  Co.,  220  U.  S.,  107. 
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6.  COMMERCE.  Constitutional  law.  Regulation.  Due  process 
of  law.  Privilege  tax. 
ActB  1909,  ch.  504,  which  imposes  on  a  foreign  corporation 
entering  the  State  to  do  business  a  privilege  tax,  measured 
by  its  authorized  capital  stock,  is  not,  when  applied  to  a  for- 
eign corporation  principally  engaged  in  the  manufacture  of 
powder,  but  which  it  sells  in  interstate  commerce,  and  which 
has  a  factory  and  supply  warehouse  within  the  State,  from 
which  it  fills  orders  for  both  interstate  and  intrastate  ship- 
ments,  invalid  as  imposing  a  burden  on  interstate  commerce, 
contrary  to  Const.,  U.  S.,  art.  1,  sec.  8,  giving  congress  the 
power  to  regulate  interstate  commerce  or  as  taking  the  prop- 
erty of  the  corporation  without  due  process  of  law,  contrary 
to  Const,  U.  S.  Amend.  14,  sec.  1.     (Past,  pp.  608-517.) 

Acts  cited  and  construed:    Acts  1866,  ch.  230. 

Cases  cited  and  approved:  Western  Union  Telegraph  Company 
V.  Kansas,  216  U.  S.,  1;  Pullman  Co.  v.  Kansas,  216  U.  S.,  56; 
S.  S.  White  Dental  Oo.  v.  Mass.,  231  U.  S.,  68. 

Cases  cited  and  distinguished:  Security  Mutual  Life  Insurance 
Co  V.  Prewitt,  202  U.  S.,  246;  Baltic  Mining  Company  v.  Mass., 
231  U.  S.,  78. 


PROM  DAVIDSON. 


Appeal  from  the    Chancery    Court    of    Davidson 
County.— John  Allison,  Chancellor. 

Henry  S.  Stokes,  for  appellant. 

Frank   M.   Thompson,    attorney-general,    for    ap- 
pellee. 

Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 
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The  bill  in  this  case  was  filed  February  14,  1913,  to 
recover  of  defendant,  as  secretary  of  State,  the  sum 
of  $1,500,  paid  by  complainant  to  the  secretary  of 
State  under  and  in  accordance  with  chapter  504  of  the 
Acts  of  1909,  which  statute  declares  the  coming  into 
this  State  of  any  corporation,  association,  or  joint- 
stock  company  chartered  or  incorporated  under  the 
laws  of  another  State  or  country  for  the  doing  of  busi- 
ness here  a  privilege,  and  exacts  of  every  such  corpora- 
tion the  payment  of  a  tax  upon  its  authorized  capital 
stock. 

Complainant  is  a  foreign  corporation,  organized  un- 
der the  laws  of  the  State  of  Delaware,  with  its  main 
office  in  the  city  of  Wilmington,  Del.  It  averred  that 
it  was  engaged  in  the  business  of  manufacturing  and 
selling  powder,  dynamite,  and  other  explosives;  that 
it  has  plants  for  the  manufacture  of  dynamite  located 
at  Hopatcong,  N.  J.,  Center,  Mich.,  Atlas,  Mo., 
Vigorit,  Cal.,  and  plants  for  the  manufacture  of 
blasting  powder  at  Riker,  Pa.,  Shenandoah,  Pa.,  Ool- 
tewah,  Tenn.,  Belleville,  111.,  Pittsburg,  Kan.,  and  Pat- 
terson, Okl. ;  that  it  had  a  large  number  of  storage  or 
distributing  magazines  located  in  Arkansas,  Ken- 
tucky, California,  Illinois,  Kansas,  Maine,  Missouri, 
Michigan,  New  Jersey,  Oklahoma,  Pennsylvania,  Ten- 
nessee, and  Texas;  that  it  maintained  general  sales 
offices  at  Phlidelphia,  Pa.,  Houghton,  Mich.,  Joplin 
and  St.  Louis,  Mo.,  and  Nashville,  Tenn. ;  and  that  the 
home  office  at  Wilmington,  Del.,  had  general  super- 
vision over  the  sales.     Complainant  further  averred 
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that  the  authorized  capital  stock  of  the  Atlas  Powder 
Company  is  $5,000,000,  $3,000,000  of  which  has  been 
issued,  and  that  it  has  storage  magazines  located  near 
Bristol,  Chattanooga,  Jellico,  Johnson  City,  Knox- 
ville,  Memphis,  and  Nashville,  in  which  were  stored 
dynamite,  black  powder,  and  blasting  supplies  from 
which  a  portion  of  the  company's  trade  in  Tennessee 
and  surrounding  States  is  supplied;  that  all  orders 
which  involve  car  load  lots  of  dynamite  are  supplied 
from  factories  operated  by  the  company  and  located 
outside  of  Tennessee,  the  less  than  car  load  lot  orders 
received  from  points  in  Tennessee  being  filled  partly 
from  storage  magazines  in  Tennessee  and  partly  from 
magazines  in  Kentucky;  that  orders  for  certain  car 
load  lots  of  black  powder  and  less  than  car  load  lots 
of  both  black  powder  and  dynamite  emanating  from 
points  in  States  bordering  on  Tennessee  are  filled 
from  the  black  powder  factory  at  Ooltewah,  Tenn., 
and  from  the  magazines  of  the  company  located  in 
other  points  in  Tennessee;  that  all  collections  are 
made  from  the  company's  oflBce  in  Wilmington,  Del., 
with  the  exception  of  a  small  amount  of  cash  sales. 
Complainant  further  averred  that  at  the  time  the  com- 
pany commenced  business  in  the  State  of  Tennessee 
the  proportion  of  its  capital  stock  employed  therein, 
represented  by  its  property,  consisting  of  a  black  pow- 
der factory  at  Ooltewah  and  magazines  and  magazine 
equipment  at  the  above-mentioned  points,  including 
raw  material  at  the  said  plant  and  the  finished  product 
at  the  plant  and  magazines,  amounted  to  $305,945.11, 
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while  the  entire  assets  of  the  company,  located  except 
as  above  indicated  and  outside  of  the  State  of  Ten- 
nessee, amounted  to  $6,000,000 ;  that  a  very  large  pro- 
portion of  the  business  conducted  and  carried  on  at 
the  Nashville  office  consists  of  strictly  interstate  com- 
merce, and  that  this  office  is  maintained  quite  as  much 
for  the  purpose  of  handUng  this  interstate  commerce  as 
for  the  carrying  on  of  business  within  the  State ;  that 
no  discimination,  distinction,  or  apportionment  is 
made  between  the  orders  originating  in  Tennessee, 
filed  at  the  Nashville  office,  and  other  transactions 
passing  through  that  office;  that  such  domestic  trans- 
actions are  carried  on  merely  as  incidental  and  auxil- 
iary to  the  more  strictly  interstate  business  of  com- 
plainant, and  are  so  closely  interwoven  and  connected 
with  such  interstate  portion  of  complainant's  business 
that  such  domestic  business  could  not  be  given  up  or 
abandoned  without  imposing  an  additional  burden 
upon,  or  without  serious  detriment  to,  the  strictly  in- 
terstate commerce  portion  of  complainant's  business; 
that  complainant,  on  the  28th  day  of  January,  1913, 
applied  to  the  secretary  of  State  of  Tennessee  for  ad- 
mission to  the  State  as  a  foreign  corporation  to  do  in- 
trastate business  in  Tennessee,  and  that  complainant 
tendered  to  the  secretary  of  State  a  duly  certified  copy 
of  its  certificate  of  incorporation,  together  with  the 
filing  fee  of  $20  required  under  the  law  of  this  State, 
and  asked  for  a  certificate  of  authority  to  do  business 
in  Tennessee;  that  the  secretary  of  State  declined  to 
issue  this  certificate,  and  refused  to  ac^pt  said  filing 
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fee  or  the  copy  of  the  certificate  of  incorporation  until 
complainant  should  pay  the  additional  sum  of  $1,500, 
being  the  alleged  amount  of  an  entrance  tax  under  and 
in  accordance  with  chapter  504  of  the  Acts  of  1909; 
that  thereupon  complainant  protested,  and  insisted 
that  said  demand  of  payment  was  illegal  and  wrong- 
ful, and  that  said  law  was  unconstitutional,  and  yet, 
to  prevent  a  heavy  loss  to  its  business,  it  paid  to  the 
secretary  of  State  the  required  sum  of  $1,500,  said 
payment  being  made  under  protest,  and  reserving  the 
right  to  sue  to  recover  the  same,  and  to  have  said  law 
declared  unconstitutional,  and  was  so  received  by  the 
secretary  of  State  on  January  28,  1913,  under  protest 
of  complainant.  Thereupon  said  certificate  of  author- 
ity was  issued. 

Complainant  charged  that  Acts  1909,  ch.  504,  was 
unconstitutional  and  void;  that  under  the  classifica- 
tion of  this  act  complainant  upon  its  capital  stock, 
which  is  in  excess  of  $5,000,000,  was  taxed,  and  wrong- 
fully forced  to  pay,  the  sum  of  $1,500;  that  said  act 
arbitrarily  fixes  the  entrance  fee  of  a  foreign  corpora- 
tion upon  the  amount  of  its  capital  stock  without  any 
reference  to  the  amount  or  extent  of  its  business,  in- 
trastate or  interstate;  that  the  imposition  of  this  tax 
is  a  hindrance  to  its  interstate  business ;  that  this  act 
lays  a  burden  upon  interstate  commerce,  and  is  there- 
fore in  conflict  with  article  1,  section  8,  of  the  constitu- 
tion of  the  United  States ;  that  this  statute  imposes  a 
tax  upon  complainant's  capital  stock  representing 
property  outside  the  State  of  Tennessee,  and  thereby 
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deprives  complainant  of  property  without  due  process 
of  law,  and  in  conflict  with  the  fourteenth  amendment 
to  the  constitution  of  the  United  States ;  that  the  prin- 
cipal function  of  complainant's  business  is  interstate 
commerce ;  and  that  it  was  engaged  in  intrastate  com- 
merce only  as  incidental  or  auxiliary  thereto. 

Defendant  demurred  to  the  bill  as  follows : 

First,  that  the  bill  shows  that  the  fees  or  taxes  re- 
quired by  the  State  of  Tennessee  as  a  condition  pre- 
cedent to  the  admission  of  complainant  to  do  business 
in  this  State  were  paid  by  complainant  voluntarily, 
and  not  under  duress  in  fact  or  law,  so  that  complain- 
ant has  no  right  to  recover  said  fees  or  taxes. 

Second,  Acts  1909,  ch.  504,  pursuant  to  the  pro- 
visions of  which  complainant  paid  to  defendant  the 
fees  or  taxes  referred  to  in  the  bill,  is  a  valid  and  con- 
stitutional statute  of  this  State,  enacted  according  to 
her  lawful  and  constitutional  authority  to  impose 
upon  foreign  corporations  conditions  for  their  admis- 
sion to  do  business  in  the  State,  and  is  not  in  contra- 
vention of  the  federal  constitution  in  any  of  the  par 
ticulars  alleged  in  the  bill. 

Third,  the  bill  shows  that  complainant  is  principally 
engaged  in  the  manufacture  of  powder,  and  the  prin- 
cipal business  for  which  it  sought  and  received  admis- 
sion to  do  business  in  Tennessee  was  and  is  the  manu- 
facture of  powder,  which  is  not  in  any  sense  **  com- 
merce,'' and  the  fees  named  in  said  Acts  1909,  ch.  504, 
as  a  condition  precedent  to  complainant^s  carrying  on 
its  said  business  in  this  State,  do  not  infringe  any 
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legal  right  of  complainant,  and  were  enacted  by  the 
general  assembly  of  the  State  of  Tennessee  nnder  its 
lawful  and  constitutional  authority. 

The  chancellor  sustained  the  demurrer  and  dis- 
missed the  bill. 

Upon  the  argument  of  the  case  counsel  for  com- 
plainant asked  leave  of  the  court-  to  so  amend  the  bill 
by  filing  as  exhibit  A  thereto  a  copy  of  the  original 
receipt  executed  by  the  secretary  of  State,  showing 
that  the  payment  was  made  under  protest  and  without 
waiver  of  any  rights  of  the  Atlas  Powder  Company  to 
seek  to  have  the  act  under  which  said  payment  was 
exacted  declared  unconstitutional.  Said  amendment 
was  made. 

At  the  conclusion  of  the  argument  of  the  attorney 
general,  complainant  made  application  to  further 
amend  the  bill  by  filing  as  Exhibit  B  thereto  a  copy  of 
the  decree  of  the  district  court  of  the  United  States 
for  the  district  of  Delaware,  which  amendment  was 
also  allowed. 

This  decree  adjudged  that  a  combination  existed 
among  certain  defendants  in  restraint  of  interstate 
<;ommerce  in  powder  and  other  explosives,  and  had 
monopolized  a  part  of  such  commerce,  and  enjoined 
the  continuance  of  said  combination  and  monopoly, 
and  that  same  be  dissolved,  and  provided  that  certain 
plants  owned  by  the  various  defendants  therein,  in- 
cluding the  plant  at  Ooltewah,  Tenn.,  be  transferred  to 
a  corporation  to  be  organized  for  that  purpose,  and 
other  plants  were  to  be  transferred  to  other  concerns 
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in  order  to  dissolve  the  combination.  It  appears  that, 
in  pursuance  of  this  federal  decree,  the  plant  at  Ool- 
tewah  was  transferred  to  the  Atlas  Powder  Company. 

After  the  chancellor  had  rendered  his  decree  in  the 
present  case,  complainant  made  application  through 
a  petition  for  further  amendment  to  its  original  bill, 
undertaking  to  set  up  the  fact  that  such  amendment 
was  agreed  to  be  permitted  by  the  court  pending  the 
argument,  but  the  application  to  file  this  petition  was 
denied  by  the  chancellor  because  it  was  an  effort  to 
make  an  issue  with  the  court  as  to  what  occurred  on 
the  argument  and  hearing  of  the  demurrer,  and  be- 
cause it  was  irrelevant  and  attempted  to  set  out  argu- 
ment of  counsel  on  the  demurrer. 

Complainant  excepted  to  this  action  of  the  chan- 
cellor, and  incorporated  his  petition  in  a  bill  of  excep- 
tions. 

The  first  assignment  of  error  complains  of  the  re- 
fusal of  the  chancellor  to  permit  this  aditional  amend- 
ment. It  is  not  proper  for  this  court  to  interfere  with 
the  ruling  of  the  chancellor  in  this  regard,  because 
complainant  cannot,  after  a  decree  has  been  entered, 
make  an  issue  with  the  court  as  to  what  occurred  pend- 
ing the  trial,  by  a  petition  of  this  nature.  Complain- 
ant should  have  presented  in  proper  form  the  amend- 
ment it  desired  at  the  proper  time.  If  this  had  been 
done,  no  dispute  could  have  arisen  as  to  what  the 
amendment  should  include. 

The  second  assignment  of  error  is  that  the  chan- 
cellor erred  in  sustaining  the  first  ground  of  defend- 
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ant's  demurrer;  this  ground  of  demurrer  making  the 
point  that  the  fees  or  taxes  were  not  paid  under 
duress,  but  voluntarily. 

It  has  been  held  by  this  court  that,  before  it  can  hold 
a  payment  of  taxes  involuntary,  it  must  appear  that 
the  officer  had  in  his  hand  process  authorizing  the 
seizure  of  the  person  or  property  of  the  taxpayer ;  that 
such  seizure  of  one  or  the  other  was  imminent,  and 
that  there  was  no  other  legal  means  of  protecting  the 
person  or  property  than  by  payment ;  that  under  such 
circumstances  payment  under  protest  will  save  the 
rights  of  the  taxpayer  to  recover  if  the  tax  should  be 
illegal ;  that  mere  protest  or  unwillingness  is  not  suffi- 
cient. Railrodd  v.  Marion  County,  120  Tenn.,  352,  108 
S.  W.  1058. 

Complainant  insists,  however,  that  the  payment  un- 
der the  conditions  herein  named  constituted  payment 
under  duress.  Relying  upon  a  number  of  authorities, 
perhaps  the  cases  most  applicable  to  the  present  state 
of  facts  cited  by  complainant  in  support  of  this  propo- 
sition are  Gaar,  Scott  d  Co.  v.  Shannon,  223  U.  S.,  468, 
32  Sup.  Ct.,  236,  56  L.  Ed.,  510;  Atchison,  etc.,  Ry.  Co. 
V.  O'Connor,  223  U.  S.,  280,  32  Sup.  Ct.,  216,  56  L.  Ed., 
436,  Ann.  Cas.,  1913C,  1050. 

In  the  first-mentioned  case  the  secretary  of  State 
was  sued  for  the  recovery  of  taxes  paid  under  protest 
by  the  plaintiff,  Gaar,  Scott  &  Co.  A  statute  had  been 
passed  by  the  Texas  legislature  providing  for  a  fran- 
chise tax  and  for  foreifture  of  the  right  of  a  foreign 
corporation  to  do  business  in  the  State  if  the  tax  was 
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not  paid  by  a  certain  date.  The  company  alleged  in 
its  petition  that  before  the  time  limit  for  the  payment 
of  the  franchise  tax  expired,  and  under  duress  of  the 
statute,  it  paid  the  tax  demanded,  under  protest,  and 
with  written  notice  that  it  reserved  the  right  to  sue  for 
the  recovery  of  the  amount  exacted  by  an  unconstitu- 
tional law.  The  point  was  made  by  the  secretary  of 
State  that  this  payment  was  voluntary.  Upon  this 
point  Justice  Lamur,  speaking  for  the  court,  said: 

'  *  Neither  a  statute  imposing  a  tax,  nor  the  execution 
thereunder,  nor  a  mere  demand  for  payment,  is  treat- 
ed as  duress.  It  does  not  necessarily  follow  that  there 
will  be  a  duress  of  goods.  Or,  if  there  is,  the  citizen,  to 
avoid  the  consequences  of  the  duress,  may  pay  the 
money,  regain  the  use  of  his  property,  and  maintain 
a  suit  for  the  recovery  of  what  has  been  exacted  from 
him.  The  legal  remedy  redresses  the  wrong.  But  he 
has  the  same  right  to  sue  if  he  pays  under  compulsion 
of  a  statute  whose  selfexecuting  provisions  amount  to 
duress.  An  act  which  declares  that,  where  the  fran- 
chise tax  is  not  paid  by  a  given  date,  a  penalty  of  25 
per  cent,  shall  be  incurred,  the  license  of  the  company 
shall  be  canceled,  and  the  right  to  sue  shall  be  lost, 
operates  must  more  as  duress  than  a  levy  on  a  limited 
amount  of  property.  Payment  to  avoid  such  conse- 
quences is  not  voluntary,  but  compulsory,  and  may  be 
recovered  back.  Swift  <&  C.  S  B.  Go.  v.  United  States, 
111  U.  S.,  29,  4  Sup.  Ct.,  244,  28  L.  Ed.,  343;  Robertson 
V.  Frank  Bros.,  132  U.  S.,  23,  10  Sup.  Ct.,  5,  33  L.  Ed., 
238;  Oceanic  Steam  Navigation  Co.  v.  Stranahan,  214 
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U.  S.,  329,  29  Sup.  Ct.,  671,  53  L.  Ed.,  1018;  Atchison. 
T.  db  8.  F.  R.  Co.  V.  O'Connor  [223  U.  S.,  280,  32  Sup. 
Ct.,  216,  56  L.  Ed.,  436,  Ann.  Cas.,  1913C  1050],  de- 
cided this  day  .  .  .  Otherwise  plaintiff  might  be 
without  any  remedy  whatever;  for  in  Arkanscts  Bldg. 
&  Loan  Ass'n  v.  Madden,  175  U.  S.,  269,  20  Sup.  Ct, 
119,  44  L.  Ed.,  159,  it  was  held  that  the  taxpayer  was 
not  entitled  to  an  injunction  against  the  enforcement 
of  a  similar  statute  of  the  State  of  Texas,  unless  he 
could  show  that  there  was  no  adequate  remedy  at 
law.^' 

In  the  case  of  Atchison,  T.  <&  S.  F.  R.  Co.  v.  O'Con- 
nor, 223  U.  S.,  280,  32  Sup.  Ct.,  216,  56  L.  Ed.,  436, 
Ann.  Cas.,  1913C,  1050,  the  plaintiff  sued  to  recover 
taxes  paid  under  duress  and  protest.  The  defendant 
demurred  that  the  payment,  was  voluntary.  In  this 
case  Justice  Holmes  speaking  for  the  court  said: 

*  *  It  is  reasonable  that  a  man  who  denies  the  legality 
of  a  tax  should  have  a  clear  and  certain  remedy.  The 
rule  being  established  that,  apart  from  special  circum- 
stances, he  cannot  interfere  by  injunction  with  the 
State's  collection  of  its  revenues,  an  action  at  law  to 
recover  back  what  he  has  paid  is  the  alternative  left. 
Of  course  we  are  speaking  of  those  cases  where  the 
State  is  not  put  to  an  action  if  the  citizen  refuses  to 
pay.  In  these  latter  he  can  interpose  his  objections  by 
way  of  defense ;  but  when,  as  is  common,  the  State  has 
a  more  summary  remedy,  such  as  distress,  and  the 
party  indicates  by  protest  that  he  is  yielding  to  what 
he  cannot  prevent,  courts    sometimes    perhaps    have 
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been  slow  to  recognize  the  implied  duress  nnder  which 
payment  is  made.  But  even  if  the  State  is  driven  to 
an  action,  if  at  the  same  time  the  citizen  is  put  at  a 
serious  disadvantage  in  the  assertion  of  his  legal,  in 
this  case  of  his  constitutional,  rights,  by  defense  in  the 
suit,  jutsice  may  require  that  he  should  be  at  liberty 
to  avoid  .  .  .  bringing  suit  on  his  side.  He  is  en- 
titled to  assert  his  supposed  right  on  reasonably  equal 
terms.  See  Ex  parte  Young,  209  U.  S.,  123,  146,  28 
Sup.  a.,  441,  52  L.  Ed.,  714,  723,  13  L.  R.  A.  (N.  S.), 
932, 14  Ann.  Cas.,  764.  If  he  should  seek  an  injunction 
on  the  principle  of  that  case  and  of  Western  Union 
Tel.  Company  v.  Andrews,  216  U.  S.,  165,  30  Sup.  Ct, 
286,  54  L.  Ed.,  430,  he  would  run  the  same  risk  as  if  he 
waited  to  be  sued.  ...  It  may  be  that  the  forfeiture 
of  the  right  to  do  business  would  not  be  authorita- 
tively established  except  by  a  qiu)  warranto  provided 
for  in  a  following  section,  but  before  or  without  the 
proceeding  the  effect  of  the  forfeiture  clause  upon  the 
plaintiff  *s  subsequent  contracts  and  business  might  be 
serious  (see  Ludwig  v.  Western  U.  Tel.  Co.,  216  U.  S., 
146,  30  Sup.  Ct.,  280,  54  L.  Ed.,  423),  and  in  any  event 
the  penalty  would  go  on  accruing  during  all  the  time 
that  might  be  spent  before  the  validity  of  the  defense 
could  be  adjudged.  As  appears  from  the  decision  be- 
low, the  plaintiff  could  have  had  no  certainty  of  ulti- 
mate success,  and  we  are  of  opinion  that  it  was  not 
called  upon  to  take  the  risk  of  having  its  contracts  dis- 
puted and  its  business  injured  and  of  finding  the  tax 
more  or  less  nearly  doubled  in  case  it  finally  had  to 
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pay;  in  other  words,  we  are  of  opinion  that  the  pay- 
ment was  made  under  duress/' 

We  are  inclined  to  the  view  that  the  corporation  in 
this  case  can  make  the  question  of  the  right  of  the 
State  to  exclude  it  without  first  proceeding  to  under- 
take business  in  defiance  of  the  statute,  and  waiting 
for  the  State  to  bring  proceedings  in  the  nature  of 
quo  warranto  against  it,  calling  upon  it  to  show  cause 
by  what  authority  it  attempts  to  do  business  in  Ten- 
nessee. Such  a  course  of  action  by  complainant  would 
be  a  flagrant  disregard  of  the  statute  and  a  defiance  of 
the  authority  of  the  State,  and  would  also  subject  all 
its  contracts  within  the  State  to  attack,  and  render 
them  illegal  and  void.  Being  in  the  attitude  of  either 
paying  the  tax  or  rendering  its  contracts  void,  we  be- 
lieve there  was  such  duress  under  the  authority  of 
Gaar,  Scott  d>  Go.  v.  Shannon^  and  Atchison,  etc.,  R.  R. 
Co.  V.  O'Connor,  supra,  that  its  payment  of  the  tax 
was  not  voluntary.  Complainant  would  have  its  right 
of  numdamiLS,  it  is  true,  but  in  the  meantime  its  fac- 
tory in  Tennessee  would  necessarily  have  to  remain 
idle,  and  its  other  properties  in  the  State  could  not  be 
utilized.  Its  business  would  be  greatly  crippled  and 
hindered,  thereby  entailing  financial  loss,  while  its 
rights  were  being  litigated  in  the  courts. 

It  occurs  to  us  that  to  thus  require  it  to  go  through 
the  various  courts  necessary  to  finally  test  the  law  and 
meanwhile  compel  its  properties  to  stand  in  idleness 
and  suffer  loss  would  be  even  greater  duress  than  the 
le^^^ing  of  a  distress  warrant  or  other  process  against 
its  property  by  the  State  to  collect  the  tax. 
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It  wonld  seem  to  be  more  reasonable  to  allow  it  to 
pay  the  tax  under  protest  and  then  sue  to  recover 
backy  as  it  has  done,  than  to  require  it  to  suffer  the 
loss  indicated. 

The  case  of  Railroad  v.  Marion  Cownty  is  not  in 
point.  In  that  case  there  was  no  impending  loss  to  the 
taxpayer  until  the  officers  for  the  collection  of  the 
taxes  took  action  to  collect  by  process  of  law  and  the 
property  about  to  be  seized  or  sold  for  payment  of  the 
tax.  We  therefore  hold  that  the  complainant  may  test 
its  rights  in  the  present  suit,  and  we  proceed  to  con- 
sider the  merits  of  the  litigation. 

The  third  and  fourth  assignments  of  error  raise  the 
important  questions  in  the  lawsuit.  These  questions 
are:  Can  the  State  enforce  a  tax  under  the  circum- 
stances here  presented!  or  will  such  tax  be  a  burden 
upon  interstate  commerce  t  In  other  words,  does  the 
Act  of  1909,  ch.  504,  infringe  upon  the  commerce  clause 
of  the  constitution,  and  to  give  it  any  eflfect  in  cases  like 
this  would  property  be  taken  without  due  process  of 
law  in  violation  of  the  fourteenth  amendment  to  the 
federal  constitution? 

The  power  of  congress  over  interstate  commerce  is 
supreme  under  the  federal  constitution.  It  is  well  set- 
tled that  the  levying  of  taxes  by  a  State  which  will 
impede,  interfere,  or  burden  such  commerce  between 
the  states,  is  invalid.  Galvston^  H,  (&  8.  A.  R.  Go.  v. 
Texas,  210  U.  S.,  217,  28  Sup.  Ct.,  638,  52  L.  Ed.,  1031; 
Norfolk  d  Western  R.  R.  v.  Pa.,  136  U.  S.  114, 10  Sup. 
Ct.,  958,  34  L.  Ed.,  394,  396;  Robbins  v.  Taxing  Dist, 
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120  U.  S.,  489,  7  Sup.  Ct.,  592,  30  L.  Ed.,  694;  Corson  v. 
Maryland,  120  U.  S.,  502,  7  Sup.  Ct.,  655,  30  L.  Ed., 
699;  Welton  v.  Mo.,  91  TJ.  S.,  275,  23  L.  Ed.,  347 ;  Bromn 
V.  Maryland  12  Wheat.,  419,  6  L.  Ed.,  678. 

It  is  equally  well  settled  that,  where  the  imposition 
of  a  tax  by  a  State  does  not  burden  or  affect  interstate 
commerce,  the  control  of  the  legislature  over  foreign 
corporations  is  supreme.  A  State  may  exact  such  con- 
ditions against  a  foreign  corporation  as  it  may  deem 
suitable  to  the  public  interest  or  policy  as  a  prere- 
quisite to  its  admission  within  the  State.  It  may  exact 
the  payment  of  a  specific  sum  to  the  State  each  year. 
It  may  exclude  a  foreign  corporation  entirely,  or  re- 
strict its  business  to  particular  localities,  or  may  exact 
such  security  for  the  performance  of  its  contracts  with 
its  citizens  as  is  deemed  best  to  promote  the  public  in- 
terest. 

In  one  case  the  supreme  court  of  the  United  States 
upon  this  subject  said : 

''The  recognition  of  its  existence  even  by  other 
States,  and  the  enforcement  of  its  contracts  made 
therein,  depend  purely  upon  the  comity  of  those  States 
— a  comity  which  is  never  extended  where  the  existence 
of  a  corporation  or  the  exercise  of  its  powers  is  pre- 
judicial to  their  interests  or  repugnant  to  their  policies. 
Having  no  absolute  right  of  recognition  in  other 
States,  but  depending  for  such  recognition  and  the  en- 
forcement of  its  contracts  upon  their  assent,  it  fol- 
lows, as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms    and    conditions    as    those 
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States  may  think  proper  to  impose."  Horn  Silver 
Mining  Co.  v.  N.  Y.,  143  U.  S.,  314, 12  Sup.  Ct.,  404,  36 
L.  Ed.,  167 ;  Mutual  Life  Ins.  Company  v.  Spratley,  172 
U.  S.,  602,  19  Sup.  Ct.,  308,  43  L.  Ed.,  570 ;  Eooper  v. 
Col.,  155  U.  S.,  648,  15  Sup.  Ct.,  207,  39  L.  Ed.  297 ; 
Bank  of  Augusta  v.  Earl,  39  U.  S.  (13  Pet),  519, 10  L. 
Ed.,  274;  Paul  v.  Va.,  75  U.  S.  (8  WaU.),  168,  19  L. 
Ed.,  357 ;  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  96  U. 
S.,  1,  24  L.  Ed.,  708;  Pembina  Mining  Co.  v.  Pa,.  125 
U.  S.,  180,  8  Sup.  Ct,  737,  31  L.  Ed.,  650. 

It  is  equally  true  that  the  mere  fact  that  a  corpora- 
tion is  engaged  in  interstate  commerce  does  not  ex- 
empt its  property  from  State  taxation  nor  preclude 
the  State  from  fixing  a  privilege  tax  or  entrance  fee 
upon  its  right  to  enter  a  foreign  State  and  transact 
business.  V.  8.  Exp.  Co.  v.  Minn.,  223  U.  S.  335,  32 
Sup.  Ct,  211,  56  L.  Ed.,  459;  Baltic  Mining  Co.  v. 
Mass.,  231  U.  S.,  83,  34  Sup.  Ct.,  15,  58  L.  Ed.,  133. 

Furthermore,  a  resort  to  the  receipts  on  the  prop- 
erty or  capital  employed  by  such  foreign  corporation 
when  such  receipts  or  capital  are  not  taxed  as  such, 
but  are  taken  as  a  mere  measure  of  a  tax,  which  is  of 
lawful  authority  within  the  State,  has  likewise  been 
sustained  by  the  supreme  court  of  the  United  States. 
Maine  v.  Grand  Trunk  Line,  142  U.  S.,  217,  12  Sup. 
Ct,  121,  35  L.  Ed.,  994 ;  Provident  Ins.  Co.  v.  Mass.,  6 
Wall.,  611,  18  L.  Ed.,  907;  Flint  v.  Stone-Tracy  Co., 
220  U.  S.,  107, 162, 165,  31  Sup.  Ct.,  342,  55  L.  Ed.,  389, 
417,  419,  Ann.  Cas.,  1913B,  1312;  Horn  Silver  Mining 
Co.  V.  N.  Y.,  supra. 
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The  difficulty  along  these  lines  occurs  when  a  cor- 
poration is  engaged  partly  in  interstate  commerce,  but 
with  a  portion  of  its  business  local  or  intrastate.  In 
cases  where  the  corporation  in  question  has  a  mixed 
business  of  this  nature,  it  sometimes  becomes  very 
difficult  to  determine  just  where  the  power  of  a  State 
in  this  respect  stops.  The  supreme  court  of  the  United 
States  itself  has  had  great  difficulty  along  these  lines, 
and  often  that  court  has  been  very  much  divided  in 
opinion  where  the  corporation  in  question  did  largely 
an  interstate  commerce  business. 

Two  opinions  relied  upon  by  the  complainant  in  the 
present  case  as  sustaining  its  position  that  the  statute 
here  in  question  is  violative  of  the  commerce  reserva- 
tion of  authority  contained  in  the  federal  constitution, 
and  also  in  violation  of  the  due  process  clause  of  said 
constitution,  were  rendered  by  the  supreme  court  of 
the  United  States  in  the  cases  of  Western  Union  Tele- 
graph  Company  v.  Kansas,  216  U.  S.,  1,  30  Sup.  Ct., 
190,  54  L.  Ed.,  355,  and  Pvllman  Co.  v.  Kansas,  216  U- 
S.,  56,  30  Sup.  Ct,  232,  54  L.  Ed.,  378. 

The  Kansas  statute  in  question  in  these  cases  re- 
quired a  foreign  corporation  to  file  irrevocable  written 
consent  that  actions  might  be  brought  against  it  in  the 
State  court  by  service  on  the  secretary  of  State;  that 
it  should  pay  $25  application  fee  as  a  prerequisite  to 
its  application  to  be  granted  permission  by  the  charter 
board  to  enter  the  State,  and,  when  this  permission 
was  granted,  it  should  then  file  a  copy  of  its  charter, 
or,  if  then  doing  business  within  the  State,  to  file  such 
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charter  within  thirty  days  from  the  taking  effect  of  the 
act.    It  should  also  pay  to  the  State  treasurer  before 
filing  the  charter,  for  the  benefit  of  the  permanent 
school  fund.,  a  charter  fee  of  one-tenth  of  one  per  cent, 
of  the  first  $100,000  of  capital  stock,  and  for  each  million 
or  major  part  thereof  above  $500,000  should  pay  $200. 
Permission  was  granted  by  the  charter  board  to  the 
Western  Union  Telegraph  Company  to  continue  to  do 
business  in  the  State  subject  to  the  payment  of  $20,100, 
being  the  charter  tax  on  its  $100,000,000  of  capital 
stock ;  but  this  was  not  to  restrict  in  any  way  the  doing 
of  inter-state  business  or  business  for  the  federal  gov- 
ernment, but  was  to  relate  to  business  transacted 
wholly  within  the  State  of  Kansas.    The  company  re- 
fused to  pay  this  fee,  and  continued  as  before  to  do 
business  in  Kansas.    Ouster  proceedings  were  there- 
upon brought  by  the  State.    The  defendant  company 
said  it  had  been  doing  business  in  Kansas  since  it  was 
a  territory,  and  had  800  or  900  oflSces,  and  had  been 
invited  to  come  there  and  do  domestic  and  interstate 
business ;  that  it  was  an  instrument  of  interstate  com- 
merce and  an  agency  of  the  United  States  under  an  Act 
Cong.  July  24, 1866,  ch.  230, 14  Stat.  221  (U.  S.  Comp. 
St.  1913,  sections  10072-10077),  which  was  an  act  to 
aid  in  the  construction  of  telegraph  lines  and  to  secure 
to  the  government  the  use  of  same  for  postal,  military, 
and  other  purposes ;  that  its  lines  were  constructed  in 
Kansas  under  authority  of  the  secretary  of  the  treas- 
ury and  under  the  authority  of  certain  acts  of  con- 
gress ;  and  that  it  could  not  now  be  excluded  from  the 
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State.  It  averred  that  its  receipts  from  interstate  and 
government  business  alone  would  in  many  instances 
not  be  sufficient  to  keep  the  offices  open,  and  that  the 
closing  of  them  would  be  detrimental  to  the  govern- 
ment service,  as  well  as  to  interstate  commerce;  that 
the  charter  board  attempts  to  collect  a  charter  fee 
based  upon  defendant's  entire  capitalization,  namely, 
$100,000,000,  consisting  of  property  in  forty-five 
States  of  the  Union,  as  well  as  in  Kansas,  and  upon 
the  Atlantic  and  Pacific  Oceans  and  foreign  countries ; 
that  such  a  tax  was  on  property  outside  of  Kansas. 

In  the  case  of  Pullman  Co.  v.  Kansas,  supra,  the 
Pullman  Palace  Car  Com/pa/ny  had  in  operation  in  the 
State  of  Kansas  a  number  of  cars  which  were  used  not 
only  in  intrastate  business,  but  also  in  interstate  busi- 
ness. It  was  claimed  on  behalf  of  both  these  com- 
panies that  their  business  and  facilities  for  doing  busi- 
ness were  so  intermixed  that  a  tax  upon  the  company 
was  necessarily  a  burden  upon  interstate  business,  and 
it  was  so  held  by  a  majority  of  the  court.  One  opinion 
was  by  Mr.  Justice  Harlan  and  another  by  Mr.  Justice 
White  in  favor  of  the  majority  view.  A  dissenting 
opinion  was  delivered  by  Mr.  Justice  Holmes,  con- 
curred in  by  the  Chief  Justice,  and  also  by  Mr.  Justice 
-McKenna,  and  it  was  said  that  the  late  Mr.  Justice 
Peckham  took  part  in  the  consideration  and  agreed 
with  the  minority.  Mr.  Justice  Hohnes  in  his  dissent- 
ing opinion  in  the  Pullman  Compami  Case  accuses  the 
court  of  abandoning  its  latest  decision  in  the  case  of 
Security  Mutual  Life  Insurance  Co.  v.  Pretvitt,  202  U. 
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S.,  246,  26  Sup.  Ct,  619,  50  L.  Ed.,  1013,  6  Ann.  Cas., 
317,  and  he  aptly  says : 

*  *  I  am  quite  unable  to  believe  that  an  otherwise  law- 
ful exclusion  from  doing  business  within  a  State  be- 
comes an  imlawful  or  unconstitutional  burden  on  com- 
merce among  States  because  if  it  were  let  in  it  would 
help  to  pay  the  bills.  Such  an  exclusion  is  not  a  burden 
on  foreign  commerce  at  all;  it  simply  is  a  denial  of  a 
collateral  benefit.  If  foreign  commerce  does  not  pay 
its  way  by  itself,  I  see  no  right  to  an  entrance  for  do- 
mestic business  to  help  it  out." 

It  will  be  observed  that  in  the  two  cases  last  men- 
tioned each  of  those  corporations  was  primarily  en- 
gaged in  interstate  commerce.  The  telegraph  com- 
pany used  the  same  offices  and  the  same  operators  in 
sending  interstate  messages  and  intrastate  messages, 
and  it  was  a  public  service  corporation,  no  doubt  doing 
largely  an  interstate  business.  In  the  case  of  the  Pull 
man  Palace  Car  Company  the  same  employees  and 
cars  were  used  in  carrying  passengers  from  one  State 
to  another  that  were  used  for  the  same  purposes  with 
in  the  State. 

A  more  recent  opinion  by  the  supreme  court  of  the 
United  States,  and  one  which,  we  think,  is  much  more 
in  point  with  the  present  case  than  either  of  the  cases 
mentioned  above,  is  that  of  Baitic  Mining  Company  v. 
Mass.,  supra,  and  S.  8.  White  Dental  Co.  v.  Mass.,  231 
XJ.  S.,  68,  34  Sup.  Ct.,  15,  58  L.  Ed.,  127.  The  opinion 
in  these  two  cases  was  delivered  to  Mr.  Justice  Day, 
who  was  with  the  majority  in  the  Kansas  cases. 
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The  Baltic  Mining  Company  was  a  Michigan  cor 
poration  owning  a  copper  mine  and  equipment  in 
Michigan.  Its  principal  place  of  business  was  in  that 
State.  It  had  an  office  in  feoston,  Mass.,  for  the  use  of 
its  president  and  treasurer,  residing  in  Boston,  and 
for  the  general  financial  management  and  direction  of 
its  ajBfairs,  where  its  board  of  directors  met  and  cer- 
tificates of  stock  were  transferred,  etc.  The  Copper 
Range  &  Consolidated  Company,  a  New  Jersey  cor- 
poration, owned  and  held  most  of  its  shares  of  stock, 
and  had  an  office  and  place  of  business  in  Boston.  The 
Baltic  Mining  Company  was  admitted  to  do  business 
in  Massachusetts,  and  complied  with  the  foreign  cor- 
poration laws  of  that  State.  Its  capital  stock  was 
$2,500,000,  and  its  assets  were  $10,776,000.  None  of 
its  property  was  in  Massachusetts  except  its  current 
bank  deposits  and  $80,000  of  certificates  of  stock  in 
another  Michigan  corporation.  It  was  engaged  in 
mining  and  refining  copper  which  was  sold  for 
delivery  in  the  several  States  and  in  foreign  countries. 
The  United  Metals  Selling  Company,  a  New  Jersey 
<*orporation,  with  its  principal  business  in  New  York, 
did  the  business  of  selling  the  products  of  the  Baltic 
Mining  Company.  Considerable  quantities  of  copper 
were  sold  for  delivery  in  Massachusetts  as  well  as 
other  States,  and  transported  to  the  purchaser.  In  ex- 
ceptional cases  sales  were  made  in  Massachusetts  for 
delivery  there,  but  this  was  out  of  the  usual  course  of 
business ;  not  more  than  five  per  cent,  of  the  total  sales 
l)eing  made  in  Massachusetts.    The  larger  part  of  its 
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sales  were  eonsTiminated  in  New  York.    The  case  was 
a  suit  to  recover  $500  paid  as  an  excise  tax. 

The  S.  S.  White  Dental  Mfg.  Company  was  a  Penn 
sylvania  corporation  manufacturing,  buying,  and  sell- 
ing dental  supplies.  Its  capital  stock  was  $1,000,000, 
with  assets  of  $5,711,718.29.  It  had  a  place  of  business 
in  Boston,  consisting  of  large  salesrooms,  stockrooms, 
oflBces,  and  storerooms.  Books  were  kept  there,  and  a 
New  England  sales  agent  was  in  charge,  with  fifty- 
four  persons  employed;  twelve  of  that  number  being 
salesmen  who  traveled  through  New  England.  No 
manufacturing  was  done  in  Massachusetts.  Qoods 
were  sold  over  the  counter  in  the  Boston  store  and  for 
delivery  in  Massachusetts  by  messenger,  mail,  and  ex- 
press. Fifty  per  cent,  of  the  sales  in  that  store  were 
to  residents  of  Massachusetts,  and  fifty  per  cent,  for 
delivery  to  persons  outside  the  State,  billed  by  the 
company  direct  to  the  purchaser  as  consignor  and  con- 
signee, respectively.  Orders  were  also  accepted  at  the 
Boston  storerooms  for  delivery  from  New  York  and 
Pennsylvania  factories,  being  billed  direct  to  the  pur- 
chaser from  the  factory.  The  property  of  this  concern 
in  Massachusetts  was  about  $100,000.  It  had  fourteen 
places  of  business  other  than  those  in  Massachusetts 
and  Pennsylvania,  which  were  located  in  New  York 
and  other  States.  Ten  per  cent,  of  its  sales  were  made 
in  Massachusetts;  one-half  being  for  delivery  in  that 
State.  This  company  also  complied  with  the  law  re- 
lating to  foreign  corporations,  and  sought  to  recover 
an  excise  tax  of  $200.    The  excise  tax  required  of  each 
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of  these  two  corporations  was  one  which  was  collectible 
when  the  corporation  filed  its  annual  certificate  of  con- 
dition. A  failure  to  pay  the  tax  subjected  the  corpora- 
tions to  penalties  and  injunction  until  it  was  paid.  The 
plaintiffs  in  these  cases  sought  to  recover  on  the 
ground  that  the  tax  required  of  them  was  a  burden  on 
that  portion  of  the  business  and  capital  devoted  to 
interstate  commerce. 

In  the  Baltic  Mining  Company  case  the  court,  after 
stating  the  powers  of  congress  over  interstate  com- 
merce, and  the  right  of  a  State  to  tax  a  corporation^ 
though  it  be  engaged  in  interstate  commerce,  so  long 
as  the  commerce  itself  is  not  burdened  by  State  exac- 
tions which  interfere  with  the  exclusive  federal  au- 
thority over  it,  of  the  right  to  prescribe  the  conditions 
upon  which  a  foreign  corporation  may  do  business 
within  the  State,  that  a  resort  to  the  receipts  or  capital 
employed  in  part  at  least  in  interstate  commerce,  when 
not  taxed  as  such,  may  be  taken  as  a  measure  of  the 
tax  imposed,  then  proceeds  to  state  the  facts  upon 
which  the  cases  of  Western  Union  Telegraph  Com- 
pany V.  Kansas  and  Pullman  Company  v.  Kansas  were 
decided.  The  court  thereupon  points  out  that  the  busi- 
ness of  these  companies  was  commerce;  the  same  in- 
strumentalities and  agencies  carrying  on  in  the  same 
places  the  business  of  State  and  interstate  character, 
with  no  separation  of  the  intrastate  business  from  the 
interstate  business  by  the  limitations  of  State  lines  in 
its  prosecution.    The  court  then  says : 
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**An  examination  of  the  previous  decisions  in  this 
court  shows  that  they  have  been  decided  upon  the  ap- 
plication to  the  facts  of  each  case  of  the  principles 
which  we  have  undertaken  to  state,  and  a  tax  has  only 
been  invalidated  where  its  necessary  effect  was  to  bur- 
den interstate  commerce  or  to  tax  property  beyond  the 
jurisdiction  of  the  State.  In  the  cases  at  bar  the  busi- 
ness for  which  the  companies  are  chartered  is  not  of 
itself  commerce.  True  it  is  that  their  products  are 
sold  and  shipped  in  interstate  commerce,  and  to  that 
extent  they  are  engaged  in  the  business  of  carrying  on 
interstate  commerce,  and  are  entitled  to  the  protection 
of  the  federal  constitution  against  laws  burdening 
commerce  of  that  character.  Interstate  commerce  of 
all  kinds  is  within  the  protection  of  the  constitution  of 
the  United  States,  and  it  is  not  within  the  authority  of 
a  State  to  tax  it  by  burdens  and  laws.  From  the  state- 
ment of  facts  it  is  apparent,  however,  that  each  of  the 
corporations  in  question  is  carrying  on  a  purely  local 
and  domestic  business  quite  separate  from  its  inter- 
state transactions.  That  local  and  domestic  business, 
for  the  privilege  of  doing  which  the  State  has  imposed 
the  tax,  is  real  and  substantial,  and  not  so  connected 
with  interstate  commerce  as  to  render  a  tax  upon  it  a 
burden  upon  the  interstate  business  of  the  companies 
involved."  Baltic  Mining  Company  v.  Mass.,  231  U. 
S.,  78-86,  34  Sup.  Ct.,  19,  58  L.  Ed.,  127. 

The  tax  imposed  by  Massachusetts  involved  in  the 
Baltic  Mining  Company  and  S.  S.  White  Dental  Com- 
pany Cases  was  an  excise  tax  to  be  paid  annually,  and 
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therefore  somewhat  different  from  the  tax  here  in 
question,  which  is  a  tax  upon  the  right  to  enter  the 
State  and  do  business  within  the  State;  yet  the  same 
principles  apply.  The  tax  in  each  is  graduated  accord- 
ing to  capital  stock,  whether  that  stock  be  employed  in 
part  in  interstate  commerce  or  not. 

The  present  case  must  be  determined  upon  its  own 
facts.  There  is  a  strong  similarity  in  facts  here  to  the 
business  of  the  Baltic  Company  and  the  Dental  Com- 
pany. All  are  engaged  to  a  large  extent  in  interstate 
commerce,  but  they  are  each  primarily  manufacturing 
corporations,  and  engaged  in  selling  their  own  pro- 
ducts upon  the  market.  In  those  two  federal  cases 
neither  company  owned  a  factory  in  Massachusetts,  but 
each  had  local  storehouses  where  local  sales  were  made. 
They  could  have  omitted  the  local  business  if  they  saw 
proper,  and  thus  separated  the  local  business  from  the 
interstate  commerce.  This  was  entirely  optionary,  as 
it  is  in  the  case  at  bar.  A  sharp  distinction  exists  in 
the  Pullman  Company  and  the  Western  Union  Tele- 
graph Company  cases,  in  that  those  concerns  were 
public  service  corporations  and  were  bound  to  accept 
local  business. 

One  important  feature  in  the  case  at  bar  is  that  it  is 
engaged  in  manufacturing  black  gunpowder  at  its  fac- 
tory at  Ooltewah,  in  this  State,  and  it  also  has  six 
storage  magazines  where  explosives  are  kept.  It  also 
has  its  places  in  this  State  in  a  number  of  cities  where 
local  sales  are  made.  It  occurs  to  us  that  any  part  of 
this  local  business  is  of  such  character  as  to  render 
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the  complainant  liable  to  the  payment  of  this  charter 
tax,  or  tax  on  its  right  to  enter  the  State  to  do  intra- 
state business.  Certainly  the  manufacturing  business 
in  this  State  and  the  operation  of  storage  magazines 
are  so  far  separated  from  the  interstate  sales  of  explo- 
sives that  there  can  be  but  little  difficulty  in  the  conclu- 
sion that  the  right  of  the  state  to  impose  this  tax  is 
clear,  and  we  so  hold. 

Many  authorities  are  cited  in  briefs,  but  those  herein 
mentioned  are  conclusive,  though  we  have  not  attempt- 
ed to  state  authorities  in  full  on  the  subject.  We  have 
been  content  to  refer  only  to  such  federal  opinions  as 
served  to  illustrate  the  subjects  under  discussion. 
Other  casep  bear  out  the  conclusion  reached. 

Decree  of  chancellor  affirmed. 
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BiBD  V.  State. 
(Nashville.    December  Term,  1914.) 

1.  STATUTES.    Construction.     Acts  of  same  legislature. 

Acts  1913  (2d  Ex.  Sess.).  ch.  1,  regulating  the  shipment  of  Intox- 
icating liquor  into  the  State,  or  between  points  within  the  State, 
and  chapter  3,  prohibiting  the  conveying  or  shipping  liquor 
from  one  county  to  another  in  the  State,  are  in  pari  materia, 
and  must  be  construed  together  so  as  to  harmonize  with  each 
other,  especially  since  they  were  passed  at  the  same  legislative 
session  and  are  presumed  to  be  actuated  by  the  same  public 
policy;  and  the  exceptions  to  the  prohibition  to  the  shipment 
of  liquor  maintained  In  chapter  1  will  be  construed  to  apply  to 
chapter  3.     (Post,  pp.  526,  526.) 

Acts  cited  and  construed:     Acts  1913,  ch.  1-3. 

C&ses  cited  and  approved:  Pond  v.  Trigg,  52  Tenn.,  532;  Graham 
V.  Gunn,  87  Tenn.,  458;  Merriman  v.  Lacefteld,  51  Tenn.,  209; 
State  V.  Manson,  105  Tenn.,  232. 

Case  cited  and  distinguished:  Houston  ft  Texas  Central  R.  R. 
Co.  V.  State,  95  Tex.,  507. 

2.  INTOXICATING  LIQUORS.    OfTenaes.    Personal  tranaportation. 
"Ship."     "Deliver." 

Acts  1913  (2d  Ex.  Sess.),  ch.  3,  which  is  entitled  "An  act  to 
prohibit"  the  shipment  and  conveying  of  intoxicating  liquors 
from  one  county  to  another,  but  providing  that  the  venue- for 
prosecution  shall  be  in  the  county  to  which  shipments  are  made 
or  in  which  deliveries  are  made,  does  not  prohibit  the  personal 
transportation  of  liquor,  since  "ship"  means  to  put  or  receive 
on  a  ship  or  other  vessel  for  transportation,  to  send  away,  to 
get  rid  of;  and  "deliver"  means  to  give  or  transfer,  to  yield 
possession  of,  to  make  or  give  over,  to  make  the  delivery  of, 
to  commit,  to  surrender,  to  rescind;  and  both  imply  a  change 
of  custody,  and  do  not  apply  to  personal  transportation,  and 


4  Thompson]  DECEMBER  TEEM,  1914.  519 

Bird  y.  State. 


it  will  be  presumed  that  if  the  legislature  intended  to  prohibit 
personal  transportation,  it  would  have  provided  for  the  venue 
of  prosecutions  for  violation  of  that  provision  also.  {Post,  pp, 
526,  527.) 

3.  STATUTES.    Construction.     *'0r."    "And." 

In  that  act  the  word  "or"  between  the  words  "ship"  and  "convey" 
should  be  read  "and";  those  conjunctions  being  frequently  con- 
vertible.    iPaat,  p.  627.) 

Case  cited  and  approved:  Ransom  v.  Rutherford  County,  123 
Tenn.,  1. 

4.  CONSTITUTIONAL  LAW.    SUtutes.    Presumption  In  favor  of 
constitutionality. 

Acts  1913  (2d  Ex.  Sess.),  ch.  1,  which  is  entitled  "An  act  regu- 
lating the  shipment"  and  delivery  of  intoxicating  liquor,  and 
section  d  of  which'  excepts  from  the  prohibition  of  the  acts 
personal  transportation  of  liquor  for  personal  or  family  use 
in  quantities  not  exceeding  one  gallon,  does  not  prohibit  the 
personal  transportation  of  quantities  greater  than  one  gallon, 
since  the  title  includes  only  the  regulation  of  shipment  and 
delivery,  and  to  construe  it  to  prohibit  personal  transportation 
would  render  the  statute  unconstitutional  under  Const,  art  2, 
sec.  17,  requiring  the  subject  of  an  act  to  be  expressed  in  its 
title.     iP08t,  pp.  52S-530.) 

Acts  cited  and  construed:     Acts  1913,  ch.  1-3. 

Constitution  cited  and  construed:     Sec.  17,  art  2. 

6.    INTOXICATING  LIQUORS.     Regulation  of  shipment     Consti- 
tutionality. 
The  legislature  can,  in  the  exercise  of  its  police  powers  as  an 

aid  to  the  enforcement  of  the  law  against  the  sale  of  liquor, 

regulate  shipments  of  liquor,  and  thereby  prohibit  acts  which 

in  themselves  are  harmless.     (Post,  p.  530.) 
Cases  cited  and  approved:     State,  ex  rel.,  v.  Persica,  180  Tenn., 

48;  Kirk  v.  State,  126  Tenn.,  16;  Motlow  v.  State,  125  Tenn., 

547;   State  v.  Mill  Co.,  123  Tenn.,  399. 
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FROM  RUTHERFORD  AND  CANNON. 


Appeal  from  Criminal  Court  of  Rutherford  and  Can- 
non Counties. — John  Riohabdson,  Judge. 

Tom  Lytle,  Jas.  D.  Richabdson,  Jr.,  and  S.  S.  Beown, 
for  appellants. 

WiuLJAM  H.  SwiGGABT,  assistaut  attorney-general, 
for  the  State. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

In  the  four  cases  above,  indictments  were  returned 
against  defendants  below  for  unlawfully  carrying, 
transporting,  and  conveying  intoxicating  beverages 
from  one  county  to  another  in  the  State  of  Tennessee. 
Appropriate  steps  were  taken  by  all  the  defendants 
in  their  own  behalf,  but  they  were  nevertheless  all  found 
guilty,  and  have  appealed  in  error  to  this  court. 

In  passing  on  these  cases,  it  becomes  necessary  to 
consider  and  determine  the  real  meaning  of  two  acts 
of  the  legislature  passed  at  the  second  extra  session  of 
1913.  Chapter  1  was  passed  October  16, 1913,  and  ap- 
proved by  the  governor  on  October  17,  1913,  at  11:20 
a.  m.  Chapter  3  was  passed  on  October  16,  1913,  and 
approved  on  October  17th,  1913,  at  10 :45  a.  m.  Chap- 
ter 1  was  therefore  the  last  act  to  become  a  law. 

The  title  and  sections  of  chapter  1  necessary  to  be 
considered  in  this  investigation  are  as  follows : 
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**An  act  regulating  the  shipment  of  intoxicating  liquor 
into  this  State  or  between  points  within  this  State ; 
regulating  the  delivery  of  such  liquor ;  providing  for 
the  filing  of  statements  with  the  county  clerk  show- 
ing such  shipments,  and  providing  that  certified 
copies  of  each  statement  may  be  used  as  evidence, 
and  for  the  fees  to  such  county  clerk  for  making  such 
copies ;  prescribing  penalties  for  violation  of  the  pro- 
visions of  this  act;  and  conferring  jurisdiction  for 
the  trial  of  violations  of  this  act  upon  the  courts  of 
the  county  from  or  to  which  such  shipments  may  be 
made,  and  regulating  the  procedure  in  relation  there- 
to. 

**  Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  it  shall  be  unlawful  for 
any  person,  firm,  or  corporation  to  ship,  carry,  trans- 
port or  convey  any  intoxicating  liquor  into  this  State, 
or  from  one  point  to  another  within  this  State,  for  the 
purpose  of  delivery,  or  to  deliver  the  same  to  any  per- 
son, firm,  company,  or  corporation  within  the  State, 
except  as  hereinafter  provided. ' ' 


''Section  9.  Be  it  further  enacted,  that  nothing  in 
this  act  shall  make  it  unlawful: 

''1.  For  any  person,  for  the  use  of  himself  or  the 
members  of  his  family  residing  with  him,  to  personally 
carry  and  transport  to  his  own  home  such  intoxicating 
liquor  in  quantities  not  exceeding  one  gallon. 

'  *  2.  For  any  person  to  order  and  have  shipped  and 
delivered  to  him  from  without  the  State,  for  his  own 
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use  or  the  use  of  the  members  of  his  family  residing 
with  him,  such  intoxicating  liquors  in  quantities  not 
exceeding  one  gallon. 

* '  3.  For  any  person,  for  his  own  use  and  the  use  of 
his  family  residing  with  him,  to  order  from  and  have 
shipped  and  delivered  to  him  such  intoxicating  liquor, 
in  quantities  not  exceeding  one  gallon,  from  any  point 
in  this  State  where  such  liquor  can  be  lawfully  sold  for 
the  purpose  for  which  it  is  ordered ;  provided,  the  per- 
son, firm,  or  corporation  from  whom  such  liquor  is 
ordered  or  bought  or  by  whom  it  is  shipped  is  author- 
ized by  the  laws  to  this  State  to  sell  liquor  for  the  pur- 
pose for  which  it  is  ordered. 

'*4.  For  any  priest  or  minister  of  any  religious  de- 
nomination or  sect  to  order,  ship,  or  have  shipped, 
carried,  and  delivered  wine  for  sacramental  purposes ; 
or  for  any  common  carrier,  corporation,  or  person  to 
ship,  transport,  carry,  or  deliver  wine  for  said  purposes 
to  any  priest  or  minister  of  any  religious  denomination 
or  sect. 

**5.  For  any  person,  firm,  or  corporation  to  order, 
ship,  transport,  carry,  or  deliver  intoxicating  liquor 
into  and  within  this  State  for  purposes  for  which  such 
liquor  can  be  lawfully  sold  under  the  laws  of  this  State, 
and  to  a  person  lawfully  authorized  to  sell  such  liq- 
uors. But  in  all  cases  where  any  person,  firm,  or  cor- 
poration carries  and  delivers  any  such  intoxicating 
liquor  for  the  purposes  covered  by  subsections  2,  3,  4, 
5  of  this  section,  such  person,  firm,  corporation  or  car- 
rier, or  the  agent  of  any  such  firm,  person,  corpora- 
tion, or  carrier,  shall  require  of  the  consignee  a  state- 
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ment  in  writing,  to  be  signed  by  such  consignee, 
similar,  in  form  to  the  statement  set  out  in  sec- 
tion 5  hereof,  showing  the  purpose  for  which  said 
liquor  has  been  ordered  and  is  to  be  used,  and,  in  cases 
covered  by  subsection  5  of  this  section,  that  the  con- 
signee is  authorized  by  law  to  sell  such  liquor  for  the 
purpose  for  which  it  was  ordered  and  delivery  is 
sought ;  and  any  person  who  shall  make  a  false  state- 
ment in  regard  to  the  purpose  for  which  said  liquors 
are  bought  and  are  to  be  used  or  are  used,  shall  be  sub- 
ject to  the  penalties  prescribed  in  section  6  hereof. 

**  Section  10.  Be  it  further  enacted,  that  the  delivery 
for  shipment,  the  shipment,  carriage,  transportation, 
and  delivery  to  the  consignee  of  such  liquors  within 
the  prohibition  of  this  act  from  one  point  in  this  State 
to  another  point  within  the  State,  shall  be  deemed  a 
continuing  offense;  and  both  the  circuit  and  criminal 
courts  held  in  the  county  from  or  to  which  such  ship- 
ments are  made,  or  in  which  delivery  of  any  .  .  . 
shipment  is  made,  shall  have  jurisdiction  for  the  trial 
of  any  and  all  violations  of  this  act,  and  the  grand  juries 
of  said  counties  shall  be  vested  with  inquisitorial  pow- 
ers over  violations  of  this  act,  and  the  circuit  and  crim- 
inal judges  shall  call  attention  to  this  act  in  charging 
the  grand  juries. ' ' 

We  set  out  in  full  chapter  3 : 
*  *  An  act,  to  prohibit  the  conveying  or  shipping  of  whis- 
ky, wine,  ale,  beer,  and  all  other  intoxicants  from  one 
county  to  another  county  in  this  State,  and  to  give 
jurisdiction  to  the  courts  of  the  county  to  which  ship- 
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ment  is  made  to  try  violations  of  this  act,  and  to  fix 

punishment  for  violation  of  same. 

**  Section  1.  Be  it  enacted  by  the  general  assembly 
of  the  State  of  Tennessee,  that  it  shall  be  unlawful  for 
any  person,  firm,  or  corporation  to  ship  or  convey 
whiskey,  wine,  ale,  beer,  and  all  other  intoxicants,  from 
one  county  to  another  county  in  this  State. 

*' Section  2.  Be  it  further  enacted,  that  the  circuit 
and  criminal  courts  held  in  the  county  to  which  ship- 
ments are  made,  or  in  which  deliveries  of  any  intoxi- 
cants are  made,  shall  have  jurisdiction  to  indict  and  try 
violators  of  this  statute;  and  grand  juries  shall  be 
vested  with  inquisitorial  powers  over  violations  of  this 
statute,  and  circuit  and  criminal  judges  shall  call  at- 
tention to  this  statute  in  charging  the  grand  juries. 

* '  Section  3.  Be  it  further  enacted,  that  any  person, 
firm,  or  corporation  violating  section  1  of  this  act  shall, 
upon  conviction,  be  fined  not  less  than  one  hundred  dol- 
lars and  not  more  than  five  hundred  dollars  for  each  of- 
fense, and  may,  in  the  discretion  of  the  court,  in  addi- 
tion to  a  fine,  be  incarcerated  in  the  county  jail  for  any 
period  of  time  the  court  thinks  proper  and  right,  so  that 
it  does  not  exceed  six  months. 

*  *  Section  4.  Be  it  further  enacted,  that  this  act  take 
effect  from  and  after  its  passage,  the  public  welfare  re- 
quiring it. ' ' 

Apparently  it  is  unlawful,  under  the  provisions  of 
chapter  3,  for  a  citizen  to  personally  carry  his  own  liq- 
uor in  any  quantity  from  one  county  in  the  State  to 
another.    Likewise  it  seems  unlawful  under  this  act  to 
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ship  the  liquor  from  one  county  to  another  in  any  quan- 
tity, even  though  it  be  lawfully  sold  in  the  first  county 
and  is  bought  for  a  lawful  purpose  by  consignee. 

Chapter  1,  the  later  act,  however,  expressly  permits 
(section  9,  subsection  1)  the  personal  transportation 
of  liquor  in  gallon  quantities  by  any  person  to  his  home ; 
(subsection  3)  the  shipment  to  any  person  of  gallon 
quantities  from  authorized  dealers  for  authorized  pur- 
poses; (subsection  4)  the  shipment  to  priests  or  min- 
isters for  sacramental  purposes;  (subsection  5)  ship- 
ment to  authorized  dealers  for  sale  for  authorized  pur- 
poses. 

These  two  acts  relate  to  the  same  subject  matter  and 
should  be  construed  together.  Being  in  pari  materia, 
they  should  be  harmonized,  and  effect  should  be  given 
to  the  various  provisions  of  each.  Pond  v.  Trigg,  5 
Heisk.  (52  Tenn.),  632;  Graham  v.  Gunn,  87  Tenn.,  458, 
11  S.  W.,  214;  Merriman  v.  Lacefield,  4  Heisk.,  209; 
State  V.  Manson,  105  Tenn.,  232,  58  S.  W.,  319. 

This  rule  of  construction  is  of  special  force  when  such 
acts  emanate  from  the  same  session  of  the  legislature, 
for  it  is  to  be  presumed  that  different  acts  passed  at  the 
same  session  with  reference  to  the  same  subject,  ''are 
imbued  by  the  same  spirit  and  actuated  by  the  same 
policy/^  Houston  <&  Texas  Central  R.  R.  Co.  v.  State, 
95  Tex.,  507,  68  S.  W.,  777;  Lewis'  Sutherland  Stat. 
Const.  (2d  Ed.),  section  443. 

The  general  purpose  of  both  statutes  was  to  regulate 
the  shipment  of  liquors,  and  the  first  act,  or  chapter  3, 
undertook  to  deal  with  shipments  from  one  county  to 


526  TENNESSEE  REPORTS,     [131  Tenn. 

Bird  V.  State. 


another.  The  last  act,  or  chapter  1,  undertook  to  deal 
with  shipments  from  other  States  into  this  State,  and 
also  with  shipments  from  point  to  point  in  Tennessee 
regardless  of  county  lines.  Chapter  1  included  the 
same  field  covered  by  chapter  3.  Shipments  from 
county  to  county  were  within  the  purview  of  chapter  1, 
and,  construing  the  two  acts  in  pari  materia,  as  parts 
of  the  same  general  legislation,  the  provisions  of  chap- 
ter 1,  contained  in  the  various  subsections  of  section 
9,  regulating  intrastate  shipments,  also  regulate  and 
qualify  the  general  prohibition  in  chapter  3  against  all 
shipments  from  county  to  county.  So  modified,  the 
effect  of  chapter  3  is  to  prohibit  shipments  of  liquor  to 
the  same  extent  only  as  such  shipments  are  prohibited 
by  chapter  1. 

We  do  not  think  that  either  of  these  statutes  inter- 
dicts the  personal  transportation  of  an  individual's 
own  liquor  from  one  point  in  the  State  to  another. 

Chapter  1  clearly  indicates  no  such  object,  as  is  ap- 
parent from  its  caption  and  the  provisions  of  section 
1,  both  heretofore  set  out,  and  to  which  further  refer- 
ence will  be  made. 

It  is  true  that  chapter  3  is  entitled  **An  act  to  pro- 
hibit the  conveying"  and  shipping  of  intoxicating  liq- 
uors, and  that  it  forbids  any  i)erson  to  ship  or  convey 
such  liquor  from  one  county  to  another.  Nevertheless, 
when  the  act  comes  to  fix  the  venue  for  the  trial  of  of- 
fenses thereunder,  it  is  said  in  section  2 : 

*'Be  it  further  enacted,  that  the  circuit  and  criminal 
courts  held  in  the  county  to  which  shipments  are  made, 
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or  in  which  deliveries  of  intoxicants  are  made,  shall 
have  jurisdiction  to  indict  and  try  violators  of  this 
statute;  and  grand  juries  shall  be  vested  with  inquis- 
itorial powers  over  violations  of  this  statute,  and  cir- 
cuit and  criminal  judges  shall  call  attention  to  this 
statute  in  charging  grand  juries." 

There  is  neither  ** shipment''  nor  ** delivery"  in  case 
of  one 's  carriage  of  one 's  own  property.  To  ship  or  to 
deliver  implies  a  change  of  custody.  Either  shipment 
or  delivery  necessitates  a  transfer  of  possession.  Sec- 
tion 2,  therefore  can  have  no  application  to  personal 
transportation. 

It  thus  appears  that  no  provision  is  made  by  this 
act  for  the  jurisdiction  of  any  case  except  those  in 
which  there  is  shipment  or  delivery.  If  the  legislature 
had  intended  to  forbid  personal  transportation  as  well 
as  shipment,  the  venue  in  both  cases  would  have  been 
settled.  Such  an  important  matter  would  not  have 
been  left  in  doubt.  If  it  had  been  proposed  to  create 
two  offenses  and  to  ordain  the  jurisdiction  for  their 
trial,  certainly  the  jurisdiction  of  both  would  have  been 
established  by  the  act. 

The  word  **or"  between  **ship"  and  **convey"  is 
evidently  used  in  the  sense  of  *  *  and. ' '  They  are  often 
convertible.  Ransom  v.  Rutherford  County,  123  Tenn., 
1,  130  S.  W.,  1057,  Ann.  Cas.,  1912B,  1356;  Lewis' 
Sutherland  Stat.  Const.  (2d  Ed.)  section  3i9>7. 

Beading  the  act  that  it  shall  be  unlawful  to  **ship 
and  convey, ' '  the  latter  verb  so  connected  acquires  the 
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sense  of  the  former,  the  idea  of  personal  carriage  is 
excluded,  and  the  statute  harmonizes  in  every  part. 

Referring  again  to  chapter  1,  the  caption  indicates 
that  act  to  be  one  to  regulate  the  shipment  of  intoxi- 
cating liquor,  and  to  regulate  the  delivery  of  such  liquor. 

The  verb  * '  to  ship ' '  is  thus  defined  in  the  Internation- 
al Dictionary : 

'  *  To  put  or  receive  on  board  a  ship  or  other  vessel  for 
transportation;  to  send  by  water;  to  commit  to  any 
conveyance  for  transportation ;  hence  to  send  away ;  to 
get  rid  of.'* 

The  verb  *  *  to  deliver ' '  is  defined  as  follows : 

*  *  To  give  or  transfer ;  to  yield  possession  of ;  to  make 
or  hand  over;  to  make  delivery  of;  to  commit;  to  sur- 
render; to  resign.** 

An  examination  of  the  foregoing  definitions  makes 
plainer  our  previous  statement  that  there  can  be  no 
delivery  or  shipment  in  the  case  of  personal  transpor- 
tation of  one's  own  property.  Hence  a  caption  which 
provides  for  the  regulation  of  shipment  and  delivery 
only  affords  no  room  for  provisions  in  an  act  to  regu- 
late personal  transportation. 

It  is  to  be  observed,  further,  that  section  1  declares 
merely  that  it  shall  be  unlawful  to  ship,  carry,  etc.,  in- 
toxicating liquors  for  the  purpose  of  delivery  or  to  de- 
liver the  same.  There  is  no  prohibition  against  per- 
sonal carriage. 

Subsection  1  of  section  9  of  this  act  declares  it  to 
be  lawful  for  any  person — 
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*  *  for  the  use  of  himself  or  the  members  of  his  family 
residing  with  him  to  personally  carry  and  transport 
to  his  own  home  such  intoxicating  liqnor  in  quantities 
not  exceeding  one  gallon." 

It  is  therefore  contended  that,  inasmuch  as  personal 
transportation  of  one  gallon  of  liquor  is  permitted  in 
the  subsection  quoted^  personal  transportation  of  more 
than  one  gallon  is  impliedly  prohibited. 

Ordinarily  such  a  construction  of  a  statute  is  proper. 
In  this  case,  however,  we  can  adopt  no  such  construc- 
tion. There  is  nothing  in  the  caption,  as  we  have  seen, 
that  would  justify  the  inclusion  in  the  act  of  a  prohibi- 
tion against  the  personal  transportation  of  one's  own 
liquor.  Such  a  provision  would  be  utterly  beyond  the 
scope  of  the  title ;  and,  if  we  construed  the  act  to  con- 
tain such  provision,  it  would  be  in  violation  of  sec- 
tion 17,  art.  2,  of  the  constitution,  and  the  whole  chap- 
ter would  be  void.  In  order,  therefore,  to  save  the 
act,  we  must  decline  to  draw  such  an  inference  from 
subsection  1  of  section  9,  as  we  are  urged  to  do. 

It  results  therefore  that  neither  chapter  1  nor  chap- 
ter 3  of  the  Acts  of  the  Second  Extra  Session  of  the 
legislature  of  1913  are  effective  to  prevent  an  individu- 
al from  carrying  his  own  intoxicating  liquor  from  one 
point  in  this  State  to  another.  The  two  acts  do  pro- 
hibit the  shipment  of  liquor  from  one  point  in  this 
State  to  another,  and  make  it  unlawftil  for  any  person, 
firm,  or  corporation  to  transport  for  another  liquor 
from  one  point  in  this  State  to  another,  or  to  make  de- 
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livery  to  another,  except  under  the  conditions  pre- 
scribed in  subsections  of  section  9  of  chapter  1. 

There  is  no  merit  in  the  argument  that  this  prohibi- 
tion of  the  transportation  of  liquor  within  the  State  is 
unconstitutional.  This  court  is  fully  conmiitted  to  the 
rule  that,  in  order  to  prevent  fraud  and  to  make  the  vio- 
lation of  law  more  diflScult,  acts  which  in  themselves  are 
harmless  may  be  prohibited.  As  an  aid  to  the  enforce- 
ment of  our  laws  against  the  sale  of  liquor,  these  stat- 
utes regulating  the  shipment  of  liquor  are  a  valid  ex- 
ercise of  the  police  power  of  the  State.  State  ex  rel., 
V.  Persica,  130  Tenn.,  48, 168  S.  W.,  1056 ;  Kirk  v.  State, 
126  Tenn.,  16,  150  S.  W.,  83,  Ann.  Gas.,  1913D,  1239; 
Motlow  V.  State,  125  Tenn.,  547,  146  S.  W.,  177 ;  State 
V.  MUl  Co.,  123  Tenn.,  399,  131  S.  W.,  867,  Ann.  Gas., 
1912G,  248. 

From  the  views  that  we  have  expressed,  it  follows 
that  none  of  these  plaintiffs  in  error  were  charged  with 
any  offense  under  the  laws  of  Tennessee,  and  the  sev- 
eral cases  must  be  reversed  and  dismissed. 
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Smith  et  al.  v.  Louisville  &  N.  R.  Co. 
(Nashville.    December  Term,  1914.) 

CARRIERS.  Carriage  of  live  ttock.  Delivery.  Private  stockyards. 
Acts  1897,  ch.  10,  sec.  17,  prohibiting  the  giving  of  undue  pref- 
erences by  a  common  carrier  to  a  particular  person,  locality, 
or  description  of  traffic,  or  the  subjecting  of  a  particular  per- 
son, locality,  or  description  of  traffic  to  unreasonable  preju- 
dice, does  not  require  the  carrier  to  make  deliveries  of  live 
stock  shipments  in  car  load  lots  at  private  stockyards  main- 
tained by  the  consignee,  and  a  contract  with  the  Union  Stock- 
yards Company,  by  which  the  carrier  agreed  to  make  all  such 
deliveries  at  the  company's  yards  at  the  carrier's  expense,  is 
valid,  since  the  nature  of  the  stock,  the  necessity  for  quaran- 
tine, and  the  danger  and  delay  which  would  be  caused  by  extra 
switching  thereby  made  necessary  is  sufficient  to  justify  a  dif- 
ferent rule  from  that  applied  to  inanimate  freight,  which  the 
carreer  must  deliver  on  a  private  track. 

Acts  cited  and  construed:  Acts  1897,  sec.  17,  ch.  10;  Acts  1887, 
ch.  104. 

Cases  cited  and  approved:  Central  Stockyards  Oo.  v.  Louisville 
&  N.  R.  Co.,  118  Fed.,  113;  Central  Stockyards  CO.  v.  Louisville 
ft  N.  R.  Co.,  192  U.  S.,  568;  Atlantic  Express  Co.  v.  Wilmington, 
etc,  R.  Co.,  Ill  N.  C,  470;  Texas  v.  Missouri,  etc,  R.  Co.,  99 
Tex.,  616;  Kates  v.  Atlanta  Baggage  ft  Cab  Co.,  107  Ga.,  636; 
Dlngman  v.  Duluth,  etc.,  R.  Co.,  164  Mich.,  332. 

Cases  cited  and  distinguished:  Covington  Stockyards  Co.  v. 
Keith,  1S9  U.  S.,  128;  Butchers'  ft  Drovers'  Stockyards  Co.  v. 
LoulsvlUe  ft  N.  R.  Co.,  67  Fed.,  35;  Express  Cases,  117  U.  S.,  1. 
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Appeal  from  Chancery  Court  of  Davidson  County. — 
W.  C.  Chekby,  Special  Chancellor. 

Stokes  &  Stokes,  for  appellants. 

Keeble  &  Seat,  for  appellees. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  bill  of  complaint  was  filed  in  this  cause  by 
Thomas^  Smith  &  Co.,  a  copartnership,  and  the  Nash- 
ville Abattoir  Association,  a  body  corporate,  against 
the  Louisville  &  Nashville  Eailroad  Company  and  the 
Nashville,  Chattanooga  &  St.  Louis  Eailroad  Com- 
pany, for  the  purpose  of  compelling  these  defendant 
railway  companies,  by  mandatory  injunction,  to  de- 
liver at  the  places  of  business  of  the  respective  com- 
plainants car  load  lots  of  live  stock  consigned  to  either 
complainant  from  points  within  this  State,  and  for  the 
purpose  of  impeaching,  as  being  invalid,  a  contract  in 
existence  between  the  railway  companies  and  the 
owners  of  the  Nashville  Union  Stockyards. 

The  corporation  which  owns  and  operates  the  Union 
Stockyards  in  the  city  of  Nashville  intervened  by  peti- 
tion and  is  to  be  deemed  a  codefendant.  Exhibited 
with  this  petition  was  a  copy  of  the  contract  attacked 
as  above  stated. 

The  bill  alleges,  in  substance,  that  the  complainant 
Abattoir  Association  is  engaged  in  the  business  of 
slaughtering  live  stock  for  market,  maintaining 
therefor  a  plant  with  all   facilities   for   loading   and 
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unloading  live  stock  and  caring  for  same ;  that  the  de- 
fendant railway  companies  have  in  operation  a  spur 
track  extending  to  its  plant  and  past  the  property 
leased  from  the  Abattoir  Association  by  the  complain- 
ant firm  of  Thomas,  Smith  &  Co. 

It  is  further  alleged  that  said  firm  had  leased  a  por- 
tion of  the  land  owned  by  its  corporate  cocomplainant 
for  the  purpose  of  operating  a  stockyard  and  that  it 
was  equipped  for  the  doing  of  such  business. 

It  is  set  forth  that  the  railway  companies  deliver  on 
the  spur  track  referred  to  all  kinds  of  freight  in  car 
load  lots,  except  live  stock;  that  repeated  demands 
have  been  made  on  defendants  to  have  intrastate  ship- 
ments of  car  load  lots  of  live  stock  consigned  to  com- 
plainants delivered  on  this  spur  track,  but  that  the 
railway  companies  had  refused  to  do  this,  insisting 
that  -all  such  consignments  must  be  first  delivered  by 
them  to  the  Union  Stockyards,  following  which  they 
would  make  car  load  deliveries  to  the  complainants* 
places  of  business  on  receipt  of  a  switching  charge  of 
$3  i>er  car ;  that  the  property  and  plant  of  the  Abattoir 
Association  is  as  accessible  as  that  of  the  Union  Stock- 
yards, and  that  the  refusal  of  the  railway  companies  is 
arbitrary,  discriminatory,  unjust,  and  illegal,  and  was 
due  to  the  fact  that  these  carriers  had  entered  into  a 
contract  with  the  owners  of  the  Union  Stockyards,  by 
the  terms  of  which  those  yards  were  made  an  exclu- 
sive depot  in  the  city  of  Nashville  for  live  stock  pur- 
poses. 

The  carrier  companies  answered,  and  the  grounds  of 
their  defenses  are  indicated  in  substance  by  what  is  to 
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be  said  below  in  the  treatment  of  the  legal  phases  of 
the  litigation.  They  admitted  the  existence  of  the  con- 
tract between  them  and  the  Union  Stockyards  manage- 
ment, which  contract  in  part  is  as  follows ;  the  railway 
companies  being  parties  of  the  first  part: 

**  Eight.— The  first  parties  agree  to  pay  the  second 
parties  the  sum  of  fifty  cents  per  car  load  as  above 
for  each  car  load  of  stock  loaded  or  unloaded  at  said 
yards  from  or  for  the  roads  of  the  first  parties. 

"Ninth. — The  first  parties  agree  to  maintain  and 
keep  in  good  order  and  repair  the  necessary  tracks, 
switches,  siding,  and  all  other  necessary  means  for 
loading  and  unloading,  and  other  suitable  and  proper 
conveniences  or  appurtenances  usually  and  custo- 
marily furnished  by  railroads  to  stockyards. 

"Tenth.— The  first  parties  further  agree  that  they 
will  not  lease  or  rent  any  of  their  grounds  in  the  city 
of  Nashville  for  the  establishment  of  a  stockyards,  or 
other  stockyards  in  the  city  of  Nashville,  and  that  they 
will  establish  no  other  stock  depot  in  said  city  of  Nash- 
ville, and  that  they  will  deliver  and  cause  to  be  de- 
livered to  said  second  parties  all  live  stock  shipped  to 
any  party  or  parties  in  the  city  of  Nashville.  The  first 
parties  hereby  agree  to  make  the  stockyards  of  the 
second  parties  their  stock  depot  for  said  city,  and,  un- 
less compelled  to  do  so  by  law,  will  not  deliver  at  any 
other  point  or  points  in  the  said  city,  and  agree  to  de- 
liver all  live  stock  shipped  to  the  city  of  Nashville  at 
the  yards  of  the  second  parties.'' 

The  situation  of  the  cause  was  such  that  the  learned 
special  chancellor  was  of  opinion  that  it  could  be  dis- 
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posed  of  without  proof  being  taken;  his  view  being 
that  the  contract  was  void  and  that  complainants  were 
entitled  to  the  relief  sought.  On  appeal,  the  court  of 
civil  appeals  was  of  opinion  that  on  its  face  the  con- 
tract was  not  void,  and  it  reversed  the  chancellor 's  ml 
ing,  and  remanded  the  cause  to  the  chancery  court  and 
to  rules  for  proof  relative  to  the  main  issue  and  some 
subsidary  issues  which  we  shall  not  in  this  opinion  set 
forth. 

It  is  to  be  observed  that  the  complainants  present 
two  phases  in  their  complaint  and  insistence  that 
they  have  been  subjected  by  the  defendant  to  discrimi- 
natory treatment :  The  corporate  complainant,  the  as-^ 
pect  of  a  slaughterhouse  concern;  and  the  firm  com- 
plainant, that  of  a  stockyards  concern.  We  are  of 
opinion,  however,  that  they  may  be  treated  as  not  dis- 
similar contentions,  for  all  the  purposes  of  treatment 
in  this  opinion. 

The  federal  courts  have  had  under  review  in  several 
cases  the  contention  herein  made  by  complainants  in 
relation  to  interstate  shipments,  but  our  attention  has 
been  called  to  no  case  in  which  any  State  court  has 
been  called  upon  to  pass  upon  the  question  as  affecting 
intrastate  shipments. 

The  statute  of  this  State  on  which  the  insistence  of 
complainants  is  based  is  the  Act  of  1897,  ch.  10,  regu- 
lating railroads,  section  17  of  which  is  as  follows: 

**That  it  shall  be  unlawful  for  any  corporation  to 
make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person  or  locality,  or 
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any  particular  description  of  taffic,  or  to  subject  any 
particular  person,  company,  firm,  corporation  or  lo- 
cality, or  any  paticular  desciption  of  traffic  to  any  un- 
due or  unreasonable  prejudice  or  disadvantage." 

The  federal  decisions,  while  of  course  only  persua- 
sive on  this  court  in  the  formulation  of  a  rule  of  State 
law,  shed  much  light  upon  this  contest. 

The  first  case  in  which  the  claim  that  it  was  the  duty 
of  a  railway  company  as  a  common  carrier  to  serve  all 
offering  stockyard  customers  alike  in  deliveries  of  live 
stock  to  be  made  at  their  plants  was  Covington  Stock- 
yards Co.  V.  Keith,  139  U.  S.,  128,  11  Sup.  Ct.,  469,  35 
L.  Ed.,  73,  where  the  court,  speaking  through  Mr.  Jus- 
tice Harlan,  held  that  a  contract  somewhat  similar  to 
the  one  before  us  was  not  enforceable,  because  the  cus- 
tomer was  required  to  pay  a  special  charge  to  the 
stockyard  company  for  its  receiving  into  its  yards  his 
stock.    But  the  court  took  occasion  to  say  further: 

^*We  must  not  be  understood  as  holding  that  the 
railroad  company,  in  this  cause,  was  under  any  legal 
obligations  to  furnish,  or  cause  to  be  furnished,  suitable 
and  convenient  appliances  for  receiving  and  deliver- 
ing live  stock  at  other  points  on  its  line  in  the  city  of 
Covington,  where  persons  engaged  in  buying,  selling, 
or  shipping  live  stock  chose  to  establish  stockyards. 
In  respect  to  the  mere  loading  and  unloading  of  live 
stock,  it  is  only  required. by  the  nature  of  its  employ- 
ment to  furnish  such  facilities  as  are  reasonably  suffi- 
cient for  the  business  of  the  city.  So  far  as  the  record 
discloses,  the  yards  maintained  by  the  appellants  are, 
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for  the  purpose  just  stated,  equal  to  all  the  needs,  of 
that  city,  of  shippers  and  consignees  of  live  stock ;  and 
if  the  appellee  had  been  permitted  to  use  them,  with- 
out extra  charge  for  mere  *  yardage,'  they  would  have 
been  without  just  ground  of  complaint  in  that  regard ; 
for  it  did  not  concern  them  whether  the  railroad  com- 
pany itself  maintained  the  stockyards,  or  employed  an- 
other company  or  corporation  to  supply  the  facilities 
for  receiving  and  delivering  live  stock  it  was  under 
obligation  to  the  public  to  furnish. ' ' 

The  next  case  was  that  of  Butchers*  <&  Drovers' 
Stockyards  Co.  v.  Louisville  &  N.  R.  Co.,  67  Fed.,  35, 
14  C.  C.  A.,  290,  decided  by  Taft,  Lurton,  and  Severens, 
Circuit  Judges ;  the  opinion  being  by  Judge  Taft.  In 
that  case  was  involved  a  contract  relative  to  the  prop- 
erty or  plant  with  which  we  are  concerned  in  this  liti- 
gation.   It  was  there  said : 

* '  The  diflf erence  between  the  duties  of  a  common  ear- 
ner in  the  transportation  of  live  stock  and  of  dead 
freight  has  been  remarked  upon  more  than  once  by  the 
supreme  court  of  the  United  States  [citing  cases].  The 
evidence  clearly  shows  that  the  delivery  of  car  loads 
of  dead  freight  and  the  receipt  of  them  by  side  tracks 
is  much  less  onerous  and  involves  much  less  care  and 
responsibility  for  the  railroad  company  than  would 
the  receipt  of  live  stock  from  a  private  yard  by  side 
track.  One  of  the  chief  reasons  why  deliveries  [by  a 
railroad  in  carload  lots  on  side  tracks]  are  possible 
and  consistent  with  the  business  of  a  large  trunk  line 
is  that  a  loaded  car  may  stand  upon  a  side  track  for 
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hours,  or  even  a  day,  until  the  railroad  company  finds 
it  convenient  to  hack  its  engine  down  and  take  it. 
Such  delays  are  utterly  impossible  in  the  proper  trans- 
portation of  car  loads  of  live  stock.  When  they  are 
loaded,  they  must  be  moved.  The  evidence  shows  that 
in  other  respects  the  supervision  of  the  switching  of 
cattle  cars  would  be  much  more  expensive  and  trouble- 
some to  the  railroad  than  dead  freight.  Indeed, 
it  hardly  needs  expert  evidence  to  establish  it. 
There  is  no  ground,  therefore,  for  any  charge  of  un- 
just discrimination  against  the  defendant  railway  com- 
pany as  between  complainant  and  the  Front  street 
shippers. ' ' 

The  court  then  proceeded  to  quote  and  apply  the 
above-quoted  language  of  the  supreme  court  in  the 
Keith  Case,  and  the  ruling  of  the  circuit  court  of  ap- 
peals in  the  above  case  was  in  turn  cited  with  approval 
by  the  supreme  court  in  Central  Stockyards  Co.  v. 
Louisville  do  N.  R.  Co.,  192  U.  S.,  568,  24  Sup.  Ct,  339, 
48  L.  Ed.,  565. 

The  circuit  court  of  appeals,  in  Central  Stockyards 
Co.  V.  Louisville  S  N.  R.  Co.,  118  Fed.,  113,  55  C.  C.  A., 
63,  63  L.  B.  A.,  213  (affirmed  as  above  indicated),  had 
announced  the  doctrine  that  where  a  railroad  company 
has  by  contract  with  a  stockyard  company  made  ade- 
quate provision  for  the  discharge  of  its  duty  as  a  com- 
mon carrier  with  respect  to  live  stock  shipped  over  its 
line  to  a  city,  it  is  not  required  by  the  common  law  or 
by  the  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  ch. 
104,  24  Stat.  379)  to  make  deliveries  of  stock  to  other 
stockyards  in  the  same  city. 
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Prior  to  the  date  of  any  of  the  above  decisions  the 
supreme  court  had,  on  the  same  principle,  ruled  that 
an  agreement  by  a  railway  compan}'^  to  grant  facilities 
of  transportation  to  one  express  company  did  not  re- 
quire it  to  grant  like  facilities  to  all  express  companies 
which  might  demand  them.  The  court,  speaking 
through  Chief  Justice  Waite,  after  demonstrating  the 
practical  points  of  inconvenience  to  result  from  a 
different  ruling,  said  that  a  railway  company  is  not  a 
common  carrier  of  common  carriers,  and  further : 

* '  So  long  as  the  public  are  served  to  their  reasonable 
satisfaction,  it  is  a  matter  of  no  importance  who  serves 
them.  The  railroad  company  performs  its  whole  duty 
to  the  public  at  large  and  to  each  individual  when  it 
affords  the  public  all  reasonable  express  accommoda- 
tions. K  this  is  done,  the  railroad  company  owes  no 
duty  to  the  public  as  to  the  particular  agencies  it  shall 
select  for  that  purpose.  The  public  requiring  the  car- 
riage, the  company  may  choose  its  own  appropriate 
means  of  carriage,  always  provided  they  are  such  as 
to  insure  reasonable  promptness  and  security."  Ex- 
press Cases,  117  U.  S.,  1,  6  Sup.  Ct.,  542,  628,  29  L.  Ed., 
791. 

Since  the  passage  of  the  Interstate  Commerce  Act 
there  has  been  no  deflection  on  account  of  its  provi- 
sions from  this  line  of  decision  in  the  cases  that  follow ; 
and  among  them  are  decisions  of  the  highest  tribunals 
of  several  States. 

Nor  has  it  been  considered  that  modem  statutory 
regulations,    such    as   our   own  quoted  above,  have 


540  TENNESSEE  EEPORTS,     [131  Tenn. 

Smith  y.  LoulsYllle  ft  N.  R.  Ck). 

wrought  a  change  in  the  law  touching  the  question. 
Thus,  in  Atlantic  Express  Co.  v.  WUmington,  etc.,  U. 
Co.,  Ill  N.  C,  470,  16  S.  E.,  393,  18  L.  E.  A.,  397,  32 
Am.  St.  Bep.,  810,  it  was  held  that  a  statute  making  it 
unlawful  for  any  common  carrier  to  give  undue  and 
unreasonable  preference  to  any  person,  company,  firm, 
corporation,  or  locality  did  not  require  equal  facilities 
to  be  given  to  an  express  company  for  carrying  on  its 
business  over  a  railway,  unless  the  railway  company 
held  itself  out  as  a  common  carrier  of  such  companies. 
See  cases  collated  in  note  to  Teaxis  v.  Missouri,  etc., 
R.  Co.,  99  Tex.,  516,  91  S.  W.,  214,  13  Ann.  Cas.,  1072, 
at  5  L.  R.  A.  (N.  S.),  783,  and,  on  kindred  subjects 
matters,  Kates  v.  Atlanta  Baggage  &  Cah  Co.,  107  Ga., 
636,  34  S.  E.,  372,  46  L.  E.  A.,  431 ;  Dingman  v.  Dtduth, 
etc.,  R.  Co.,  164  Mich.,  332,  130  N.  W.,  24  32  L.  E.  A. 
(N.  S.),  1185,  and  note. 

In  our  opinion  there  are  reasons  of  inconvenience  as 
fully  apparent  and  compelling  in  the  instant  case  as 
there  are  in  those  eases  which  involve  the  validity  of 
exclusive  contracts  for  facilities  with  express  com- 
panies and  sleeping  car  companies  for  a  ruling  in  favor 
of  the  defendant  companies.  It  is  not  to  be  presumed 
that  the  law  places  on  a  common  carrier  a  burden  likely 
to  become  so  great  as  to  cause  it  to  stagger  under  the 
weight,  in  compelling  the  carrying  of  numerous  ex- 
press cars,  the  sleeping  cars  of  every  and  various  oflFer- 
ing  companies,  or  in  the  delivery  of  live  stock  to  the 
plant  or  place  of  business  of  each  customer  who  may 
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claim  to  be  engaged  in  the  slaughterhouse  business  or 
the  business  of  stockyarding. 

In  the  making  of  such  deliveries  the  railway  com- 
panies would  be  onerated  with  the  consequences  due  to 
the  hazard  to  live  stock  in  the  jars  and  lurches  inci- 
dent to  the  numerous  movements  of  the  cars  in  their 
being  placed  on  spur  tracks  used  by  such  offerers.  The 
stock  would  have  to  remain  on  board  cars  during  the 
delay  incident  to  the  switching  operations,  a  matter 
affecting  their  being  fed  and  watered.  Further,  there 
are  regulations  of  the  federal  and  State  governments 
requiring  live  stock  under  certain  conditions  to  be  in- 
spected and  quarantined,  and  under  other  conditions 
to  be  treated  by  being  dipped  for  protection  against 
certain  diseases,  and  facilities  for  all  such  required 
purposes  could  not  reasonably  be  furnished  at  many 
loading  places  in  the  same  city. 

The  fact  that  inanimate  or  dead  freight  may  be  re- 
quired to  be  delivered  to  customers  on  the  spur  tracks 
at  their  plants  is  no  sufficient  reason  for  a  like  rule 
being  applied  to  live  stock.  The  above  considerations 
afford  the  refutation,  not  to  mention  the  differences  in 
the  duty  of  the  carrier  in  reference  to  the  two  kinds  of 
freight,  long  recognized  by  the  law. 

We  are  of  opinion  that  the  court  of  civil  appeals  pro 
nounced  the  correct  decree  in  the  case.    Affirmed. 
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Bbieb  Hill  Collibbies  v.  Gebnt. 
{Nashville.    December  Term,  1914,) 

1.  DEED8.    Coiwtruction. 

All  iMuts  of  a  deed  must  be  construed  together  without  regard 
to  its  formal  divisions.     {Post,  pp.  646-649.) 

Acts  cited  and  construed:  Acts  1819,  ch.  28,  sec  1;  Acts  1861- 
62,  ch.  33,  sec  1. 

Case  cited  and  approved:  Iron  ft  Coal  Oo.  v.  Schoon,  124  Tenn., 
176. 

Code  cited  and  construed:     Sec.  3672  (S.). 

2.  DEEDS.    Construction.     Estates  conveyed.     Limitations. 

The  quoted  words  in  a  deed  which  conveys  described  land  and 
which  declares  that  the  grantors  convey  "all  thebr  right,  title, 
claim,  and  interest  in"  the  land  described,  limit  the  conveying 
words  and  restrict  them  to  the  grantors'  interest  therein  at 
the  time  of  the  making  of  the  deed.     iF09t^  pp.  646-649.) 

3.  ADVERSE  POSSESSION.     "Color  of  title."     Conveyances  op- 
erating as  color  of  title. 

A  deed  conveying  described  land,  but  only  the  grantors'  rights 
therein,  is  not  "color  of  title"  to  a  parcel  within  the  description 
previously  conveyed  by  the  grantors,  and  the  grantee  may  not 
acquire  title  by  seven  years'  adverse  possession  under  the  stat- 
ute of  limitations  (Acts  1819,  ch.  28,  sec.  1).    {Po9t,  pp.  646-649.) 

4.  DEEDS.    Construction.    Estates  conveyed. 

A  deed,  which  purports  to  convey  all  the  grantor's  title  and  which 
refers  to  his  title  papers  which  purport  to  convey  an  estate 
in  fee  to  the  grantor,  incorporates  the  title  papers  and  the 
title  of  the  grantor  passes,  and  where  the  grantor  has  only 
deeds  giving  color  of  title  the  color  of  title  only  is  passed. 
{Post,  p.  649.) 
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6.    EJECTMENT.     Issues.     Equitable  relief. 
The  court  In  ejectment  may  not  reform   deeds  to  the  parties 
where  their  grantors  are  not  parties  to  the  suit.     {Post,  pp. 
649,  560.) 

6.  DEEDS.    Conditions.    Change  by  Subsequent  deed. 

An  agreement  that  a  tract  shall  not  be  conveyed  may  be  modified 
by  a  subsequent  deed,  which  will  stand  unless  reformed  in  a 
suit  therefor.     (Post,  pp.  649,  550.) 

7.  DEEDS.     Description.     Property  conveyed. 

A  deed,  which  describes  the  land  conveyed  by  grant  number 
and  by  metes  and  bounds,  and  which  concludes  "including 
6,000  acres,  platting  out  3,000  acres,  prior  claims,  and  leaving 
2,000  acres  by  estimation,"  passes  title  to  a  parcel  within  the 
grant  where  the  parcel  was  included  in  an  inferior  grant  and 
where  there  was  no  adverse  possession  thereof.     {Post,  pp.  550, 

.    551.) 

8.  EJECTMENT.    Parties.    Statutory  provisions. 

Under  Shannon's  Code,  sec.  4970,  providing  that  any  person 
having  a  valid  subsisting  legal  interest  in  real  property  and 

a  right  to  the  immediate  possession  thereof  may  maintain 
ejectment  therefor,  plaintifT  in  ejectment  must,  to  succeed, 
show  both  legal  title  and  rig^t  to  immediate  possession,  and 
one  who  has  executed  a  deed  of  trust  to  secure  a  debt,  retain- 
ing the  right  of  possession  until  default,  may  not  maintain 
ejectment  without  Joining  the  trustee  or  mortgagee,  for  he  has 
not  the  legal  title.    {Post,  pp.  551-553.) 

Cases  cited  and  approved:  King  v.  Coleman,  98  Tenn.,  562; 
Lowry  v.  Whitehead,  103  Tenn.,  396;  Garrett  v.  Land  Co.,  94 
Tenn.,  459;  Hubbard  v.  Godfrey,  100  Tenn.,  158;  Langford  v. 
Love,  36  Tenn.,  809;  Edwards  v.  Miller,  51  Tenn.,  314;  Campbell 
V.  Campbell,  40  Tenn.,  325;  Crutsinger  v.  Catron,  29  Tenn.,  27; 
Bank  v.  Ewing,  80  Tenn.,  598;  Carter  v.  Taylor,  40  Tenn.,  30. 

Code  cited  and  construed:     Sec.  4970  (S.). 

9.  MORTGAGES.     Title  conveyed. 

A  trust  deed  or  mortgage  conveys  the  legal  title  to  the  trustee 
or  mortgagee,  and  he  is  entitled  to  the  immediate  possession 
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unless  the  Instrument  contains  a  contrary  provision.      (Posty 
pp.  551-653.) 


FROM  FENTRESS. 


Appeal  from  the  Chancery  Court  of  Fentress  Coun- 
ty.— ^A.  H.  Roberts,  Chancellor. 

Canatser  &  Case,  for  appellant. 

Jno.  F.  McNutt  and  J.  T.  Whbbi^er,  for  appellee. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  ejectment  brought  in  the 
chancery  court  of  Fentress  county  to  recover  a  tract 
of  land  known  in  the  record  as  the  *'Chism  tract,'' 
lying  in  an  interlap  of  grant  No.  6418  with  grant  No. 
6199.  Both  parties  claim  title  from  a  common  source, 
A.  L.  Crawford.  He  acquired  a  deed  for  a  boundary 
of  land  lying  within  grant  N!o.  6199,  including  the  in- 
terlap just  mentioned,  from  one  B.  H.  Chism,  on  the 
6th  of  October,  1882,  and  a  deed  for  grant  No.  6418 
from  one  W.  S.  Snyder  and  others,  on  the  22d  of  De- 
cember, 1883.  On  the  21st  of  August,  1885,  A.  L. 
Crawford  conveyed  to  his  son  John  L.  Crawford  the 
tract  he  acquired  from  Chism,  and  subsequently  died, 
prior  to  1890,  leaving  a  will  in  which  he  devised  all 
of  his  property  in  Tennessee  to  his  son-in-law  L.  S. 
Hoyt  and  his  four  sons,  one  of  whom  was  John  L. 
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Crawford.  On  the  16th  of  Decemher,  1891,  John  L. 
Crawford  and  the  other  devisees  joined  in  a  deed  to 
defendant  Gemt  which  conveyed  the  whole  of  grant  No. 
6418,  and  it  is  under  this  deed  that  Gtemt  claims  title 
to  the  land  in  controversy,  the  Chism  tract.  On  the 
14th  of  April,  1892,  John  L.  Crawford  and  his  wife 
executed  a  deed  to  the  Crawford  Coal  &  Iron  Com- 
pany for  the  R.  H.  Chism  tract  and  other  lands,  which 
deed,  leaving  out  of  consideration  a  clause  which  de- 
fendant's counsel  insists  must  operate  as  an  exclusion 
clause  therein,  presently  to  be  mentioned,  covers  the 
interlap  of  the  two  grants  Nos.  6418  and  6199.  The 
deed  to  defendant  Gternt  was  first  recorded.  It  thus 
appears  that  Gernt  has  the  older  deed,  first  recorded, 
and  would  have  the  superior  title  but  for  the  conten- 
tion of  the  complainant  that  adverse  possession  was 
held  by  the  Crawford  Coal  &  Iron  Company  on  the  in- 
terlap for  more  than  seven  years  after  the  date  of  the 
deed  to  it,  and  that  therefore  the  complainant  is  en- 
titled to  recover.  To  this  the  defendant  replies  that 
the  deed  from  John  L.  Crawford  and  wife  to  the  Crow- 
ford  Coal  &  Iron  Company  is  not  a  color  of  title  to  the 
land  in  dispute.  That  deed  ommiting  the  descriptive 
portions,  is  as  follows : 

**We,  John  L.  Crawford  and  Mattie  C.  Crawford, 
his  wife,  of  Lawrence  county.  Pa.,  for  and  in  con- 
sideration of  the  sum  of  one  dollar  to  us  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  have  this 
day  bargained  and  sold  and  do  hereby  convey  to  the 
Crawford  Coal  &  Iron  Company,  a  corporation  char- 
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tered  and  organized  under  the  laws  of  Tennessee,  the 
following  described  tracts  of  land  and  other  properties 
situate  in  the  county  of  Fentress  and  State  of  Tennes- 
see, to  wit:  (describing  the  lands)     .    .    . 

' '  To  have  and  to  hold  the  three  tracts  of  land  ( stat- 
ing acreage,  etc.)  ...  to  the  said  Crawford  Coal 
&  Iron  Company,  its  successors  and  assigns.  It  being 
the  true  mtent,  purpose  and  u/nderstandmg  of  the 
parties  to  this  deed  that  the  bargainors,  the  said  John 
L.  Crawford  and  Mattie  C.  Crawford,  hereby  convey 
and  assure  all  their  right,  title,  claim  and  interest  in 
and  to  the  properties  hereinabove  set  out  as  fuUy  as 
the  same  is  in  them  vested  and  not  otherwise. 

**  Witness  whereof  we  have  hereto  set  our  hands  and 
seals  this  the  14th  day  of  April,  1892. 

**  John  L.  Crawford. 
Mattib  C.  Crawford." 

The  defendant  contends  that  the  last  clause  in  this 
instrument,  when  taken  in  to  consideration  with  the 
previous  deed  made  by  John  L.  Crawford  and  others 
to  defendant,  Gernt,  operates  to  exclude  the  interlap 
of  grant  No.  6199  with  grant  No.  6418  (the  Chism 
tract),  and  that  therefore  this  deed  is  not  a  color  of 
title  to  the  interlap. 

This  contention  is  sound.  All  parts  of  the  deed 
must  be  construed  together  without  regard  to  its  mere 
formal  divisons.  Iron  &  Coal  Co.  v.  Schtvoon,  124 
Tenn.,  176-209,  135  S.  W.,  785-  793,  and  cases  cited. 
Thus  construed,  the  language  which  we  have  italicized 
explains,  qualifies,  and  limits  the  previous  conveying 
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words  so  as  to  confine  and  restrict  them  to  such  *  *  right, 
title,  claim  and  interest,"  only,  in  the  lands  described, 
as  was  at  the  time  vested  in  the  vendors.  At  that  time 
— that  is,  at  the  making  of  that  deed — Crawford  and 
wife  owned  no  interest  in  the  Chism  tract,  having  pre- 
viously conveyed  that  land  to  defendant  Gemt.  So, 
while  the  Chism  tract  is  described  in  the  deed,  it  is 
necessarily  excluded  from  its  conveying  words ;  there- 
fore the  deed  does  not  purport  to  convey  that  land 
and  cannot  operate  even  as  color  of  title  thereto.  In 
Schwoon's  Case,  supra,  the  court  considered  the  effect 
of  similar  words  as  importing  color  of  title.  The  lan- 
guage of  the  deed  there  was,  **all  the  right,  title,  and 
claim  that  I,  as  said  executor,  have  in  and  to  all  that 
portion  not  theretofore  sold,'*  etc.  Commenting  on 
this,  the  court  said : 

**The  point  made  on  the  expressions,  'all  the  right, 
title  and  claim,'  presents  more  difficulty.  However, 
when  this  is  taken  in  connection  with  the  will  of  W. 
C.  Hill,  and  the  tax  deeds  made  to  Hill,  the  diflSculty 
vanishes.  Each  of  these  deeds  purports  to  convey  an 
;  estate  in  fee.    That  these  deeds  must  be  taken  in  con- 

nection with  the  will  and  Moffett's  deed  is  manifest, 
since  the  executor  expressly  referred  to  the  will,  and, 
in  purporting  to  convey  the  interest  of  his  testator, 
necessarily  referred  to  his  title  papers,  both  of  which 
were  duly  registered  in  the  county  at  the  time  his  deed 
was  made.  Such  reference  was  sufficient  to  describe 
the  property  and  the  interest  conveyed. ' ' 
Again,  the  court  said  on  the  same  subject: 
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''It  may  be  that  a  deed  made  by  A.  B.,  purporting  to 
convey  all  of  his  right,  title,  and  interest  to  a  speci- 
fied boundary  of  land,  nothing  else  appearing,  would 
not  be  an  assurance  of  title;  but,  if  accompanied  by 
proof  of  deeds  purporting  to  convey  an  estate  in  fee 
to  him,  the  two  taken  together  would  constitute  an  as- 
surance of  title  sufficient  under  our  act  of  1819,  when 
supported  by  seven  years'  adverse  possession,  to  ef- 
fect the  transfer  of  title.  It  is  true  that  such  a  deed 
would  not  in  and  of  itself  convey  title  if  A.  B.  had  no 
title;  but,  united  with  proof  of  a  deed  purporting  to 
convey  title,  it  would  amount  to  color  of  title.  In  this 
same  connection  should  be  considered  our  Act  of  1851- 
52,  c.  33,  section  1,  the  contents  of  which  appear  in 
Shannon's  Code,  section  3672.  This  act  provides  that 
'every  grant  or  devise  of  real  estate,  or  any  interest 
therein,  shall  pass  all  the  estate  or  interest  of  the 
grantor  or  devisor,  unless  the  intent  to  pass  a  less  es- 
tate, or  interest,  shall  appear  by  exj^ress  terms,  or  be 
necessarily  implied  in  the  terms  of  the  instrument.' 
Under  this  statute,  when  one  makes  a  deed  to  'all  my 
right,  title,  estate,  and  interest'  in  certain  lands,  or 
uses  equivalent  words,  he  necessarily  refers  to  his 
liile  papers,  and  the  deed  conveys  whatever  Interest 
those  title  papers  show  that  he  has ;  or  in  case  his  title 
papers  do  not  really  convey  a  title  to  him  in  fact  and 
law,  but  only  purport  to  convey  such  title,  the  effect 
would  be  the  same ;  that  is,  the  deed  would  carry  what- 
ever force  or  effect  such  assurance  has  under  our  stat- 
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ute  of  limitations,  that  is,  section  1  of  our  Acts  of  1819, 
ch.  28/' 

That  is  to  say : 

A  deed  purporting  to  convey  all  my  right,  title,  and 
interest  refers  to  my  title  papers,  and,  if  it  appears 
there  is  a  deed  purporting  to  convey  an  estate  in  fee 
to  me,  the  reference  incorporates  that  deed,  and  ap- 
propriates that  assurance ;  if  that  deed  contains  words 
sufficient  to  make  it  a  color  of  title  to  me,  that  color 
is  passed  to  my  vendee  by  the  reference  mentioned.  If 
I  have  the  real  title,  it  is  conveyed  by  such  reference. 
If  I  have  it  not,  but  only  deeds  giving  color  of  title,  that 
color  only  is  passed.  If  subsequent  to  a  deed  made  to 
me  I  convey  the  same  land  to  another,  I  have  left  in 
me  neither  title  nor  color  to  transfer  by  an  instru- 
ment thereafter  made  in  the  form  of  a  deed  or  other 
assurance  purporting  to  convey  all  my  right,  titie, 
claim,  and  interest.  In  the  Schwoon  Case  it  did  not 
appear  that  Hill  had  made  any  conveyance  after  ob- 
taining the  deeds  which  gave  him  title,  or  color  of  title. 
In  the  case  before  us  it  appears  that  Crawford  and  wife 
had  made  such  subsequent  deed. 

For  complainants  it  is  insisted  that  the  deed  to  Gemt 
should  not  be  held  operative  because  it  was  made 
through  inadvertence,  in  ignorance  of  the  fact  that 
the  Chism  tract  was  included  within  the  bounds  of  grant 
No.  6418,  and  in  the  face  of  a  prior  written  agreement 
between  the  parties  that  the  Chism  tract  was  to  be  re- 
tained, and  not  conveyed.  We  are  unable  to  see  how 
we  can  consider  such  a  point  in  the  present  case,  inas- 
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much  as  Crawford  and  wife  are  not  before  the  court 
seeking  a  reformation,  and  the  bill  is  simply  an  eject- 
ment bill  brought  by  the  Brier  Hill  Collieries,  claim- 
ing to  be  the  vendee  of  the  Crawford  Coal  &  Iron  Com- 
pany. Moreover,  even  though  there  was  a  prior  agree- 
ment that  this  land  was  not  to  be  conveyed  to  Gemt, 
it  was  competent  for  the  parties  by  a  subsequent  deed 
to  make  a  different  arrangement,  and  such  deed  must 
stand  unless  reformed  in  the  usual  way. 

But  complainant  insists  that,  while  the  Chism  tract 
lies  within  the  boundaries  of  grant  No.  6418,  it  was  ex- 
-cluded  by  the  language  of  the  deed  to  Gernt,  of  De- 
cember 16,  1891,  describing  the  land  intended  to  be 
conveved.    These  words  are : 

'*  Being  the  same  lands  conveyed  by  Orion  Clemens 
to  Peter  Schneitter  by  deed  bearing  date  of  July, 
1859,  recorded  in  Book  I,  p.  139,  of  the  records  of  said 
•county,  and  which  was  afterwards  conveyed  by  the 
heirs  of  Peter  Schneitter  to  A.  L.  Crawford  by  deed 
dated  December  22,  1883,  and  recorded  in  Book  Q,  pp. 
315,  316,  in  the  register's  office  of  said  county  of  Fen- 
tress, to  which  two  deeds  reference  is  made  for  more 
practical  description  of  said  tract  of  land. ' ' 

This  is  a  mistaken  view.  It  is  true  the  deed  from 
Orion  Clemens  to  Schneitter  after  describing  the  land 
therein  conveyed  by  the  grant  No.  6418,  and  by  metes 
and  bounds,  concludes  with  the  language:  '^Including 
5,000,  acres,  platting  out  3,000  acres,  prior  claims,  and 
leaving  2,000  acres  by  estimation."  This  could  not 
have  referred  to  the  Chism  land  because  that  land  was 
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included  in  an  inferior  grant ;  earlier  in  date  to  be  sure, 
but  based  on  an  entry  younger  than  that  on  which  6418 
was  based.  The  Clemens  deed  was  executed  on  the 
20th  of  July,  1859,  before  there  was  any  adverse  pos- 
session on  the  Chism  tract,  and  the  exclusion  reference 
could  not  have  been  to  any  title  acquired  in  that  way. 
The  deed  from  the  heirs  of  Schneitter  to  Crawford  de- 
scribes the  land  merely  by  the  grant  number  and  by  re- 
ference to  the  Clemens  deed.  So  we  think  there  can 
be  no  doubt  that  the  Chism  land  was  included  in  the 
description  contained  in  the  deed  to  Gemt.  As  before 
said,  it  may  have  been  through  mistake  or  inadver- 
tence; but,  if  so,  the  pleadings  are  not  in  such  condi- 
tion that  we  can  correct  it,  nor  are  the  proper  parties 
before  the  court  for  that  purpose. 

The  deed  of  April  14,  1892,  supra,  not  being  opera- 
tive as  color  of  title  to  the  Chism  tract,  so  as  to  confer 
title  on  the  Crawford  Coal  &  Iron  Company  through 
adverse  possession  thereunder  for  seven  years,  under 
the  first  section  of  the  act  of  1819,  thereby  overriding 
the  previous  deed  to  Gemt,  the  deed  of  said  Crawford 
Coal  &  Iron  Company  to  Brier  Hill  Collieries  con- 
ferred no  title  to  it  as  to  the  Chism  tract,  and  the  com- 
plainant cannot  recover. 

The  same  result  must  follow  on  another  ground, 
aside  from  the  foregoing,  and  even  on  the  assumption 
that  title  did  pass  to  Brier  Hill  Collieries.  The  latter 
on  the  18th  day  of  October,  1904,  executed  a  deed  of 
trust  to  the  Mercantile  Trust  Company  purporting  to 
convey  the  Chism  tract,  along  with  many  other  tracts 
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of  land,  for  the  purpose  of  securing  an  issue  of  bonds. 
It  is  true  that  this  instrument  reserves  to  the  maker 
of  the  trust  deed  the  possession  of  the  property  until 
default,  with  the  right  to  operate  the  mines  on  the 
lands,  sell  the  product,  and  also  parts  of  the  land  from 
time  to  time,  requiring  the  trustee  to  join  in  the  deeds 
in  case  of  such  sales  and  release  his  title  to  the  pur- 
chaser, and  a  certain  proportion  of  the  proceeds  of  the 
sales  of  the  output  of  the  mines  and  of  the  sales  of  the 
tracts,  to  be  turned  over  to  the  trustee  to  pay  interest 
cupons  as  they  should  mature,  and  to  create  in  the 
trutee's  hands  a  sinking  fund  to  pay  the  principal; 
but  it  is  furthermore  true  that  the  instrument  purports 
to  convey  the  title  of  the  lands  to  the  trustee,  and  pro- 
vides that  in  case  of  default  he  shall  take  possession  of 
the  lands  and  sell  them  to  pay  the  debts  secured. 

In  this  State  the  complainant  cannot  succeed  in 
ejectment  unless  he  show  both  the  legal  title,  and  the 
right  of  immediate  possession.  Shannon's  Code,  sec- 
tion 4970.  This  section  of  the  Code  is  su£Scient  to 
cover  the  point,  but  our  cases  hold  with  unanimity  that 
the  plaintiff  inejectment  must  show  the  legal  title  in 
him.  King  v.  Coleman,  98  Tenn.,  562,  40  S.  W.,  1082 
Lowry  v.  Whitehead,  103  Tenn.,  396,  53  S.  W.,  731 
Garrett  v.  Land  Co,,  94  Tenn.  459,  479,  29  S.  W.,  726 
Hubhard  v.  Godfrey,  100  Tenn.,  158, 159,  47  S.  W.,  81 
Lang  ford  v.  Love,  3  Sneed  (35  Tenn.),  309;  Edwards 
V.  Miller,  4  Heisk.  (51  Tenn.),  314;  Campbell  v.  Camp- 
bell,  3  Head  (40  Tenn.),  325;  Crutsinger  v.  Catron,  10 
Humph.  (29  Tenn.),  27.    When  a  trust  deed  or  mort- 
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gage  is  made  in  this  State,  the  legal  title  to  the  prop- 
erty passes  at  once  to  the  trustee  or  mortgagee,  and 
he  is  entitled  to  the  immediate  possession  unless  the  in- 
strument contains  a  provision  to  the  contrary.  Bcmk 
V.  Evnng,  12  Lea  (80  Tenn.),  598,  600,  601;  Carter  v. 
Taylor,  3  Head  (40  Tenn.),  30, 33.  In  the  present  case, 
as  we  have  seen,  the  right  of  possession  was  reserved 
to  the  maker  of  the  trust  deed  until  default  made.  But, 
since  both  title  and  the  right  to  immediate  possession 
are  required  to  support  ejectment,  the  complainant 
could  in  no  event  recover  without  joining  the  trustee. 
This  was  not  done. 

Other  grounds  of  defense  are  claimed,  but  we  need 
not  consider  them,  since  the  chancellor's  decree  must  be 
reversed  and  the  bill  dismissed  on  each  and  both  of  the 
grounds  already  stated  and  considered. 

The  complainants  will  pay  all  of  the  costs  of  the 
cause. 
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State,  ex  reL,  Bonner  et  cd.  v.  Andbews, 

City  Comptroller. 

{Nashville.    December  Term,  1914.) 

1.  MANDAMUS.     Compelling  official  action.     Suit  by  taxpayers. 
Taxpayers  of  a  city  may,  by  mandamus,  compel  city  officers  to 

collect  privilege  taxes  imposed  by  statute  where  the  officers 
charged  with  the  duty  of  collecting  taxes  make  no  attempt  so 
to  do.     (Post,  pp.  560-578.) 

C&ses  cited  and  approved:  Diamond  v.  State,  123  Tmul,  S48; 
Knight  V.  Village  of  Thompsonville,  74  IlL  App.,  650;  In  re  Min- 
neapolis Police  Department  Relief  Ass'n,  86  Minn.,  802;  Stone 
V.  Bevans,  88  Minn.,  127;  Shepard  v.  Easterling,  61  Neb.,  882; 
State  V.  Cornwall,  97  Wis.,  666;  Land,  Log  ft  Lumber  Go.  v. 
Mclntyre,  100  Wis.,  246;  Id.,  100  Wis.,  268;  Johnson  v.  Black, 
108  Va.,  477;  Gathers  v.  Moores,  78  Neb.,  17;  Independent 
School  District  No.  6  v.  Collins,  16  Idaho,  336;  Walker  v. 
Village  of  DUlonvale,  82  Ohio  St,  137;  Wilcox  v.  Forth,  154 
Wis.,  422;  Read  v.  Cunningham,  126  Iowa,  304;  Finney  v.  Gamer, 
110  Tenn.,  67;  State  v.  Holt,  163  Ind.,  198. 

Cases  cited  and  approved:  State  v.  True,  116  Tenn.,  294; 
Park  V.  City  of  Laurens,  68  S.  C,  212;  Milster  v.  Spartanburg, 
68  S.  C.,  243. 

Cases  cited  and  distinguished:  Russell  v.  Tate,  62  Ark.,  641; 
Zuelly  V.  Casper,  160  Ind.,  466;  Kimble  et  al.  v.  Board  of  Com- 
missioners of  Franklin  County,  32  Ind.  App.,  377;  WoodrufT  v. 
New  York,  etc.,  R.  Co.,  129  N.  Y.,  27;  Central  R.,  etc.,  Co.  v. 
Pettus,  113  U.  S.,  116;  Fox  v.  Hale,  etc.,  Mining  Co.,  108  Gal., 
475;  Sands  v.  Greely  &  Co.  (C.  C),  83  Fed.,  772;  Grant  v.  Look- 
out Mt.  Co.,  93  Tenn.,  691;  Crampton  v.  Zabriskie,  101  TJ.  S., 
601;  Trustees  v.  Greenough,  106  U.  S.,  627. 

2.  LICENSES.    Compelling  collection.    Suit    by  taxpayers.    Lien. 
Taxpayers  of  a  city,  compelling  by  mandamus  city  officers  to  col- 
lect privilege  taxes  imposed  by  statute,  have  a  lien  on  funds 
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collected  by  the  officers  for  the  full  amount  of  expenses  and 
counsel  fees,  but  have  no  lien  on  judgments  recovered  for  taxes. 
iP08t,  pp.  560-578.) 

3.  LICENSES.    Privileges.    Enforcement.    "Debt." 

A  privilege  tax  is  a  "debt"  and  may  be  sued  on  as  such.  {Post,  pp, 
578,  579.) 

Cases  cited  and  approved:  State  v.  Nashville  Sav.  Bank,  84 
Tenn.,  Ill;  State  &  Davidson  County  v.  Hirsch  Bros.,  84  Tenn., 
40;  Union  ft  Planters'  Bank  v.  Memphis,  101  Tenn.,  154;  Mayor 
&  Aldermen  of  Jonesboro  v.  McKee,  10  Tenn.,  167;  Rutledge  v, 
Fogg,  43  Tenn.,  554;  State  v.  Duncan,  71  Tenn.,  680;  State  v. 
Railroad  Co.,  82  Tenn.,  56;  Nashville  v.  Cowan,  78  Tenn.,  209; 
E.  T.  V.  4b  G.  R.  Co.  v.  Morristown,  (Tenn.  Ch.  App.),  35  S.  W., 
771. 

4.  LICENSES.    Privilege  tax.    Statutory  provisions. 

A  privilege  tax  may  be  levied  by  statute,  either  on  a  percentage 
basis  or  for  a  fixed  sum,  and  when  so  imposed  may  be  sued  for 
as  a  debt  by  the  State,  county,  or  municipality.  (Post,  pp.  578, 
579.) 

5.  TAXATION.    Assessment  of  taxes.    EfTect.    "Debt." 

A  tax,  when  assessed  on  a  valuation  of  property,  creates  a  per- 
sonal ''debt"  in  favor  of  the  government  against  the  person 
whose  property  is  assessed.    {Po8t,  pp.  678,  579.) 

6.  LICENSES.    Privilege  tax.    Enforcement.    Suit  by  taxpayers. 
Taxpayers  of  a  city,  seeking  by  mandamus  to  compel  officers  to 

collect  a  privilege  tax  on  persons  continuing  to  sell  intoxicating 
liquors  notwithstanding  the  prohibition  law,  may  amend  their 
bill  so  as  to  bring  the  persons  liable  to  a  privilege  tax  before  the. 
court,  so  that  it  may  render  judgment  for  the  city,  or  may  cause 
distress  warrants  to  issue  for  the  immediate  collection  of  the 
tax,  or  may,  on  obtaining  an  assessment  of  the  tax,  cause  a 
scire  facias  to  issue  for  the  parties  assessed  to  show  cause  why 
they  should  not  be  held  liable  or  why  distress  warrants  should 
not  issue.    {Postf  pp.  579,  580.) 


556  TENNESSEE  EEPOETS,      [131  Tenn. 

State,  ex  rel.,  Bonner  v.  Andrews. 

7.  SCIRE  FACIAS.    Requisites.    Judgment. 

The  writ  of  scire  facias  Is  awarded  by  the  court  and  is  both  a 
writ  and  a  pleading,  but  must  be  based  on  some  matter  of 
record,  as  a  judgment,  bond,  or  some  entry  or  suggestion  of 
record.     (Post,  p.  580.) 

Cases  cited  and  approved:  State  v.  Johnson,  65  Tenn.,  198; 
State  Y.  Patterson,  66  Tenif.,  246;  Gregory  v.  Chadwell,  43  Tenn^ 
390;  Frierson,  Adm'r,  v.  Heirs  of  Harris,  46  Tenn.,  146;  Martin 
V.  Gorden,  4  Tenn.,  173;  Hayes  y.  Cartwright,  74  Tenn.,  139. 

8.  SCIRE  FACIAS.     Requisites  of  writ.     Manner  of  testing. 
The  writ  of  scire  facias  may  be  tested  by  demurrer,  or  if  fatally 

defective  by  writ  of  error  or  appeal.    {Post,  p.  580.) 

9.  LICENSES.    Privilege  tax.    Assessment. 

An  assessment  of  a  privilege  tax  is  void  where  it  does  not  show 
the  amount  due,  but  merely  contains  figures  and  ruled  columns 
without  dollar  marks.     (Post,  pp.  581,  582.) 

Cases  cited  and  approved:  Thompson  v.  Evans,  2  Tenn.  Ch. 
App.,  61;  Dunn  v.  Dunn,  99  Tenn.,  598;  Hamilton  v.  Brownsville 
Gaslight  Co.,  115  Tenn.,  150;  Barnes  v.  Brown,  1  Tenn.  Ch.  App., 
726;  Payton  v.  Stuart  &  Looney,  7  Tenn.,  156;  Mcintosh  v. 
Paul,  74  Tenn.,  45;  Rogers  v.  HoUings worth,  95  Tenn.,  357. 

10.  LICENSES.  Privilege  tax.  Assessment.  Scire  facias.  "Judg- 
ment." 
An  assessment  of  a  privilege  tax,  though  not  strictly  a  "Judg- 
ment," ascertains  the  amount  due,  at  least  provisionally,  and 
may  be  the  basis  of  a  scire  facias,  but  when  the  assessment  is 
wholly  void  scire  facias  is  necessarily  void.    {Post,  pp.  581,  582.) 


FROM  DAVIDSON. 


Appeal    from    the   Chancery   Court   of  Davidson 
County  to  the  Court  of  Civil  Appeals,  and  by  certiorari 


4  Thompson]  DECEMBER  TERM,  1914.  557 

state,  ex  rel.,  Bonner  v.  Andrews. 

from  the  Court  of  Civil  Appeals  to  the  Supreme  Court. 
— ^JoHN  Ai^usoN,  Chancellor. 

Jordan  Stokes,  Pbank  Slemons,  Laubent  Brown, 
Louis  Lbptwiok,  and  Rutherford,  &  Rutherford,  for 
relators. 

A.  6.  EwiNG,  Jr.,  and  F.  M.  Gerard,  for  defendant. 

Mr.  Chief  Justice  Neel  delivered  the  opinion  of  the 
Court. 

When  the  present  bill  was  filed  in  the  chancery  court 
of  Davidson  county,  the  situation  was  this :  The  pro- 
hibition law  applicable  to  Davidson  and  other  large 
counties  had  gone  into  effect,  but  notwithstanding  this 
fact  tipplers  continued  to  sell  intoxicating  liquors. 
They  had  no  license  and  could  procure  none.  Our 
statutes  imposed  a  tax  on  persons  exercising  privi- 
leges just  as  if  they  had  license;  the  privilege  tax 
bing  fixed  at  certain  sums.  This  court  in  a  published 
opinion  had  held  that  the  latter  tax  was  valid.  Dia- 
mond V.  State,  123  Tenn.,  348,  131  S.  W.,  666,  and 
cases  cited.  Notwithstanding  this  fact  municipal 
authorities  did  not  make  any  attempt  to  collect  these 
taxes.  The  reason  assigned  was  that  such  action 
would  somehow  interfere  with  the  enforcement  of  the 
principle  of  prohibition;  this  notwithstanding  the 
declared  policy  of  the  State,  evidenced  by  an  act  of 
the  legislature,  to  use  a  tax  as  a  means  of  compelling 
obedience  to  law.    In  this  state  of  affairs  certain  tax- 
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payers  filed  a  bill  in  the  name  of  the  State  seeking 
a  mandamus  to  compel  the  city  officers  to  collect  the 
taxes  referred  to.  This  bill  alleged  that  these  taxes 
amounted  to  more  than  $400,000.  The  comptroller  of 
the  city  was  made  defendant;  afterwards  by  supple- 
mentary proceedings  the  treasurer,  Myers,  and  the 
city  itself  were  made  defendants.  Such  proceedings 
were  had  as  that  about  $30,000  were  collected  by  the 
comptroller  and  treasurer  under  the  mandamus  which 
was  awarded,  and  this  sum  went  into  the  city  treas- 
ury. During  the  progress  of  the  cause  it  developed 
that,  in  order  to  make  the  proceedings  available 
against  about  sixty  of  the  delinquents,  additional  pro- 
ceedings were  undertaken  under  writs  of  sdre  facias. 
Orders  were  entered  directing  these  writs  to  be  served, 
commanding  the  persons  referred  to,  to  come  into 
court  and  show  cause  why  they  should  not  pay  the 
amounts  charged  against  them  severally  for  the  exer- 
cise of  the  privilege  of  liquor  selling,  in  which  it  was 
alleged  they  were  engaged.  These  proceedings  re- 
sulted in  the  payment  into  court  of  the  sum  of  about 
$5,000 ;  also  in  the  recovery  of  judgments  by  the  com- 
plainant, for  the  use  of  the  city,  against  many  of  these 
persons.  Some  part  of  the  $5,000  was  paid  into  court 
through  compromises  made  between  counsel  for  the 
relators  and  the  parties  charged. 

The  relators  moved  the  court  for  a  lien  for  their 
counsel  fees  and  for  expenses  incurred  in  realizing 
the  fund  and  the  judgments  and  for  all  the  labors  of 
their  counsel  in  the  cause,  on  the  said  $5,000  in  court 
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and  on  the  judgments  recovered.  The  chancellor 
granted  the  motion  as  to  the  $5,000  and  denied  it  as 
to  the  judgments;  furthermore  he  limited  the  lien  on 
the  $5,000  to  the  labor  and  expense  incurred  in  bring- 
ing that  amount  of  money  into  court.  From  this 
decree  the  relators  and  the  city  of  Nashville,  together 
with  the  comptroller  and  treasurer,  appealed  to  the 
court  of  civil  appeals.  That  court  modified  the  chan- 
cellor's decree  so  as  to  fix  a  lien  on  the  $5,000  and 
any  other  money  that  may  come  into  court,  in  the 
cause,  for  the  full  amount  of  the  fees  that  may  be 
due  counsel  for  all  of  their  services  performed  in  the 
cause,  but  affirmed  so  much  of  the  chancellor's  decree 
as  denied  a  lien  on  the  judgments  recovered.  The 
relators  have  not  filed  any  petition  in  this  court,  so 
the  correctness  of  the  chancellor's  decree  upon  this 
latter  aspect  of  the  case  is  not  before  us.  However, 
the  city  of  Nashville  and  its  treasurer  and  comptroller 
have  filed  into  this  court  a  petition  for  a  writ  of 
certiorari,  and  have  therein  assigned  errors  against 
the  chancellor's  decree,  questioning  his  right  to  grant 
any  lien  at  all. 

So  the  question  before  us  is  whether  the  relators 
are  entitled  to  a  lien  on  the  funds  which  they  caused 
to  be  brought  into  court;  it  appearing  that  it  was 
necessary  to  file  a  bill  for  the  purposes  stated,  because 
the  city,  through  its  officers,  persistently  and  inten- 
tionally failed  to  discharge  its  duty  in  the  collection 
of  the  taxes  mentioned. 
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We  think  it  is  perfectly  clear  that  the  court  of  civil 
appeals  acted  correctly  in  granting  the  lien.  The 
general  principles  governing  the  inquiry  are  fully 
stated  in  the  fifth  edition  of  Dillon's  Municipal  Cor- 
porations, vol.  4,  pp.  2763-2785.  In  these  pages  he 
states  the  doctrine,  and  discusses  it  in  the  light  of  the 
decisions.  We  shall,  however,  do  no  more  than  to 
briefly  refer  to  a  few  passages.  The  author  (section 
1579)  first  takes  up  the  subject  of  the  right  of 
property  holders  or  taxable  inhabitants  to  restrain 
municipal  corporations  and  their  oflScers  from  tran- 
scending their  lawful  powers  or  violating  their  legal 
duties  in  any  mode  which  will  injuriously  affect  the 
property  holders  or  taxpayers,  such  as  making  an 
unauthorized  appropriation  of  the  corporate  funds,  or 
an  illegal  or  wrongful  disposition  of  the  corporate 
properties,  or  levjdng  and  collecting  void  and  illegal 
taxes.  After  asserting  that  this  power  or  right  is  now 
generally  conceded  he  continues : 

''The  doctrine  of  the  preceding  section  is  also  sup- 
ported by  an  analogy  supplied  by  a  settled  rule  of 
equity  applicable  to  private  corporations.  In  these 
the  ultimate  cestuis  que  trust  are  the  stockholders. 
In  municipal  corporations  the  cestuis  que  trust  are  in 
a  substantial  sense  the  inhabitants  embraced  within 
their  limits.  In  each  case  the  corporation,  or  its  gov- 
erning body,  is  a  trustee.  If  the  governing  body  of 
a  private  corporation  is  acting  ultra  vires  or  fraudu- 
lently, the  corporation  is  ordinarily  the  proper  party 
to  prevent  or  redress  the  wrong  by  appropriate  action 
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or  suit  in  the  name  of  the  corporation.  But  if  the 
directors  will  not  bring  such  an  action,  our  jurispru- 
dence is  not  so  defective  as  to  leave  creditors  or  share- 
holders remediless ;  and  either  creditors  or  sharehold- 
ers may  institute  the  necessary  suits  to  protect 
their  respective  rights,  making  the  corporation  and 
the  directors  defendants.  This  is  a  necessary  and 
wholesome  doctrine.  Why  should  a  different  rule 
apply  to  a  municipal  corporation!  If  the  property 
or  funds  of  such  a  corporation  be  illegally  or  wrong- 
fully interfered  with,  or  its  powers  be  misused,  ordi- 
narily the  action  to  prevent  or  redress  the  wrong 
should  be  brought  by  and  in  the  name  of  the  corpora- 
tion. But  if  the  officers  of  the  corporation  are  parties 
to  the  wrong,  or  if  they  will  not  discharge  their  duty, 
why  may  not  any  inhabitant,  and  particularly  any 
taxable  inhabitant  who  will  be  injuriously  affected, 
be  allowed  to  maintain  in  behalf  of  all  similarly  sit- 
uated a  class  suit  to  prevent  or  avoid  the  illegal  or 
wrongful  act?  Such  a  right  is  especially  necessary 
in  the  case  of  municipal  and  public  corporations,  and 
if  it  be  denied  to  exist,  they  are  liable  to  be  plundered, 
and  the  taxpayers  and  property  owners,  on  whom  the 
loss  will  eventually  fall,  are  without  effectual  rem- 
edy."   Id.,  sec.  1580. 

After  further  discussing  the  subject,  in  its  negative 
aspect,  that  is,  the  right  to  restrain  illegal  action  on 
the  part  of  corporate  authorities.  Judge  Dillon  then 
adds  in  section  1588: 

131  Tenn.  36 
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**  Since  previons  editions  of  this  treatise,  the  views 
expressed  in  the  preceding  paragraphs  have  not  only 
been  steadily  adhered  to  by  the  courts,  but  in  some 
jurisdictions  at  least,  the  rights  of  taxpayers  have 
been  extended  to  give  more  effectual  protection  against 
illegal  acts  of  municipal  oflScers.  It  has  been  held  by 
the  courts  of  several  States  that  when  a  municipal 
or  other  public  corporation  has  a  cause  of  action 
which  should  be  prosecuted  for  its  use,  whether  that 
cause  of  action  be  legal  or  equitable,  and  its  governing 
body  or  other  proper  officer  wrongfully  neglects  or 
wrongfully  refuses  to  commence  an  action  thereon,  a 
taxpayer  may,  on  behalf  of  himself  and  all  others 
similarly  situated  commence  an  action  in  equity  to 
redress  the  wrong  to  the  corporation,  making  the  cor- 
poration a  defendant  as  trustee  for  all  its  members. 
Accordingly,  it  has  been  held  that  a  taxpayer  may  sue 
to  recover  back,  on  behalf  of  the  municipality,  moneys 
of  the  municipality  unlawfully  paid  to  officers,  con- 
tractors, and  others." 

A  reference  to  a  few  of  the  cases  may  be  useful. 
In  Russell  v.  Tate,  52  Ark.,  541,  13  S.  W.,  130,  7  L.  B. 
A.,  180,  20  Am.  St.  Sep.,  193,  a  bill  was  filed,  among 
other  things,  for  the  purpose  of  compelling  restitution 
to  the  town  treasury  of  the  town  of  Bussellville  of 
the  simi  of  $675,  paid  out  by  the  town  authorities  for 
wrongful  and  illegal  purposes.  In  granting  this  relief 
the  court  said : 

*  *  Suits  by  taxpayers  against  towns  and  their  officers 
to  prevent  or  remedy  misapplication  of  town  funds 
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are  not  only  allowed  by  statute,  bnt  it  is  the  prevailing 
doctrine  in  America  that  taxpayers  may  maintain 
them,  in  the  absence  of  statnte.  Their  relations  to 
the  municipality  are  analogous  to  those  of  stockhold- 
ers to  a  private  corporation.    .    .    . 

**  There  is  no  foundation  in  the  authorities  for  the 
claim  that  the  power  of  chancery  is  only  injunctive. 
It  would  be  a  reproach  to  justice  if  it  were  true.  In 
the  present  case  the  appropriation  was  made,  the  war- 
rant was  drawn,  and  the  money  paid  by  the  treasurer, 
before  an  attorney  could  have  comprehended  the  sit- 
uation and  have  written  the  caption  of  a  complaint. 
Chancery  has  ample  power  to  prevent  further  wrong 
and  require  reparation  for  that  which  has  been 
done.  * ' 

In  Knight  v.  Village  of  Thompsonville,  74  111.  App., 
550y  it  was  held  that  a  suit  might  be  brought  in  the 
name  and  for  the  benefit  of  a  municipal  corporation 
to  recover  property  belonging  to  the  corporation,  or 
for  any  money  which  had  been  paid  out,  expended, 
or  released  without  authority  of  law,  against  the 
party  having  the  money  or  property.  In  re  Minneapolis 
PoUce  Department  Relief  Ass'n,  85  Minn.,  302,  88 
N.  W.,  977,  was  a  case  wherein  it  appeared  that  an 
association  organized  for  certain  beneficial  purposes 
was  dissolved,  and  that  certain  funds  which  had 
been  given  by  the  city  to  the  association  would  revert 
to  the  city.  It  was  held  in  this  case  that  since  the 
city  had  a  cause  of  action  for  the  money,  it  was  the 
duty  of  its  officers  to  institute  legal  proceedings,  and 
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if  they  refused  to  perform  this  duty,  a  taxpayer  might 
apply  to  a  court  and  be  permitted  to  sue  in  equity 
in  behalf  of  himself  and  all  others  similarly  situated 
to  enforce  the  right.  In  Stone  v.  Beva/ns,  88  Minn., 
127,  92  N.  W.,  520,  97  Am.  St.  Rep.,  506,  it  was  held 
that  where  the  common  council  of  a  village  and  one 
of  its  members  had  entered  into  an  illegal  contract, 
on  which  such  member  had  received  money,  this  money 
might  be  recovered  for  the  village  in  a  suit  by  a  tax- 
payer. To  the  same  effect  are  Shepard  v.  Easterling, 
61  Neb.,  882,  86  N.  W.,  941;  State  v.  Cornwall,  97 
Wis.,  565,  73  N.  W.,  63;  Land,  Log  <&  Lumber  Co.  v. 
Mclntyre,  100  Wis.,  245,  75  N.  W.,  964,  69  Am.  St. 
Rep.,  915;  Id.,  100  Wis.,  258,  75  N.  W.,  964,  69  Am. 
St.  Rep.,  925.  In  Zuelly  v.  Casper,  160  Ind.,  455,  67 
N.  E.,  103,  63  L.  R.  A.,  133,  it  was  held  that  a  taxpayer 
of  a  county  might  bring  a  suit  in  his  own  name  on  be- 
half of  the  public  to  compel  restoration  to  the  treasury 
of  money  illegally  appropriated  as  fees  by  a  county 
officer  with  the  consent  of  the  board  of  commissioners, 
where  the  board  refused  to  bring  it;  the  board  being 
joined  as  defendant  in  the  action.  In  that  case  a  suit 
was  brought  to  recover  for  the  use  of  the  county  some 
$3,985,  charged  to  have  been  wrongfully  allowed  by 
the  board  and  unlawfully  paid  to  the  appellee  Casper, 
who  was  the  auditor  of  the  county  in  excess  of  the 
salary,  fees,  and  compensation  to  which  he  was  enti- 
tled under  statute.    The  court  said: 

*'The  reasons  given  by  the  courts  in  support  of 
the  right  of  a  taxpayer  to  maintain  an  action  to  enjoin 
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an  unlawful  disposition  of  public  funds  apply  with 
equal  force  where  the  wrong  has  been  accomplished, 
the  funds  dissipated,  and  the  public  officers,  whose 
duty  it  is  to  sue  for  and  recover  the  money,  obsti- 
nately or  corruptly  refuse  to  act.  In  the  case  of 
private  corporations,  it  has  often  been  decided  that  suit 
may  be  brought  by  a  stockholder,  on  behalf  of  the 
corporation,  against  the  directors  and  others  for 
frauds,  wrongs,  and  breaches  of  trust,  and  for  the 
recovery  from  them  of  money  of  which  the  corporation 
has  been  defrauded;  the  latter  being  joined  as  a  de- 
fendant. .  .  .  The  legal  principle  which,  under 
special  circumstances,  and  subject  to  somewhat  nar- 
row restrictions,  permits  a  stockholder  to  sue  for  the 
redress  of  wrongs  or  frauds  upon  the  corporation 
may,  without  violence,  be  extended  to  the  taxpayers 
of  public  corporations,  where  the  wrong  is  apparent 
the  equity  clear,  and  the  officers  charged  with  the  duty 
of  protecting  the  interests  of  the  taxpayers  refuse 
to  act."  160  Ind.,  455,  459,  67  N.  K,  103,  105,  63  L.  R. 
A.,  133,  135,  136. 

The  same  principles  were  asserted  in  Johnson  v. 
Black  103  Va.,  477,  49  S.  E.,  633,  68  L.  R.  A.,  264,  106 
Am.  St.  Rep.,  890,  -which  was  an  action  brought  against 
several  members  of  the  board  of  supervisors  to  compel 
the  return  of  money  illegally  taken  by  them  as  com- 
pensation for  their  services.  Other  cases  in  accord 
are  Cathers  v.  M cores,  78  Neb.,  17,  113  N.  W.,  119, 
14  L.  R.  A.  (N.  S.),  302;  Independent  School  District 
No.  5  V.  Collins,  15  Idaho,  335,  98  Pac,  857,  128  Am. 
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St.  Rep.,  76 ;  Walker  v.  Village  of  DUlonvale,  82  Ohio 
St.,  137,  92  N.  E.,  220,  19  Ann.  Gas.,  773 ;  and  WUcox 
V.  Forth,  154  Wis.,  422,  143  N.  W.,  165;  also  Reed  v. 
Cunningham,  126  Iowa,  304,  101  N.  W.,  1055.  In  a 
note  to  Gathers  v.  Moores,  supra,  as  reported  in  14 
L.  E.  A.  (N.  S.),  298,  most  of  the  cases  we  have  cited, 
and  several  others  in  accord,  may  be  found  briefly 
digested.  The  same  principles  were  applied  in  this 
State  in  Finney  v.  Gamer,  110  Tenn.,  67,  71  S.  W., 
592.  We  are  referred  to  Staie  v.  True,,  116  Tenn.^ 
294,  95  S.  W.,  1028,  as  an  opposing  authority.  This 
is  a  mistaken  conception  of  that  case.  It  distinctly 
approves  Finney  v.  Garner,  supra.  The  action  was 
brought  to  recover  of  Mr.  True,  C.  G.  Holman,  and 
others,  his  official  sureties,  as  former  chairman  of  the 
county  court  of  Bobertson  county,  and  I.  N.  Dorris 
and  others,  his  official  sureties  as  former  trustee  of  the 
county,  $1,000  and  interest  thereon,  paid  Mr.  True  by 
Dorris  as  trustee  out  of  the  fimds  in  his  hands  held 
for  the  use  of  the  public  schools  of  the  county,  upon 
a  warrant  issued  to  Mr.  True  by  C.  G.  Holman  as 
chairman  of  the  county  court,  in  payment  of  a  fee 
claimed  by  Mr.  True  for  services  rendered  under  em- 
playment  by  Mr.  Holman,  as  chairman,  in  a  suit 
brought  in  the  name  of  Robertson  county  against  the 
mayor  and  aldermen  of  the  town  of  Springfield  and 
the  said  I.  N.  Dorris,  as  county  trustee,  for  the  pur- 
pose of  preventing  a  misappropriation  of  public  school 
funds  then  in  the  hands  of  the  said  trustee,  arising 
from  taxes  levied  and    collected    in    the  territorial 
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bonndaries  of  Springfield,  for  the  maintenance  of  the 
public  schools.  It  was  held  that  Holman,  as  chairman 
of  the  county  court  of  Robertson  county,  had  no 
authority  to  bring  a  suit  for  the  county  or  to  employ 
counsel  for  any  purpose.  In  reply  to  the  claim  that 
the  quarterly  county  court  had  approved  the  action 
of  the  chairman,  it  was  said  in  the  opinion  that  that 
court  had  no  power  to  employ  counsel  and  procure 
a  suit  to  be  brought  to  prevent  a  misappropriation 
of  the  public  school  funds  in  the  hands  of  the  trustee 
of  the  county,  and  that  therefore  its  order  in  approv- 
ing the  contract  of  its  chairman  in  doing  so  was  a 
nullity;  that  the  public  school  funds  in  the  hands  of 
trustees  of  counties  are  not  the  property  of  the  coun- 
ties, and  that  their  authorized  agents  have  no  control 
over  them;  that  this  fxmd  does  not  go  into  the  county 
treasury,  cannot  be  appropriated  by  the  county  au- 
thorities to  any  purpose,  and  is  not  subject  to  the 
warrant  of  the  chairman  of  the  county  court ;  that  the 
trustee  is  required  to  keep  it,  from  whatever  source 
it  may  be  derived,  separate  and  apart  from  all  other 
county  funds  in  his  hands,  and  that  it  is  made  a  high 
misdemeanor  for  him  to  use  or  appropriate  it  to  other 
or  county  purposes.  It  is  further  held  that  under 
certain  statutes  mentioned  the  power  to  bring  such 
suits,  appertaining  to  the  school  fund,  was  vested  in 
the  State  superintendent  of  public  instruction,  and 
that  the  chairman  of  the  county  court  had  no  right 
to  intermeddle  with  the  matter. 
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Now  as  to  the  matter  of  a  lien  for  counsel  fees  and 
expenses.  This  point  is  fully  covered  by  Kimble  et  ai. 
V.  Board  of  Commissioners  of  Franklin  County,  32 
Ind.  App.,  377,  66  N.  E.,  1023,  approved  in  State  v. 
Holt,  163  Ind.,  198,  71  N.  E.,  653. 

The  facts  in  Kimble  v.  Board,  etc,  so  far  as  it  is 
necessary  to  state  them  were  these:  It  appears  that 
prior  to  the  bringing  of  that  suit  Kimble  and  others, 
composing  an  organization  known  sls  the  ''Franklin 
County  Taxpayers'  League,"  brought  suit  as  plain- 
tiffs for  the  use  of  the  board  of  commissioners  of 
Franklin  county,  Ind.,  in  the  Franklin  circuit  court, 
against  certain  named  commissioners  for  the  recovery 
of  the  amount  of  money  that  had  been  paid  by  that 
board  on  illegal  claims  made  by  the  said  commission- 
ers named;  that  the  suit  resulted  in  a  judgment  in 
favor  of  the  taxpayers  for  the  use  and  benefit  of  the 
said  board  against  the  several  defendants  therein  for 
sundry  amounts  aggregating  quite  a  large  sum;  that 
of  these  judgments  there  was  paid  into  the  hands  of 
the  clerk,  and  by  him  paid  over  to  the  taxpayers  who 
had  brought  the  suit,  the  sum  of  $1939.41 ;  that  of  this 
amount  the  taxpayer  plaintiffs  aforesaid  paid  over 
to  the  county  treasurer  $798.91  and  retained  $1,140.50; 
this  sum  being  retained  by  them  to  pay  counsel  fees 
and  expenses  incurred  in  the  prosecution  of  the  suits 
referred  to.  The  action  was  brought  by  the  board  of 
commissioners  to  recover  this  sum  so  retained;  the 
defense  was  that  the  sum  retained  was  not  more  than 
sufficient  to  cover  the  fees  and  expenses  referred  to. 
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The  court  after  approving  the  principles  already 
discussed  in  the  present  opinion,  said : 

''It  is  the  general  rule,  without  doubt,  that  trustees 
and  others  acting  in  a  fiduciary  capacity  are  entitled 
to  reasonable  allowances  for  costs  and  expenses  in- 
curred in  the  course  of  the  performance  of  their 
duties,  out  of  a  fund  which  has  been  secured  or  pro- 
tected by  their  efforts.  Woodruff  v.  New  York,  etc., 
R.  Co.,  129  N.  Y.,  27,  29  N.  E.,  251.  In  Trustees  v. 
Greenough,  105  U.  S.,  527,  26  L.  Ed.,  1157,  it  was  said 
to  be  a  general  principle  that  a  trust  estate  must  bear 
the  expense  of  its  administration,  and  that  where  one 
having  a  common  interest  with  others  in  a  trust  fund 
takes,  at  his  own  expense,  proper  proceedings  to  save 
it  from  destruction  or  to  restore  it  to  the  purposes 
of  the  trust,  he  is  entitled  to  reimbursement,  either 
out  of  the  fund  itself,  or  by  a  proportional  contribu- 
tion from  those  who  accept  the  benefits  of  his  efforts. 
See  Central  R.,  etc.,  Co.  v.  Pettus,  113  U.  S.,  116,  123, 
Sup.  Ct.,  387,  28  L.  Ed.,  915.  In  Fox  v.  Hale,  etc.. 
Mining  Co.,  108  Cal.,  475,  41  Pac.,  328,  it  was  said: 
'The  action  was  not  prosecuted  by  the  plaintiff  in 
his  own  right  or  for  his  own  exclusive  benefit.  He 
sued  in  behalf  of  the  corporation  to  recover  a  fund  in 
which  others  were  equally  interested,  and  the  judg- 
ment in  his  favor  was  for  the  use  and  benefit  of  the 
corporation.  He  was  therefore  not  entitled  to  receive 
the  amount  of  the  judgment  himself,  but  was  clearly 
entitled  to  an  allowance  out  of  the  moneys  collected 
of  his  reasonable  expenses,  including  counsel  fees.' 
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...  In  Sands  v.  Greely  eg  Co.  (C.  C),  83  Fed.,  772, 
where,  pending  a  receivership  an  investigation  of  the 
accounts  of  the  corporation  was  conducted  by  an  ex- 
pert accountant,  retained  and  paid  by  certain  cred- 
itors, which  investigation  resulted  in  the  realization 
of  a  large  sum  for  the  receivership,  it  was  held  that 
the  expense  of  such  investigation  would  be  charged 
against  the  fund,  and  the  disbursements  of  such  cred- 
itors in  that  behalf  would  be  paid  out  of  it. ' ' 

The  court  further  said : 

'*It  does  not  appear  from  the  answer  that  the 
county,  in  its  corporate  name,  was  made  a  party  to 
the  suits  for  the  recovery  of  the  moneys  illegally  ap- 
propriated; but  the  county  has  accepted  and  appro- 
priated a  portion  of  the  avails  of  those  suits,  and  in 
the  case  before  us  is  claiming  the  remainder  of  such 
proceeds.  Under  the  mode  of  proceeding  actually 
pursued,  all  the  proceeds  of  the  various  judgments 
came  into  the  possession  of  the  appellants.  It  was 
the  money  of  the  county,  and  the  appellants  held  it 
as  such.  Their  actual  situation  after  receiving  the 
moneys  was  that  of  persons  holding  in  a  fiduciary  ca- 
pacity  a  fund,  to  the  creation  or  recovery  of  which 
they  had  contributed  by  the  discoveries  and  suits  in- 
stigated by  them,  as  a  part  of  many  ultimate  cestuis 
que  tnist,  in  behalf  of  all  of  whom  they  proceeded. 
They  made  report  to  the  county  for  which,  they  held 
the  fund,  claiming  reimbursement  from  it,  not  for 
their  individual  services  or  *  trouble,'  but  for  their 
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actual  reasonable,  and  necessary  expenses  in  the  re- 
covery of  the  fund. '  * 

The  court  held  that  the  appellants  were  entitled  to 
their  fees  and  expenses,  and  had  the  right  to  retain 
a  sufficiency  for  that  purpose,  but  that  the  county  was 
not  precluded  by  their  report  on  this  subject,  and  was 
entitled  to  an  investigation  of  each  item  claimed,  with 
a  view  to  ascertaining  its  reasonableness  and  pro- 
priety or  the  contrary.    The  court  said  further : 

*'The  appellees  are  not  precluded  as  to  any  portion 
of  the  alleged  expenses.  Each  item  is  open  to  investi- 
gation, and  only  such  are  allowable  as  shall  be  proved 
to  be  reasonable  and  necessary.  This  is  true  of  attor- 
ney's fees,  as  well  as  of  the  other  expenses.  The 
attorneys  had  a  statutory  right  to  enter  notice  of  in- 
tention to  hold  a  lien  for  their  fees,  but  the  appellants 
can  claim  as  against  the  appellees  only  such  amount  as 
may  be  proved  to  be  reasonable." 

We  do  not  approve  the  action  of  the  taxpayers  in 
receiving  the  money  from  the  clerk,  nor  do  we  under- 
stand that  the  Indiana  court  approved  such  act;  but 
the  decision  was  in  effect  that,  being  in  possession  of 
the  funds,  they  were  entitled  to  retain,  when  sued 
therefor,  a  sufficiency  to  cover  counsel  fees  and  other 
expenses. 

From  the  various  cases  cited  as  well  as  the  text  of 
Dillon  quoted  it  is  apparent  that  the  kind  of  action 
we  have  under  examination  is  closely  assimilated  to, 
if  not  practically  identical  with,  those  suits  in  which 
minority  stockholders  sue  to  recover  illegal  disburse- 
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ments  made  by  the  governing  body,  or  to  enforce 
rights  of  action  belonging  to  the  corporation  which 
such  governing  body  refuses  to  bring.  The  right  to 
a  lien  for  counsel  fees  in  cases  of  this  character  was 
decided  in  the  case  of  Grant  v.  Lookout  Mt.  Co.,  93 
Tenn.,  691,  28  S.  W.,  90,  27  L.  R.  A.,  98.  The  syllabus 
of  that  case  sufficiently  expresses  its  substance  as  fol- 
lows: 

'*A  corporation  is  liable  for  complainants'  reason- 
able attorney's  fees,  incurred  in  the  successful  prose- 
cution of  a  just  and  necessary  suit  by  a  minority  of 
its  stockholders  against  itself,  its  officers  and  di- 
rectors, for  the  benefit  of  the  company,  to  enjoin  the 
fraudulent  disposition  of  its  properties,  or  to  recover 
the  properties  already  fraudulently  transferred.  And 
the  attorney's  fees,  in  such  case,  constitute  a  lien  upon 
the  property  recovered  by  the  suit." 

In  opposition  to  the  foregoing  views  we  are  referred 
by  counsel  for  defendants  to  the  cases  of  Park  v.  Citj/ 
of  Laurens,  68  S.  C,  212,  46  S.  E.,  1012,  and  MUster 
V.  Spartanburg,  68  S.  C,  243,  47  S.  E.,  141.  The  first 
of  these  cases  is  not  in  point.  It  appears  that  one  J. 
H.  Garrison,  a  resident  and  taxpayer  of  the  city  of 
Laurens,  instituted  a  suit  by  which  he  caused  to  be 
collected  a  large  sum  of  money  due  the  city  for  taxes 
which  the  city  authorities  had  refused  to  collect.  In- 
stead of  presenting  the  claim  for  attorney's  fees  in 
that  case,  the  promise  of  the  mayor  of  the  city  was 
taken,  to  the  effect  that,  on  presentation  of  a  claim 
before  the  city  authorities,  a  reasonable  fee  would  be 
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paid.  On  this  promise  a  suit  was  brought  by  the 
attorney  directly  against  the  city,  and  it  was  held  that 
the  mayor  had  no  power  to  bind  the  city  by  his  prom- 
ise; furthermore  that  the  facts  stated  raised  no 
implied  promise,  or  other  privity  between  the  com- 
plaining attorney  and  the  city.  The  court,  however, 
added,  by  way  of  explanation  and  to  prevent  miscon- 
ception the  following : 

'  *  To  avoid  misunderstanding,  it  may  be  well  to  say, 
the  right  of  Garrison  [the  taxpayer  who  had  brought 
the  suit  to  recover  taxes]  to  bring  his  action  for  coun- 
sel fees  and  other  expenses,  on  the  ground  that  he 
made  these  disbursements  in  securing  a  public  mu- 
nicipal right  which  the  city  council  refused  to  enforce, 
is  not  here  involved.  Such  an  action  would  in  no  wise 
depend  upon  any  claim  by  Garrison's  attorney  to 
represent  the  city  of  Laurens,  or  its  council,  such  as  is 
alleged  in  this  complaint;  but,  if  it  could  stand  at  all, 
would  have  to  rest  on  the  principle  thus  laid  down  in 
Keener  on  Quasi  Contracts,  341 : '  Where  an  obligation 
is  imposed  by  law  upon  a  person  to  do  an  act,  because 
of  the  interest  which  the  public  has  in  its  perform- 
ance, it  would  seem  that  on  the  defendant's  failure  to 
perform,  a  person  performing  the  same  with  the 
expectation  of  receiving  compensation  should  be  al- 
lowed to  recover  against  the  defendant.'  " 

In  MUster  v.  Spartanburg,  supra,  it  appeared  that 
the  attorneys  for  the  petitioners  in  a  case  similar  to 
the  Laurens  Case  moved  for  an  order  of  reference  to 
ascertain  what  fee  should  be   allowed   them   for   the 
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taxes  brought  into  the  city  treasury.  This  motion  was 
denied  on  two  grounds.  The  first  was  that  the  com- 
plaining taxpayer  who  had  brought  the  suit  to  recover 
the  taxes  could  not  be  regarded  as  the  representative 
of  the  municipality  so  as  to  make  his  contracts  for 
reasonable  counsel  fees  binding  on  the  city  as  its 
representative.  The  second  ground  was  that  the  pro- 
ceeding was  one  brought  to  obtain  the  writ  of  man 
damns,  and  that  under  it  no  money  came  into  court, 
but  that  it  was  paid  directly  to  the  city.  The  court 
said: 

*  *  The  only  possible  ground  on  which  this  claim  could 
be  placed  is  that  Abbott  and  Milster,  as  citizens  and 
taxpayers,  should  be  regarded  as  representing  the 
city  in  a  matter  of  public  concern,  in  which  the  city 
council  refused  to  act  for  the  city.  Even  if  their  con- 
tract for  attorney's  fees  could  be  regarded  as  a 
contract  of  the  city  standing  on  as  high  ground  as  if 
it  had  been  made  directly  with  the  city  council,  pay- 
ment of  the  fees  could  be  not  adjudged  in  a  mandamus 
proceeding.  In  such  a  proceeding  the  court  has  no 
control  of  the  funds  after  they  are  paid  to  the  city 
council.  If  there  is  any  contract,  express  or  implied, 
with  either  of  the  petitioners,  or  their  attorneys,  it 
can  only  be  enforced  by  a  direct  suit  against  the  city.'' 

As  to  the  first  ground,  we  believe  the  decision  is 
contrary  to  the  gi'eat  weight  of  authority,  as  shown 
by  our  previous  discussion.  As  to  the  second  point, 
it  is  inapplicable  to  the  $5,000  actually  in  court  in  the 
case  before  us.    It  is  unnecessary  to  consider  whether 
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in  a  mandamus  proceeding  of  the  kind  pending  in  a 
chancery  court  of  this  State  an  order  might  be  proij- 
eriy  made  directing  the  payment  into  court  of  a  suflS- 
ciency  of  the  funds  collected  to  pay  expenses  and  coun- 
sel fees,  and  only  the  balance  into  the  city  treasury. 
Such  an  order  was  applied  for  in  the  chancery  court, 
denied  there,  and  the  action  of  the  chancery  court  sub 
sequently  affirmed  by  the  court  of  civil  appeals;  but 
that  phase  of  the  matter  was  not  brought  to  this  court. 
Therefore  we  do  not  consider  it. 

It  is  urged  by  counsel  for  the  city  that  no  part  of 
the  $5,000  should  be  appropriated  to  the  payment  of 
expenses  and  counsel  fees,  since  it  has  been  held  in 
this  State  that  the  property  of  a  municipality  in  actual 
use  for  public  purposes  cannot  be  levied  on  for  its 
debt,  and  that  moneys  due  it  cannot  be  gamisheed. 
It  is  furthermore  objected  that  the  taxes  or  funds 
belonging  to  such  corporation  cannot  be  interrupted  in 
their  course  to  the  treasury,  and  this  proposition,  as 
a  general  one  is  supported  by  authority.  However, 
these  principles  do  not  apply  to  the  exceptional  situa- 
tion that  occurs  when  the  city  authorities  refuse  to 
take  steps  to  recover  or  collect  claims  belonging  to 
the  city  outstanding  in  the  hands  of  other  persons. 
The  city  authorities  are  trustees  for  all  of  the  cor- 
porators. When  these  trustees  refuse  to  act  and  the 
cestvis  que  trust  supply  the  public  need  by  taking 
proper  action  to  realize  the  trust  funds,  they  are  en- 
titled out  of  the  fund  to  receive  their  reasonable  coun- 
sel fees  and   expenses,   incurred    in   and    about   the 
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matter,  as  in  the  case  of  other  trust  funds.  There 
should  only  go  into  the  treasury  what  is  left  after  such 
reasonable  deductions.  These  deductions  are  a  -charge 
attaching  to  the  fund,  and  should  be  made  in  the  case 
in  which  the  fund  is  realized.  It  is  a  useless  thing, 
as  it  seems  to  us,  as  well  as  unjust,  to  turn  the  parties 
away  who  have  been  instrumental  in  supplying  the 
lack  caused  by  the  breach  of  duty  on  the  part  of  the 
city  authorities,  and  remit  to  them  a  right  of  action 
against  the  city  based  on  an  implied  assumpsit.  As  to 
the  point  made  that  the  funds  due  a  city  should  not 
be  interrupted  in  their  course  from  the  city's  debtor 
to  the  city's  treasurj^,  it  must  be  remembered  that  in 
cases  like  the  present  such  funds  would  never  begin 
their  course  to  the  treasury  but  for  the  activity  of 
persons  occupying  similar  relations  to  the  taxpayers, 
who  in  this  case  are  asking  for  their  counsel  fees  and 
expenses. 

It  is  insisted  by  counsel  for  the  city  that  if  claims 
of  the  kind  put  forward  in  the  case  before  us  are 
recognized,  the  effect  upon  cities  will  be  very  disas- 
trous, because,  it  is  said  speculative  suits  will  be 
brought  for  the  purpose  of  realizing  fees.  Suits  of 
this  character  have  not  had  the  effect  suggested  when 
applied  to  private  corporations,  and  there  is  no  reason 
to  apprehend  any  different  results  in  respect  of  mu- 
nicipal corporations.  Moreover,  as  was  said  by  Mr. 
Justice  Field  in  Crampton  v.  Zabriskie,  101  U.  S., 
601,  609  (25  L.  Ed.,  1070) : 
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**The  courts  may  be  safely  trusted  to  prevent  the 
abuse  of  their  process  in  such  cases." 

And  we  may  properly  quote  on  this  same  phase  of 
the  matter  what  is  said  by  Judge  Dillon  in  his  great 
work  on  Municipal  Corporations: 

**  There  is  no  doubt  but  that  the  corporation  may 
in  its  own  name  bring  suits,  in  proper  cases,  to  be 
relieved  against  illegal,  unauthorized,  or  fraudulent 
acts  on  the  part  of  its  officers.  Since,  however,  ex- 
perience has  shown  how  liable  these  corporations  are 
to  be  betrayed  by  those  who  have  the  temporary  man- 
agement of  their  concerns,  it  would  never  do,  we  think, 
for  the  courts  to  hold  that  relief  against  illegal  or 
wrongful  acts  can  be  had  only  by  an  authorized  suit 
brought  by  and  in  the  name  of  the  corporation. ' '  Id. 
(5th  Ed.),  sec.  1586. 

It  results  that  the  decree  of  the  court  of  civil  ap- 
peals on  this  branch  of  the  case,  remanding  the  cause 
to  the  chancery  court  for  an  account  of  fees  and  ex- 
penses and  the  payment  thereof  out  of  funds  in  court, 
or  that  may  be  hereafter  brought  into  court,  must  be 
affirmed. 

There  is  another  branch  of  the  case  which  will  now 
be  considered. 

As  stated,  the  bill  was  filed  by  the  State  on  relation 
of  certain  taxpayers,  for  the  purpose  of  obtaining  a 
mandamus  to  compel  the  collection  of  privilege  taxes, 
alleged  to  be  due  the  city  of  Nashville,  which  the  said 
city  refused  to  collect,  although  it  was  in  law  bound 
thereto.    Such  proceedings  were  had  as  that  the  comp- 
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troller  of  the  city  was  ordered  to  assess  a  large  num- 
ber of  persons  alleged  to  have  been  exercising  the 
privilege  referred  to.  Among  these  persons  were  C- 
C.  Waggoner,  The  Ocean,  and  M.  H.  Skalowski.  As  to 
these  persons  a  scire  facias  was  awarded  bringing 
them  before  the  court  to  show  cause,  if  any  they  had^ 
why  they  should  not  pay  these  taxes.  They  answered 
the  writs,  denying  liability,  and  evidence  was  taken. 
The  result  was  that  the  chancellor  held  that  the  first 
named  was  not  liable,  but  that  The  Ocean  and  Ska- 
lowski were  each  liable,  and  judgments  were  rendered 
in  favor  of  the  complainant  for  the  use  and  benefit 
of  the  city  of  Nashville  against  these  latter  two  for 
the  privilege  tax  claimed  to  be  due.  They  both  ap- 
pealed to  the  court  of  civil  appeals.  The  complainant 
appealed  to  that  court  from  the  decree  as  to  Wag- 
goner. In  the  court  of  civil  appeals  the  chancellor's 
decree  was  reversed  as  to  Skalowski  and  The  Ocean, 
and  they  were  discharged ;  while  that  court  hold  Wag- 
goner liable,  thus  likewise  reversing  the  chancellor. 
All  of  the  parties  have  brought  the  case  to  this  court 
by  their  several  writs  of  certiorari  obtained  on  peti- 
tions filed. 

It  is  objected  in  behalf  of  all  three  of  the  parties^ 
mentioned  that  there  can  be  no  recovery  against  them 
because  there  was  no  record  on  which  the  writ  of  scire 
facias  could  properly  issue  in  the  chancery  court.  We 
are  constrained  to  hold  this  contention  sound. 

A  privilege  tax  is  a  debt,  and  may  be  sued  on  as 
such.   State  v.  Nashville  Sav.  Bank,  84  Tenn.  (16  Lea)^ 


^ 


4  Thompson]  DECEMBER  TERM,  1914.  579 

state,  ex  rel.,  Bonner  y.  Andrews. 

111.  Such  a  tax  levied  by  statute,  either  upon  a  per- 
centage basis  or  for  a  fixed  sum,  may  be  sued  for  as 
a  debt  by  the  State  and  county,  and,  we  may  add, 
also  by  a  municipality,  though  there  has  been  no  other 
assessment  than  that  made  by  the  statute.  State  £ 
Davidson  County  v.  Hirsch  Bros.,  84  Tenn.  (16  Lea), 
40.  In  the  case  of  other  kinds  of  taxes  an  assessment 
is  necessary,  where  a  valuation  of  property  must  be 
made  to  fix  the  amount.  Union  <&  Planters'  Bank  v. 
Memphis,  101  Tenn.,  154,  46  S.  W.,  557.  A  tax  when 
assessed  creates  a  personal  debt  in  favor  of  the  gov- 
eiToment  against  the  person  whose  property  is  as- 
sessed. Mayor  &  Aldermen  of  Jonesboro  v.  McKee, 
10  Tenn.  (2  Terg.),  167;  Rutledge  v.  Fogg,  43  Tenn. 
(3  Cold),  554,  568,  569,  91  Am.  Dec,  299;  State  v.  Dun- 
can,  71  Tenn.  (3  Lea),  680;  State  v.  Railroad  Co.,  82 
Tenn.  (14  Lea),  56,  62;  Nashville  v.  Cowan,  78  Tenn. 
(10  Lea),  209;  E.  T.  F.  S  G.  R.  Co.  v.  Morristown, 
(Tenn.  Ch.  App.),  35  S.  W.,  771. 

It  is  apparent,  therefore,  that  without  an  assess- 
ment the  complainants  could  have  brought  before  the 
court  the  city  of  Nashville  and  all  the  parties  exer- 
cising the  privilege  complained  of,  and  have  obtained 
a  judgment  directly  against  such  parties  for  the  use 
of  the  city.  It  is  also  apparent  that  upon  bringing 
the  assessment  officer  before  the  court  and  causing 
assessment  to  be  made,  the  complainants  could  then 
have  amended  their  bill  so  as  to  bring  the  taxpayers 
before  the  court  directly,  and  in  that  form  they  could 
have  obtained  judgment  in  their  name  in  favor  of  the 
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city.  Likewise  they  could  have,  under  order  of  the 
court,  caused  distress  warrants  to  issue  for  the  imme- 
diate collection  of  the  tax.  Again,  they  could  prop- 
erly follow  the  method  pursued  in  the  present  case; 
that  is,  on  obtaining  an  assessment  they  could  have 
caused  a  scire  facias  to  issue  for  the  parties  to  show 
cause  why  they  should  not  be  held  liable,  or  rather 
why  the  distress  warrants  should  not  issue.  This 
course  is  desirable  where  it  is  apprehended  that  the 
tax  may  be  contested,  or  it  is  believed  there  may  be 
some  reasonable  ground  for  failure  to  pay. 

However,  if  the  method  of  scire  facias  be  adopted, 
the  practice  must  conform  to  the  requirements  of  that 
proceeding.  The  writ  of  scire  facias  is  always 
awarded  by  the  court,  and  is  both  a  writ  and  a  plead- 
ing, likened  sometimes  to  a  declaration.  State  v. 
Johnson,  65  Tenn.  (6  Baxt.),  198,  199;  State  v.  Pat- 
terson, 66  Tenn.  (7  Baxt),  246.  It  has  been  likened 
also  to  a  bill  in  chancery.  8  Bacon,  Abridg.,  620.  It 
is  also  called  in  a  general  way  an  action.  Gregory  v. 
Chacki:ell,  43  Tenn.  (3  Cold.),  390.  But  a  scire  facias 
must  be  based  upon  some  matter  of  record,  as  a  judg- 
ment, bond,  or  some  entry  or  suggestion  of  record. 
Gregory  v.  Chadivell,  supra;  Frierson,  Adm'r,  v.  Heirs 
of  Harris,  45  Tenn.  (5  Cold.),  146,  94  Am.  Dec,  220; 
Martin,  qui  tarn,  v.  Gorden,  4  Tenn.  (3  Hayw.),  173. 
It  may  be  tested  by  demurrer,  or  if  fatally  defective 
by  writ  of  error  or  appeal.  Hayes  v.  Cartwright,  74 
Tenn.  (6  Lea),  139,  143,  144. 
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In  our  judgment  the  writs  of  scire  facias  against 
the  three  parties  mentioned  in  the  present  case  are 
fatally  defective  because  they  are  not  based  upon  any 
proper  entry  of  record.  That  is  to  say,  in  the  aspect 
of  the  case  before  us,  they  could  only  have  been  based 
upon  an  assessment.  But  the  assessments  are  void 
because  they  do  not  show  the  amount  due.  They  con- 
tain figures  and  ruled  columns,  but  no  dollar  marks. 
This  is  fatal.  Thompson  v.  Evans,  2  Tenn.  Ch.  App., 
61,  71;  Dunn  v.  Dutm,  99  Tenn.  (15  Pickle),  598,  42 
S.  W.,  259;  Hamilton  v.  Brownsville  Gaslight  Co.,  115 
Tenn.  (7  Gates),  150,  90  S.  W.,  159;  Barnes  v.  Brown, 
1  Tenn.  Ch.  App.,  726.  An  assessment  is  not  strictly 
a  judgment,  but  ascertains  the  amount  due,  at  least 
provisionally,  and  may  well  be  the  basis  of  a  scire 
facias.  But  when  the  assessment  is  wholly  void  the 
scire  facias  has  nothing  to  rest  on,  and  is  itself  neces- 
sarily void.  This  is  apparent  from  the  form  of  judg- 
ment that  must  be  entered,  which  is  for  the  issuance 
of  an  execution  on  the  judgment  on  which  the  writ 
was  based,  and  not  a  new  judgment  in  favor  of  the 
plaintiff  in  the  said  former  judgment.  Payton  v.  Stu- 
art (&  Looney,  7  Tenn.  (Peck),  156,  158;  Mcintosh  v. 
Podd,  74  Tenn.  (6  Lea),  45,  47;  Rogers  v.  Boilings- 
worth,  95  Tenn.  (11  Pickle),  357,  359,  360,  32  S.  W., 
197.  But  if  this  were  the  only  trouble,  the  matter 
could  be  remedied  in  this  court.  Since,  however,  there 
can  be  no  judgment  under  which  the  writs  could  issue, 
there  can  be  no  order  or  decree  here  for  the  issuance 
of  an  execution. 
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For  the  deficiencies  thus  indicated,  the  proceedings 
against  the  three  parties  named  must  be  dismissed, 
at  the  costs  of  the  complainant  relators. 

We  have  carefully  read  all  the  evidence  adduced 
for  and  against  each  of  the  three  persons  or  parties 
named,  and  it  must  not  be  understood  that  we  concur 
in  the  opinion  of  the  court  of  civil  appeals  on  the 
ground  on  which  they  discharged  The  Ocean  and  Ska- 
lowski.  Neither  do  we  say  that  they  would  be  liable 
under  these  facts.  We  simply  do  not  pass  on  the  facts ; 
nor  do  we  pass  on  the  facts  as  to  Waggoner. 
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Wood  v.  Gbbbn  et  al.* 
{Ndshville.    December  Term,  1914.) 

1.  APPEAL  AND  ERROR.    AMlgnmentt  of  error.     Rule  of  court. 
Under  Rule  of  Cdurt,  sec.  14»  subsec.  8  (160  S.  W.,  Ix),  requiring 

that,  when  the  error  alleged  is  to  the  admission  or  rejection  of 
evidence,  the  specification  shall  quote  the  full  substance  of  the 
eyidence,  with  citation  of  the  record  where  it  and  the  ruling 
may  be  found,  an  assignment  of  error  that  "the  chancellor  erred 
in  excluding  from  the  hearing  all  eyldence  tending  to  show  oral 
statements  by  one  E.  in  the  transactions  involved  under  the 
petition  herein,  and  particularly  that  part  of  such  evidence  as  is 
set  out  at  length  in  the  wayside  bills  of  exception  filed  by  both 
parties,"  was  not  in  compliance  with  the  rule  of  court,  and  is 
overruled.     {Post,  pp.  586,  587.) 

2.  ACCOUNT  STATED.    Implied  assent  of  party.    Transaction  be- 
tween banks. 

Where  the  N.  Bank  remitted  $20,000  to  New  York  to  the  account 
of  the  M.  Bank,  the  vice  president  of  the  M.  Bank  seeing  the 
entry  on  the  books  of  the  N.  Bank  and  making  no  objection, 
there  was  an  account  stated  between  the  parties,  not  to  be  re- 
opened, in  the  absence  of  fraud,  mistake,  or  surprise.  (Post,  p, 
587.) 

3.  BANKS    AND    BANKING.     Certificate    of     deposit.     Validity. 
Funds  to  support. 

Where  the  N.  Bank  issued  a  certificate  of  deposit  in  exchange  for  a 
draft  of  the  same  amount  on  New  York  issued  by  the  M.  Bank, 
the  draft  being  held  as  a  cash  item  by  the  N.  Bank  by  instruc- 
tion of  its  vice  president,  who  was  also  president  of  the  M. 
Bank,  and  not  being  presented  for  payment  until  after  the  fail- 


*  On  the  question  as  to  wliat  constitutes  an  account  stated,  see 
note  in  27  L.  R.  A.,  811.  As  to  the  effect  of  retaining  statement 
of  account  to  render  it  an  account  stated,  see  note  in  29  L.  R.  A. 
(N.  S.),  334.  As  to  the  imputation  of  knowledge  of  bank  officers 
to  bank,  where  officers  are  personally  interested,  see  notes  in  29 
L.  R.  A.  (N.  S.),  558,  and  49  L.  R.  A.  (N.  S.),  764.  As  to  power 
of  a  corporation  to  deal  in  stock  of  other  corporations,  see  note 
in  18  L.  R.  A.,  252.  And  as  to  liability  resulting  from  investing 
trust  funds  in  corporate  stock,  see  note  in  44  L  R-.  A.  (N.  S.),  930. 
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are  of  the  N.  Bank,  when  it  was  presented  to  the  receiver,  pay- 
ment was  properly  refused;  the  certificate  not  being  valid  in 
the  hands  of  the  M.  Bank,  since  there  was  no  money  in  the  N. 
Bank  on  which  the  certificate  of  deposit  could  rest  (Post,  pp. 
687-589.) 

4.  BANKS  AND  BANKING.    Ofncers.    Authority.    Letter  of  Intro- 
duction. 

Where  the  vice  president  of  the  N.  Bank  took  to  the  M.  Bank  a 
letter,  signed  by  the  cashier  of  the  N.  Bank,  introducing  him, 
which  was  typewritten  all  open-epaced,  except  a  notation,  single- 
spaced  and  crowded  into  the  bottom  of  the  letter  Just  above  the 
signature,  that  he  had  full  authority  to  represent  N.  Bank  in 
all  matters,  Including  New  York  exchange,  such  letter,  carrying 
notice  on  its  face  that  it  had  been  altered,  was  not  binding  on 
the  N.  Bank  as  a  representation  of  its  vice  president's  authority. 
{Post,  p.  589.) 

5.  BANKS  AND  BANKING.    Officers.    Authority.     Estoppel. 
Although  one  E.  dictated  the  policy  and  dominated  the  action  of 

the  N.  Bank,  in  the  absence  of  knowledge  of  the  M.  Bank  of 
the  fact,  such  bank  could  not  rely  on  the  condition,  so  that  no 
estoppel  could  arise  out  of  it  in  respect  to  certain  dealings  be- 
tween the  two  banks.    (Post,  p.  590.) 

6.  BANKS  AND  BANKING.    Officers.    Act  In  excees  of  authority. 
Imputation  of  knowledge. 

Where  the  vice  president  of  the  N.  Biank,  in  treating  with  the  M. 
Bank  for  the  purchase  of  its  stock,  ostensibly  for  the  N.  Bank» 
but  in  reality  for  himself,  was  acting  fraudulently  and  in  hla 
own  Interest,  perpetrating  a  fraud  on  both  banks,  his  knowledge 
could  not  be  imputed  to  the  N  Bank,  to  bind  it  under  the  terms 
of  the  transaction  as  consummated  by  him.     iPost^  pp.  590,  591.) 

Case  cited  and  approved:    Ruohs  v.  Bank,  94  Tenn.,  57. 

7.  BANKS  AND  BANKING.    Officer.    Act  In  excess  of  authority. 
Estoppel. 

Where  the  N.  Bank  retained  one  as  vice  president  who  had  se- 
cured his  control  of  it  by  a  series  of  questionable  transactlonB» 
it  did  not  thereby  become  liable  for  his  subsequent  fraudulent 
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acts  In  purporting  to  represent  it  in  purcliaBing  the  stock  of  the 
M.  Bank,  ostensibly  for  the  N.  Bank,  but  in  reality  for  himself. 
iPosty  pp.  592,  593.) 

S.  BANKS  AND  BANKING.  Deposit.  Trust  fund  as  general  de- 
posit. 
Where  the  N.  Bank  remitted  |20,000  to  New  York  to  the  credit  of 
the  M.  Bank,  the  fund  was  not  a  special  deposit  and  trust  fund 
for  the  benefit  of  the  stockholders  of  the  M.  Bank,  from  whom 
one  E.,  vice  president  of  the  N.  Bank,  and  purporting  to  act  for 
such  bank,  but  in  reality  for  himself,  had  purchased  the  stock 
of  the  M.  Bank,  since  the  N.  Bank  had  no  knowledge  of  the  pur- 
pose for  which  the  M.  Bank  intended  to  use  the  money,  and  so 
did  not  place  the  fund  in  New  York  in  trust  for  that  purpose. 
iP09t,  pp.  593,  594.) 

9.  BANKS  AND  BANKING.  Purchase  of  stock  In  other  bank. 
Ultra  vires.  Statute. 
Under  Shannon's  Code,  sees.  2083,  2084,  2085,  prescribing  charter 
powers  of  discount  and  sayings  banks,  the  contract  of  such  a 
bank,  through  its  officers,  to  purchase  of  the  stockholders  of 
another  bank  their  stock  therein,  was  absolutely  void,  as  being 
ultra  vires.    {Post,  pp.  594-599.) 

Acts  cited  and  construed:    Acts  1875,  ch.  142;  Acts  1883,  ch.  168. 

Cases  cited  and  approved:  Marble  Co.  y.  Harvey,  92  Tenn.,  115; 
Miller  V.  Insurance  Co.,  92  Tenn.,  167;  Clark  v.  Railroad,  123 
Tenn.,  245;  Hotel  Co.  v.  Dyer,  125  Tenn.,  302;  Concord  N.  Bank 
v.  Hawkins,  174  TJ.  S.,  364;  California  N.  Bank  v.  Kennedy,  167 
U.  S.,  362;  Central  Transp.  Co.  v.  Pullman  Pa.  Car.  Co.,  139  U. 
S..  24;  De  La  Vergne  Refrigerating  M.  Co.  v.  German  Savings 
Institution,  175  U.  S.,  40;  Anglo-American  Land  Mortgage  Agency 
Co.,  Ltd.,  V.  Lombard,  123  Fed.,  721;  Hadley  v.  Bankers'  Trust 
Co.,  157  Mo.  App.,  557. 

Code  cited  and  construed:    Sec.  2083-2085  (S.) ;  Sec.  2097  (S.). 


FROM  DAVIDSON. 
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Appeal  from  the  Chancery  Court  of  Davidson 
County. — John  Aluson,  Chancellor. 

Jas.  Gauagheb  and  L.  H.  Gkavbs,  for  plaintiflf. 

H.  H.  Babb  and  W.  B.  Makb,  for  defendants. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  case  styled  in  the  margin  is  a  proceeding  pend- 
ing in  the  chancery  court  of  Davidson  county  to  wind 
up  the  City  Savings  Bank  as  an  insolvent  corpora- 
tion. Two  receivers  were  appointed,  and  the  estate 
is  in  course  of  settlement  there.  The  Memphis  Bank 
&  Trust  Company,  also  a  corporation,  is  an  interven- 
ing petitioner,  seeking  to  have  allowed  as  a  debt 
against  the  assets  certain  claims  as  follows :  One  for 
$14,422.24,  and  another  for  $8,525,  with  interest.  The 
chancellor  disallowed  these  claims,  and  the  petitioner 
has  appealed  and  assigned  errors. 

The  first  error  assigned  is  in  the  following  language : 

*^The  chancellor  erred  in  excluding  from  the  hear- 
ing all  evidence  tending  to  show  oral  statements  by 
Moreau  P.  Estes  in  the  transactions  involved  under 
the  petition  herein,  and  particularly  that  part  of  such 
evidence  as  is  set  out  at  length  in  the  wayside  bills  of 
exception  filed  by  both  parties. ' ' 

This  assignment  is  overruled  because  not  in  compli- 
ance with  Rules  of  the  Court,  section  14,  subsec.  3 
(160  S.  W.,  ix),  which  requires  that: 
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'*When  the  error  alleged  is  to  the  admission  or  re- 
jection of  evidence,  the  specification  shall  quote  the 
full  substance  of  the  evidence  admitted  or  rejected, 
witii  citation  of  the  record  where  the  evidence  and  rul- 
ing may  be  found. ' ' 

The  other  errors  assigned  may  all  be  disposed  of  by 
determining,  firstly,  whether  a  certain  charge  of 
$20,000  against  the  Memphis  bank  appearing  in  the 
current  account  of  the  Nashville  bank  was  a  proper 
charge  against  the  former,  and  secondly,  whether  a 
certificate  of  deposit  of  $8,525,  held  by  the  Memphis 
bank  on  the  Nashville  bank,  is  a  valid  charge  against 
the  latter. 

1.  As  to  the  $20,000,  this  may  be  briefly  disposed  of 
by  the  statement  that  the  money  was  furnished  on 
request  by  the  Nashville  bank  to  the  Memphis  bank, 
by  placing  that  sum  to  the  credit  of  the  latter  bank  in 
New  York.  The  Memphis  bank  was  duly  notified  that 
the  money  had  been  sent,  and  subsequently  its  vice 
president  was  in  Nashville,  saw  the  entry  against  his 
bank  on  the  books  of  the  Nashville  bank,  and  made  no 
objection,  and  none  was  ever  made  until  the  present  pe- 
tition was  filed  more  than  a  year  thereafter.  This 
would  amount  to  a  settled  account.  No  pleadings  are 
filed  justifying  a  reopening  of  the  account  for  frauds 
mistake,  or  surprise. 

2.  As  to  the  certificate  of  deposit  for  $8,525,.  the  evi- 
dence shows  that  this  was  issued  in  exchange  for  a 
draft  of  the  same  amount  on  New  York,  issue'^l  by  the 
Memphis  bank,  but  under  instructions  from  Moreau 
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P.  Estes,  the  vice  president  of  the  Nashville  bank  and 
president  of  the  Memphis  bank,  the  draft  was  held  as  a 
cash  item,  and  was  never  collected  by  the  Nashville 
bank.  It  was  not  even  presented  until  after  the  fail- 
ure of  the  Nashville  bank,  and  then  it  was  presented 
by  the  receiver  of  that  bank.  Payment  was  refused 
on  the  ground  that  no  money  was  in  the  bank  to  meet 
it.  So  there  was  nothing  on  which  the  certificate  of 
deposit  could  rest. 

3.  But  it  is  insisted  that  the  foregoing  presents 
only  the  outward  aspects  of  the  testimony. 

It  is  contended  by  petitioner  that  the  two  items  arose 
in  the  following  manner : 

That  the  Nashville  bank,  through  its  then  vice  presi- 
dent, Moreau  P.  Estes,  bought  the  majority  of  the 
stock  of  the  Memphis  bank  for  $28,525,  and  gave  the 
latter  bank  drafts  for  the  amount  on  New  York,  to  be 
collected  and  used  by  the  said  Memphis  bank,  as  a 
trust  fund,  to  pay  its  stockholders  who  had  sold  their 
stock  to  the  said  Nashville  bank ;  that  for  some  reason, 
which  the  petition  does  not  set  forth  in  its  statement, 
the  drafts  last  mentioned  were  not  collected ;  and  that 
in  lieu  of  these  the  Nashville  bank  placed  to  the  credit 
of  the  Memphis  bank  in  New  York  the  $20,000  men- 
tioned, and  to  cover  the  residue  of  the  $28,525  of  pur- 
chase money  the  Nashville  bank  sent  to  the  said  Mem- 
phis bank  the  certificate  of  deposit  for  $8,525. 

The  Nashville  bank,  through  its  receivers,  denies  that 
it  ever  purchased  the  stock  referred  to  in  the  Memphis 
bank,  insists  that  such  purchase  was  the  individual 
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enterprise  of  Morean  P.  Estes,  about  which  it  knew 
nothing  until  the  deal  had  been  consummated,  and 
that  the  items  of  $20,000  and  $8,525  arose  in  the  man- 
ner already  stated  in  divisions  numbered  1  and  2. 

4.  We  think  the  evidence  sustains  the  contention 
of  the  Nashville  bank. 

5.  But  it  is  urged  by  petitioner  that,  inasmuch  as 
the  deal  was  made  by  Estes,  who  was  vice  president 
of  the  Nashville  bank,  and  he  made  it  in  the  name  of 
the  latter  bank,  it  is  bound,  whether  he  had  formal 
authority  or  not.  This  is  sought  to  be  worked  out  on 
several  theories,  each  of  which  we  shall  briefly  consider. 

Estes  carried  with  him  a  letter,  addressed  to  the 
Memphis  bank  signed  by  the  cashier  of  the  Nashville 
bank,  introducing  him,  and  bespeaking  proper  courte- 
sies, such  a  general  letter  as  might  be  given  to  any 
stranger  visiting  a  community  or  persons  new  to  him. 
This  letter  was  tyj)ewritten,  all  open-spaced,  except 
certain  significant  additional  words,  single-spaced,  and 
crowded  into  the  bottom  of  the  letter,  just  above  the 
signature,  viz. : 

*'He  has  full  authority  to  represent  this  bank  in  all 
matters,  including  signing  New  York  exchange/' 

The  cashier  testifies  that  this  was  not  in  the  letter 
when  he  signed  it,  and  Estes  was  not  introduced  to 
contradict  this  evidence.  We  must  therefore  conclude 
that  it  was  an  interpolation,  was  not  binding  on  the 
Nashville  bank,  and  furnished  no  authority  for  action 
on  the  part  of  the  Memphis  bank  or  its  stockholders. 
Moreover,  it  bore  a  suspicious  character  on  its  face. 
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It  is  next  insisted  that,  although  Estes  was  only  the 
vice  president  of  the  Nashville  bank,  he  dictated  its 
policy  and  dominated  it.  Such  is  the  evidence.  Still 
the  Memphis  bank  had  no  knowledge  of  this  fact,  and 
hence  did  not  rely  on  it,  and  therefore  no  estoppel  could 
arise  out  of  it. 

It  is  urged  that,  since  Estes  was  an  officer  of  the 
Nashville  bank,  his  knowledge  was  its  knowledge; 
hence  the  Nashville  bank  must  be  treated  as  present 
in  Memphis  making  the  deal.  The  principle  is  not  ap- 
plicable, because  the  facts  show  that  Estes  was  acting* 
in  his  own  individual  interest,  and  perpetrating  a  fraud 
on  both  banks.  Ruohs  v.  Bank,  94  Tenn.,  57,  71-72,  28 
S.  W.,  303 ;  31  Cyc,  1595. 

It  must  be  remembered  that  there  had  been  no  pre- 
vious holding  out  of  Estes  to  the  Memphis  bank,  or  to 
the  public  of  Memphis,  as  having  such  power,  or  any 
power  other  than  that  shown  by  the  by-laws,  and  they 
gave  him  no  such  authority.  So  the  Memphis  bank  was 
not  misled  by  any  false  appearances,  except  that  of  the 
changed  letter,  for  which,  as  we  have  already  stated, 
the  Nashville  bank  was  not  responsible. 

Estes  conceived  the  scheme  of  buying  for  himself  a 
controlling  interest  in  the  Memphis  bank.  He  gave 
no  information  of  this  to  any  officer  of  the  Nashville 
bank.  He  went  to  Memphis,  and  without  authority 
used  the  name  of  the  Nashville  bank  in  buying  the 
controlling  interest  in  the  Memphis  bank.  He 
gave  drafts  on  New  York  in  the  name  of  the  Nash- 
ville bank  for  the  purchase  price,  $28,525,  and  had 
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himself  elected  president  of  the  Memphis  bank,  took 
a  letter  from  Mr.  Becker,  then  cashier  of  the  Mem- 
phis bank,  introducing  him  to  the  New  York  bank, 
reached  New  York  by  the  time  the  drafts  for  $28,525 
got  there,  saw  the  New  York  bank,  told  its  oflBbers  that 
there  was  some  mistake  about  these  drafts  (there  were 
two  of  them,  together  making  the  $28,525),  and  as 
president  of  the  Memphis  bank  had  them  returned  to 
that  bank,  where  in  due  course  they  were  receivedj  and 
subsequently  turned  over  to  Estes.    All  this  happened 
in  April,  1909.    In  May  or  June  of  the  same  year  the 
Memphis  bank,  without  explaining  that  it  had  any  con- 
nection with  Estes'  deal,  asked  the  Nashville  bank  to 
place  $20,000  to  its  credit  in  New  York.    The  Nashville 
bank  did  so,  but  at  once  drew  on  the  Memphis  bank 
for  $15,000,  which,  with  $5,000  already  to  the  credit 
of  the  Memphis  bank  in  the  Nashville  bank,  made  good 
the  $20,000  sent  to  New  York.    This  $20,000  so  placed 
in  New  York  was  subsequently  used  by  Estes,  through 
the  Memphis  bank,  in  paying  this  much  of  the  $28,525 
he  had  agreed  to  pay.    The  rest  of  it,  $8,525,  the  Mem- 
phis bank  borrowed  in  Memphis  and  completed  the  pay- 
ment.    The  stock  was  issued  directly  to  Estes,  and 
never  to  the  Nashville  bank.    The  result  of  this  series 
of  frauds  was  that  Estes  bought  the  controlling  inter- 
est in  the  stock  in  the  Memphis  bank  with  that  bank's 
own  money.    This  fact  seems  not  to  have  been  appre- 
ciated by  the  Memphis  bank  until  some  time  after- 
wards. 
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The  point  is  made  that  Estes  had  previously  de- 
franded  the  Nashville  bank,  and,  still  retaining  him 
as  one  of  its  chief  officers,  that  bank  became  respon- 
sible for  the  subsequent  fraud  he  committed  on  the 
Memphis  bank.  The  transaction  referred  to  was  that 
by  which  Estes  acquired  control  of  the  Nashville  bank. 
The  evidence  discloses  that  Est^s  purchased  $51,000 
of  the  $100,000  of  the  stock  of  that  bank  at  a  premium 
of  $1.30  in  the  following  manner :  He  borrowed  $20,000 
from  a  Louisville  bank,  giving  a  satisfactory  form  of 
security  for  the  money,  then,  operating  through  a  third 
party,  paid  this  money  to  the  First  National  Bank, 
the  holder  of  the  stock,  and  had  his  dummy  to  execute 
notes  aggregating  $45,000,  secured  by  the  shares  at- 
tached as  collateral.  Of  this  sum  $40,000  was  paid  by 
certijBcates  of  deposit,  two  of  $20,000  each,  which  Estes 
caused  to  be  issued  by  the  Nashville  bank  to  the  Stand- 
ard Trust  Company,  a  corporation  under  his  control. 
But  no  money  was  paid  in  to  the  bank  to  cover  these 
certificates.  Subsequently  the  certificates  were  taken 
up  with  cash  he  procured  from  the  bank,  for  which  he 
gave  his  note  for  $52,000,  attaching  as  collateral  his 
shares  of  stock  in  the  bank  itself,  and  on  a  subsequent 
renewal  the  note  was  made  $53,000,  and  the  Memphis 
stock  was  also  added  to  the  collateral.  Thus  in  this 
instance,  also,  it  is  perceived  that  Estes  procured  from 
the  bank  itself  most  of  the  money  to  buy  control  of  it^ 
stewing  the  bank,  as  it  were,  in  its  own  milk.  The  $53,- 
COO  note  has  never  been  paid,  and  in  addition  to  it  he 
executed  another  note  to   the  bank   for   $20,000   for 
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** shortage."  It  is  true  the  whole  transaction  was 
a  fraud  on  the  Nashville  bank,  and  it  is  also  true  that 
Estes  was  never  removed  as  vice  president,  and  also 
true  that  the  cashier,  Baskette,  who  assisted  him  in 
perpetrating  the  fraud  by  issuing  the  bogus  certificates 
of  deposit  to  the  Standard  Trust  Company,  was  never 
removed.  Still  we  see  nothing  in  these  facts  to  justify 
us  in  holding  the  assets  of  this  bank,  so  destroyed  by 
Estes,  liable  for  the  fraud  he  practiced  on  the  Memphis 
bank.  The  fact  that  a  bank  keeps  a  bad  man  in  office, 
and,  though  his  manipulations  or  chicane,  in  real  con- 
trol of  its  affairs,  is  no  ground  for  holding  such  bank 
liable  for  frauds  such  man  may  personally  commit  for 
his  own  purposes  and  for  his  own  enrichment  on  a 
bank  in  a  distant  city.  The  claim  is  a  non  sequitur.  Nor 
can  such  liability  attach  because  the  bank  retained  in 
office  likewise  a  man  who  assisted  the  leader  in  the 
perpetration  of  one  of  his  frauds. 

It  is  insisted  that  the  $20,000  deposited  by  the  Nash- 
ville bank  in  New  York  to  the  credit  of  the  Memphis 
bank,  was  a  trust  fund  for  the  benefit  of  the  stockhold- 
ers of  the  latter  bank,  from  whom  Estes  had  purchased 
his  stock  in  that  bank,  and  therefore,  as  we  understand 
the  argument,  such  fund  could  not  be  charged  against 
the  general  account  of  the  Memphis  bank.  The  point 
is  not  well  made,  for  the  reason  that  the  Nashville  bank 
did  not  know  the  purpose  for  which  the  Memphis  bank 
intended  to  use  the  money,  and  so  did  not  place  it  in 
New  York  as  a  trust  fund.  We  have  already  stated 
the  reason  why  the  Nashville  bank  would  not  be  af- 
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fected  with  Estes'  knowledge.  The  Nashville  bank 
was  applied  to  for  the  money  in  the  usual  course  of 
business,  and  furnished  it.  It  is  immaterial  that  the 
Memphis  bank,  when  it  raised  the  money,  treated  it  as 
a  trust  fund  for  its  former  stockholders.  That  was 
res  inter  alios  acta. 

But  let  us  suppose  that  we  are  in  error  on  all  the 
points  previously  stated.  It  still  remains  that  no  lia- 
bility can  be  established  against  the  assets  in  question, 
because  it  was  not  within  the  power  of  the  NashviUe 
bank,  under  its  charter,  to  purchase  the  controlling 
interest  in  another  bank.  Marhle  Co.  v.  Harvey,  92 
Tenn.,  115,  20  S.  W.,  427,  18  L.  R.  A.,  252,  36  Am.  St. 
Rep.,  71 ;  Miller  v.  Insurance  Co.y  92  Tenn.,  167,  175, 
et  seq.,  21  S.  W.,  39,  20  L.  R.  A.,  765;  Clarke  v.  Rail- 
road, 123  Tenn.,  245, 130  S.  W.,  751 ;  Hotel  Co.  v.  Dyer, 
125  Tenn.,  302,  306,  142  S.  W.,  1117;  Concord  N.  Bank 
V.  Hawkins,  174  XT.  S.,  364,  19  Sup.  Ct.,  739,  43  L.  Ed., 
1007 ;  California  N.  Bank  v.  Kennedy,  167  TJ.  S.,  362, 
367,  17  Sup.  Ct.,  831,  42  L.  Ed.,  198;  Central  Transp. 
Co.  V.  Pullman  Pa.  Car  Co.,  139  U.  S.,  24,  11  Sup.  Ct., 
478,  35  L.  Ed.,  55;  Be  La  Vergne  Refrigerating  M.  Co. 
V.  German  Savings  Institution,  175  TJ.  S.,  40,  20  Sup. 
Ct.,  20,  44  L.  Ed.,  65;  Anglo-American  Land  Mortgage 
Agency  Co.,  Ltd,,  v.  Lombard,  132  Fed.,  721,  736,  et 
seq.,  68  C.  C.  A.,  89. 

The  rule  is  that  in  the  absence  of  statutory  power 
corporations  cannot  buy  stock  in  other  corporations.  As 
to  savings  banks,  power  under  the  charter  was  given  to 
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invest  in  public  stocks.    Shannon 's  Code,  sections  2083 
2085;  Acts  of  1875,  ch.  142. 

Pnblic  stocks  are  those  of  the  State  or  Nation,  and 
not  those  of  a  private  corporation  such  as  the  Mem- 
phis bank.  The  distinction  and  the  reasons  therefor 
are  clearly  shown  in  section  4038, 4  Thompson 's  Corpo- 
rations, as  follows : 

*'The  general  rule  allows  the  investment  of  trust 
funds  in  the  government  securities,  but  not  in  the  stock 
of  private  corporations,  unless  the  creator  of  the  trust 
expressly  directed  the  investment  in  such  securities. 

'*The  policy  which  allows  the  investment  in  secun 
ties  originated  largely  in  the  necessity  of  the  govern- 
ment and  in  the  public  advantage  of  creating  a  market 
and  demand  for  government  securities.    On  this  sub- 
ject it  has  been  said  by  an  eminent  writer  that : 

'  *  *  It  may  be  admitted  that  great  public  emergencies 
and  national  dangers  have  an  unfavorable  effect  upon 
the  value  of  public  securities;  but  such  emergencies 
and  dangers  have  the  same  effect  upon  the  stocks  of 
private  corporations.  In  addition  to  these  depressing 
influences,  the  capital  of  such  companies  runs  the  risks 
and  chances  of  trade,  business,  and  speculation.  Cal- 
lamities  that  depress  public  credit  seldom  occur,  while 
the  risks  of  trade  are  constant.  It  seems  to  be  the 
wiser  course  to  withdraw  the  funds  settled  for  the 
support  of  women,  children,  and  other  parties  who 
cannot  exercise  an  active  discretion  in  the  protection 
of  the  interests,  as  much  as  possible  from  the  chances 
of  business.    It  may  be  said  that  the  settlors  may  al- 
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ways  do  tMs  by  directing  in  what  manner  the  funds 
settled  by  them  shall  be  invested,  but  it  would  seem  to 
be  wiser  for  the  court  to  estabUsh  the  safest  rule  in 
the  absence  of  special  directions,  and  leave  it  to  the 
settlor,  if  he  prefers,  to  direct  a  less  safe  investment. ' '  * 

By  Acts  1883,  ch.  168  (Shannon's  Code,  section  2097), 
the  charter  act  was  amended  so  as  to  read : 

Giving  the  power  *  *  to  discount  promissory  notes,  bills 
of  exchange,  or  other  evidences  of  debt,  buy  and  sell 
the  same,  deal  in  gold,  silver,  bullion,  bonds,  stocks, 
or  other  securities  generally,  advance  money  upon  a 
pledge  or  mortgage  of  real  or  personal  estate,  and  sell 
the  same,  and  have  and  possess  all  other  rights  which 
appertain  and  belong  to  a  banking  institution,  except 
the  power  to  issue  notes  for  the  purposes  of  currency, 
which  power  is  hereby  withheld. ' ' 

This  court  has  not  previously  passed  upon  the  power 
to  deal  in  stocks  under  the  amendment  of  1883,  but  a 
similar  question  has  been  passed  upon  in  Hadley  v. 
Bankers'  Trust  Co.,  157  Mo.  App.,  557, 138  S.  W.,  669- 
672.  It  was  there  held  that  one  bank  had  no  right  to 
buy  the  controlling  interest  in  another  bank,  the  reason 
being  that  such  control  of  one  corporation  by  another 
would  tend  to  monopoly;  the  same  reason  that  was 
given  in  Mdble  v.  Harvey,  supra. 

There  is  nothing  in  the  case  of  Clark  v.  Railroad, 
supra,  which  opposes  this  view.  That  case  must  be 
understood  in  the  light  of  the  facts  stated  in  the  opin- 
ion. The  court  was  dealing,  not  with  a  corporation  in 
like  business,  but  with  an  investment  company.    That 
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case  would  not  apply  to  a  corporation  in  the  same  or 
like  business  buying  a  controlling  interest  in  another 
corporation.  Such  practice  would  tend  directly  to 
monopoly  in  the  way  of  gathering  special  kinds  of  busi- 
ness into  a  few  hands. 

Such  a  purchase  would  be  absolutely  void,  and  it 
would  be  immaterial  that  benefits  had  been  received. 
Such  benefits  would  not  prevent  a  declaration  of  in- 
validity. Of  course,  an  action  might  be  maintained  to 
recover  the  value  of  the  benefits  conferred;  but  the 
present  case  does  not  involve  that  question.  We  think 
that  the  following  from  Central  Transportation  Co.  v. 
Pullman  Car  Co,,  supra,  states  the  true  doctrine: 

**A  contract  of  a  corporation,  which  is  ultra  vires, 
in  the  proper  sense— that  is  to  say,  outside  the  object 

• 

of  its  creation  as  defined  in  the  law  of  its  organization, 
and  therefore  beyond  the  powers  conferred  upon  it  by 
the  legislature — is  not  voidable  only,  but  wholly  void, 
and  of  no  legal  effect.  The  objection  to  the  contract 
is,  not  merely  that  the  corporation  ought  not  to  have 
made  it,  but  that  it  could  not  make  it.  The  contract 
cannot  be  ratified  by  either  party,  because  it  could  not 
have  been  authorized  by  either.  No  performance  on 
either  side  can  give  the  unlawful  contract  any  validity, 
or  be  the  foundation  of  any  right  of  action  upon  it. 
When  a  corporation  is  acting  within  the  general  scope 
of  the  powers  conferred  upon  it  by  the  legislature,  the 
corporation,  as  well  as  persons  contracting  with  it,  may 
be  estopped  to  deny  that  it  has  complied  with  the  legal 
formalities  which  are  prerequisite  to  its  existence  or  to 
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its  action,  because  such  requisites  might  in  fact  have 
been  complied  with.  But  when  the  contract  is  beyond 
the  powers  conferred  upon  it  by  existing  laws,  neither 
the  corporation,  nor  the  other  party  to  the  contract, 
can  be  estopped,  by  assenting  to  it  or  by  acting  upon 
it,  to  show  that  it  was  prohibited  by  those  laws. ' ' 

But  it  does  not  appear  in  this  case  that  the  Nash- 
ville bank  was  benefited  by  the  transaction.  It  is  true 
that  after  Estes  had  borrowed  $52,000  on  the  bank's 
own  stock,  and  had  renewed  the  note,  he  added  the 
Memphis  stock  as  collateral.  It  is  furthermore  true 
that  this  stock  was  put  up  with  the  Louisville  bank 
as  collateral  on  a  debt  which  the  Nashville  bank  owed  to 
such  Louisville  bank,  and  later  this  stock  was  taken 
down  by  the  receivers  on  settlement  with  the  Louis- 
\fille  bank  by  the  payment  of  $8,000  in  cash.  The  fact 
that  Estes  used  this  Memphis  stock  as  collateral  for 
money  previously  borrowed  by  him  could  not  be  treated 
as  the  obtention  of  a  benefit  in  the  sense  in  which  that 
word  is  understood  in  transactions  of  an  ultra  vires 
character. 

There  yet  remains  one  other  question.  There  was 
a  note  of  $7,500  known  in  the  record  as  the  Wheeler 
note,  on  which  the  petitioners,  Smith  and  McTigue, 
were  sureties,  or  rather  indorsers.  It  was  a  part  of 
the  consideration  of  the  stock  purchase  that  this  note 
should  be  assumed  by  the  purchaser,  and  Smith  and 
McTigue  thus  relieved.  This  contract  was  not  com- 
plied with,  and  therefore  Smith  and  McTigue  have  filed 
their  petition  claiming  the  $7,500  as  a  liability  against 
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the  Nashville  bank.  The  receivers  deny  that  any  lia- 
bility exists.  All  of  the  defenses  previously  stated  as 
applying  to  the  liability  asserted  in  the  petition  of  the 
Memphis  bank  apply  equally  to  this  claim.  As  already 
stated,  the  Nashville  bank  was  not  the  purchaser,  but 
Estes  in  his  individual  capacity.  The  same  point  is 
made  in  favor  of  this  demand  as  was  made  by  the  Mem- 
phis bank,  based  on  the  fact  that  the  Nashville  bank 
retained  in  its  employment  a  bad  man  as  its  vice  presi- 
dent, the  said  Estes,  and  also  Baskette,  after  that  bank 
knew  that  frauds  on  it  had  been  committed  by  these 
two  men.  It  is  unnecessary  to  repeat  the  answer  al- 
ready given. 

No  recovery  can  be  allowed  against  the  assets  in  the 
hands  of  the  receivers,  either  to  the  Memphis  bank  or 
to  Smith  and  McTigue. 

There  is  no  error  in  the  decree  of  the  chancellor,  and 
it  must  be  affirmed,  with  costs. 

Mb.  Justice  Gbeen  being  disqualified  because  of  in- 
terest, did  not  sit  in  this  case  or  take  part  in  the  de- 
cision of  it. 
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State  v.  Del  Rio  Tubnpike  Co. 
{Nashville.    December  Term,  1914.) 

1.  CONSTITUTIONAL  LAW.    Due  process  of  law. 

A  party  by  his  conduct  cannot  so  forfeit  a  right  that  it  may  be 
taken  from  him  without  judicial  proceedings  in  which  the  for- 
feiture shall  be  declared.  Forfeiture  of  rights  in  property  can- 
not be  adjudged  by  legislative  acts,  and  confiscations  without 
Judicial  hearing  after  due  notice  are  void,  as  being  without  due 
process  of  law.    (Post,  pp.  605-608.) 

Acts  cited  and  construed:     Acts  1835,  ch.  54. 

Cases  cited  and  approved:  White's  Creek  Turnpike  Go.  v.  Mar- 
shall, 61  Tenn.,  104;  Westervelt  v.  Gregg,  12  N.  Y.,  209;  Lawton 
V.  Steele,  152  U.  S.,  138;  North  America  Cold  Storage  Co.  v. 
Chicago,  211  U.  S.,  306;  McConnell  y.  McKillip,  71  Neb.,  712; 
State  V.  Derry,  171  Ind.,  18;  Darst  v.  People,  51  111.,  286;  Strong 
V.  State,  129  Tenn.,  472. 

Cases  cited  and  distinguished:  Bank  of  Columbia  v.  Akely,  4 
Wheat,  235;  Detroit  v.  Detroit  Plank  Road,  43  Mich.,  140; 
Malone  v.  Williams,  118  Tenn.,  418. 

Code  cited  and  construed:     Sec.  1748   (S.). 

Constitution  cited  and  construed:    Art  1,  sec.  8. 

2.  CONSTITUTIONAL  LAW.    Due  process  of  law.    Forfeiture  of 
turnpike  ciiarter.    "Property." 

Shannon's  Code,  sec.  1748  et  seq.,  providing  that  the  county  court 
of  each  county  shall  appoint  three  superintendents  of  turnpike 
roads  and  toll  bridges,  to  see  that  they  are  kept  in  repair  as  re- 
quired by  law,  and  that  whenever,  in  the  opinion  of  a  majority 
of  them,  any  road  or  bridge  shall  be  in  bad  condition,  they  may 
open  the  gates  until  it  is  put  in  good  order,  receiving  for  their 
services  such  compensation  as  the  county  court  may  allow 
payable  by  the  owners  of  such  roads  and  bridges,  and  that  any 
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owner  demanding  any  toll  or  closing  any  gate  required  to  be 
kept  open  may  be  indicted,  and  on  conviction  Its  charter  for- 
fehed,  was  not  intended  to  abate  a  nuisance,  but  to  Impose  a 
penalty  for  neglect,  and  to  force  the  performance  of  a  duty 
by  declaring  a  forfeiture  of  the  right  to  take  toll,  which  is  an 
attribute  or  usufruct  of  property,  and  hence  "property"  and,  so 
construed,  violates  the  due  process  clause  of  Const.  U.  S. 
Amend.  14,  and  Const  Tenn.  art  1,  sec.  8,  declaring  that  no  one 
shall  be  deprived  of  his  property,  but  by  the  law  of  the  land. 
(Post,  pp.  608-610.) 

Cases  cited  and  approved:   Powell  v.  Sammons,  81  Ala.,  562;  Ohio 
Turnpike  Co.  v.  Waechter,  26  Ohio  Clr.  Ct  R.,  606. 


FROM  WILX.IAMSON. 


Appeal  from  the  Circnit  Court  of  Williamson 
CoTmty. — DoTJGiAB  Wikle,  Judge. 

W.  H.  SwiGGABT,  assistant  attorney-general,  for  the 
Staie. 

J.  C.  EggLiBSTon,  Tyler  Berry,  and  Faw  &  Crockett, 
for  appellee. 

Mb.  Justice  Wililiams  delivered  the  opinion  of  the 
Court. 

The  turnpike  company  was  indicted  for  a  violation  of 
the  provisions  of  the  Code  which  relate  to  the  opening 
of  its  tollgates  by  the  county  superintendents  of  turn- 
pike roads  and  to  a  prohibition  of  the  owner's  there- 
after demanding  or  receiving  toll.    The  company  de- 
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murr^d  to  the  indictment,  raising  the  question  that  the 
act  of  the  legislature  is  unconstitutional,  in  that  it  is 
an  infringement  of  the  due  process  clause  of  the  four- 
teenth amendment  of  the  federal  constitution,  and  of 
article  1,  section  8,  of  the  constitution  of  this  state, 
which  provides  that  no  man  shall  be  deprived  of  his 
property,  but  by  the  judgment  of  his  peers  or  the  law 
of  the  land. 

The  trial  judge  sustained  the  demurrer,  and  the 
State  has  appealed  to  this  court,  and  assigned  that 
action  as  error. 

By  Acts  1835,  ch.  54,  brought  forward  into  the  Code 
of  1858,  and  appearing  as  section  1748  et  seq.  of  Shan- 
non's Code,  it  is  provided  in  substance  as  follows: 
That  there  shall  be  appointed  by  the  county  court  of 
each  county  three  superintendents,  whose  duty  it  shall 
be  to  look  over  the  turnpike  roads  and  toll  bridges  in 
the  county,  and  see  that  they  are  kept  in  repair  as  re- 
quired by  law.  That  whenever,  in  the  opinion  of  a 
majority  of  said  superintendents,  any  road  or  bridge 
shall  manifestly  be  in  bad  condition,  they  may  open 
the  gates  of  such  public  way  until  it  is  put  in  good 
order  and  condition;  said  superintendents  to  receive 
for  their  services  such  compensation  as  shall  be  al- 
lowed by  the  county  court,  which  shall  be  paid  by  the 
owners  of  said  roads  and  bridges.  That  if  any  owner 
of  a  turnpike  or  toll  bridge  demand  or  receive  any 
toll,  or  close  any  gate  while  the  gate  is  required  to  be 
kept  open  by  the  superintendents,  he  may  be  indicted 
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therefor,  and,  on  conviction,  the  court  shall  adjudge 
and  declare  the  charter  to  be  forfeited. 

The  question  here  raised  was  discussed,  but  not  de- 
cided, in  the  case  of  White's  Creek  Turnpike  Co.  v. 
Marshall  (1872),  2  Baxt.  (61  Tenn.),  104, 113,  particu- 
larly  in  the  opinion  of  Chancellor  East,  whose  opinion 
in  the  chancery  court  was  published  in  the  report  of 
the  case  along  with  the  opinion  of  Judge  McFarland 
in  this  court.  Chancellor  East,  widely  recognized  as  a 
lawyer  of  great  ability,  clearly  indicated  his  opinion 
to  be  that  the  act  was  unconstitutional  on  the  grounds 
stated;  but,  finding  another  ground  upon  which  the 
determination  of  the  cause  could  be  rested  in  favor  of 
the  complainant  turnpike  company,  he  did  not  in  fact 
pass  upon  the  constitutional  question.  He  said  on  that 
point,  however : 

**  Complainant  alleges  the  act  of  1835  to  be  uncon- 
stitutional, in  this:  That  it  suspends  a  vested  right 
to  collect  the  tolls  without  due  process  or  *due  course 
of  law,"  as  it  is  expressed  in  our  constitution;  that  its 
rights  are  passed  upon  and  judgment  given  without  a 
trial,  without  witnesses,  without  a  jury,  in  secret,  with- 
out any  of  the  forms  common  to  courts  of  justice,  with- 
out the  privilege  of  appearing  by  its  agents  or  coun- 
seL  *I>ue  course  of  law'  undoubtedly  means  in  due 
course  of  legal  proceedings,  according  to  those  rules 
and  forms  which  have  been  established  for  the  benefit 
of  private  rights.  [Westervelt  v.  Gregg]  12  N.  Y., 
209  [62  Am.  Dec,  160].  Mr.  Justice  Johnson,  of  the 
supreme  court  of  the  United  States,  in  the  case  of  Bank 
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of  Columbia  v.  Okely,  4  Wheat.,  235,  5  L.  Ed.,  559,  has 
stated  the  meaning  of  these  terms  so  accurately  and 
truly  as  to  defy  criticism.  *  That  they  were  intended  to 
secure  the  individual  from  the  arbitrary  exercise  of 
the  powers  of  government,  unrestrained  by  the  estab- 
lished principles  of  private  rights  and  distributive  jus- 
tice.* *A  hearing  before  condemnation  and  judgment 
before  dispossession. '  Whatever  may  be  the  powers 
of  the  legislature  over  remedies  or  purely  remedial 
laws,  no  case,  I  presume,  can  be  found  in  which  this 
doctrine  has  been  carried  to  the  extent  that  the  legis- 
lature could  divest  rights  without  a  hearing,  and  con- 
denm  the  property  of  a  party  unheard,  or  otherwise 
affect  him  in  his  person  or  property.  The  intelligence 
of  the  present  age  denounces  such  obsolute  and  arbi- 
trary action  of  government  as  tyrranical,  and  refers  it 
to  that  people  whose  fundamental  laws  are  based  upon 
unquestionable  and  absolute  monarchy. 

''While  this  act  is  subject  to  much  and  severe  criti- 
cism, I  shall  refrain  from  further  comment  upon  it, 
unless  there  are  no  other  causes  upon  which  a  decision 
can  be  rested  for  the  present. ' ' 

In  no  published  opinion  of  this  court  has  the  ques- 
tion since  been  passed  upon,  and  it  is  squarely  pre- 
sented for  decision  on  the  record  of  the  pending  cause* 
In  the  White's  Creek  Turnpike  Case,  Judge  McFar- 
land  referred  to  the  opinion  of  Chancellor  East  for  its 
ability  and  strong  argument  on  the  constitutional 
point,  but  shared  with  the  chancellor  the  view  that 
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it  was  not  necessary  to  pass  npon  the  question,  say- 
ing: 

**We  agree  with  him  that  it  is  not  proper  to  pass 
upon  the  constitutionality  of  the  act  of  1835  until  the 
decision  of  that  question  becomes  imperative. ' ' 

The  doctrine  stated  in  broad  terms  by  Judge  Cooley 
(Const.  Lim.  [7th  Ed.]  518)  is: 

**Nor  can  a  party  by  his  conduct  so  forfeit  a  right 
that  it  may  be  taken  from  him  without  judicial  pro- 
ceedings, in  which  the  forfeiture  shall  be  declared  in 
due  form.  Forfeitures  of  rights  and  property  cannot 
be  adjudged  by  legislative  acts,  and  confiscations  with- 
out a  judicial  hearing  after  due  notice,  would  be  void, 
as  not  being  due  process  of  law." 

The  same  eminent  authority  in  constitutional  law 
had  said,  while  on  the  bench  of  the  State  of  Michigan, 
in  Detroit  v.  Detroit  Plank  Road,  43  Mich.,  140,  5  N. 
W.,  275: 

**It  cannot  be  necessary  at  this  day  to  enter  into  a 
discussion  in  denial  of  the  right  of  government  to 
take  from  either  individuals  or  corporations  any  prop- 
erty which  they  may  rightfully  have  acquired.  In  the 
most  arbirtary  times  such  an  act  was  recognized  as 
pure  tyranny,  and  it  has  been  forbidden  in  England 
ever  since  Magna  Charta,  and  in  this  country  always. 
It  is  immaterial  in  what  way  the  property  was  lawfully 
acquired ;  whether  by  labor  in  the  ordinary  avocations 
of  life,  by  gift  or  descent,  or  by  making  profitable  use 
of  a  franchise  granted  by  the  State.    It  is  enough  that 
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it  has  become  private  property,  and  it  is  thus  protected 
by  '  the  law  of  the  land. '  '  * 

Respecting  the  words  of  Magna  Charta,  of  quite  the 
equivalent  import,  Blackstone  says  that  they  **  pro- 
tected every  individual  of  the  nation  in  the  free  en- 
joyment of  his  life,  his  liberty,  and  his  property,  unless 
declared  forfeited  by  the  judgment  of  his  peers  or  the 
law  of  the  land.*'    4  Bl.  Com.,  424. 

Instances  of  the  power  of  government  to  proceed 
without  a  preliminary  notice  or  hearing  to  the  destruc- 
tion of  property  of  a  private  person  are  afforded  by 
cases  dealing  with  the  police  power.  Where  the  condi- 
tion  of  such  property  is  imminently  dangerous  to  the 
safety  or  offensive  to  the  morals  of  a  community,  it 
may  be  treated  and  abated  as  a  nuisance  per  se.  In- 
stances of  this  are  the  power  to  kill  cattle  suffering 
from  a  contagious  disease,  to  destroy  diseased  fruit 
trees,  to  destroy  decayed  feedstuffs,  infected  clothing, 
obscene  books  or  pictures,  and  imminently  dangerous 
structures.  A  somewhat  similar  phase  is  presented  in 
the  power  to  destroy  or  pull  down  houses  not  them- 
selves dangerous,  but  which  stand  in  the  path  of  a  con- 
flagration. The  only  justification  lies  in  the  element  of 
overruling  necessity  presented  by  the  situations  above 
indicated.  LoAvton  v.  Steele,  152  U.  S.,  133, 14  Sup.  Ct., 
499,  38  L.  Ed.,  385 ;  North  American  Cold  Storage  Co. 
V.  Chicago,  211  U.  S.,  306,  29  Sup.  Ct.,  101,  53  L.  Ed., 
195,  15  Ann.  Cas.,  276;  Freund,  Police  Power,  section 
520. 
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But  it  is  only  in  relation  to  nuisances  of  the  charac- 
ter indicated  that  notice  and  hearing  are  not  to  be 
deemed  requisite. 

In  regard  to  the  power  of  individuals  or  officials, 
delegated  to  them  by  legislation,  to  act  in  the  destruc- 
tion of  property  they  may  in  their  judgment  deem  to  be 
a  nuisance,  which  property  does  not  belong  to  any  of 
the  classes  just  referred  to,  this  court,  speaking  through 
the  present  Chief  Justice,  said,  in  McUone  v.  Williams, 
118  Tenn.,  418, 103  S.  W.,  805, 121  Am.  St.  Bep.,  1002 : 

**The  president  and  the  other  officers  and  agents  of 
the  city  are  themselves  to  decide  upon  these  matters, 
and  to  act  upon  their  decisions,  and  to  impose  burdens 
or  destroy  property  as  they  may  deem  best ;  that  is,  up- 
on these  subjects  they  hold  all  legislative,  judicial,  and 
executive  powers— that  is  to  say,  arbitrary  power.  Such 
provisions  cannot  be  upheld  in  a  free  country.  No  man 
is  wise  enough,  or  good  enough,  to  be  vested  with  ar- 
bitrary power  over  the  property  of  his  fellow  citizens. 
No  body  of  men,  composing  a  municipal  council  or 
other  organization,  is  wise  enough,  or  good  enough,  to 
be  intrusted  with  such  power.  The  provisions  which 
give  these  powers  are  in  violation  of  section  8  of  article 
1  of  our  State  constitution. ' ' 

We  think  it  apparent  that  a  turnpike  out  of  repair 
may  not  be  treated  as  so  inherently  dangerous  and  im- 
minently perilous  or  disastrous  to  the  public  as  to  fall 
into  the  class  with  the  above  species  of  property  so 
far  as  the  application  to  its  owner  of  the  usual  tests 
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of  due  process  of  law  is  concerned.  Mr.  Frennd,  in 
his  work  on  Police  Power,  says : 

*  *  The  power  of  summary  abatement  does  not  extend 
to  property  in  itself  harmless,  but  which  is  put  to  un- 
lawful use,  or  is  otherwise  kept  in  a  condition  contrary 
to  law.  .  .  .  The  unlawful  use  may,  however,  be 
punished,  and  the  punishment  may  include  a  forfeiture 
of  the  property  used  to  commit  the  unlawful  act.  While 
in  many  cases  this  would  be  an  extreme  measure,  it  is 
subject  to  no  express  constitutional  restraint,  except 
where  the  constitution  provides  that  every  penalty 
must  be  proportionate  to  the  offense.  .  .  .  Such 
forfeiture  is  not  an  exercise  of  the  police  power,  but 
of  the  judicial  power;  i.  e.,  the  taking  of  the  property 
does  not  strictly  subserve  the  public  welfare,  but  is 
intended  as  a  punishment  for  an  unlawful  act.  Hence 
forfeiture  requires  judicial  proceedings^-either  per- 
sonal notice  to  the  owner  or  at  least  a  proceeding  in 
rem,  with  notice  by  publication."  Sections  525,  526; 
Tiedeman,  State  and  Federal  Control,  825;  McConneU 
V.  McKillip,  71  Neb.,  712,  99  N.  W.,  505,  65  L.  R.  A., 
610,  115  Am.  St.  Rep.,  614,  8  Ann.  Cas.,  898 ;  State  v. 
Derri/,  171  Ind.,  18,  85  N.  E.,  765,  131  Am.  St.  Rep., 
237 ;  Darst  v.  People,  51  111.,  286,  2  Am.  Rep.,  301 ; 
Strong  v.  State,  129  Tenn.,  472, 166  S.  W.,  967. 

The  statute  does  not  in  terms  declare  a  turnpike  so 
conditioned  a  nuisance,  and  the  steps  it  prescribes  to 
be  taken  by  the  superintendents  of  turnpikes  certainly 
do  not  look  towards  any  immediately  abatement  of 
their  condition  as  a  nuisance.    Indeed,  the  requirement 
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is,  not  that  the  gates  be  locked  to  prevent  traflSc,  but 
that  the  gates  shall  be  kept  open,  without  opportunity 
given  to  the  owners  to  demand  toll  of  the  traveling 
public;  and  so  far  from  tending  to  abate  a  situation 
dangerous  to  the  public  this  statutory  prescription 
tends  naturally  and  certainlv  to  increase  the  travel 
on  and  use  of  the  turnpike  thus  held  open  free  to  all 
comers.  The  danger  incident  to  a  state  of  bad  repair 
would  thus  be  augmented,  not  removed  or  lessened. 

Obviously  the  purpose  of  the  statute  is  not  to  abate 
a  nuisance  so  much  as  it  is  to  impose  a  penalty  for 
neglect,  and  to  force  the  performance  of  a  duty  by  the 
declaration  of  a  forfeiture.  This  forfeiture  is  of  the 
right  to  take  toll;  the  loss  of  revenue,  without  any 
safeguard  being  afforded  the  ownership  ever  or  by  any 
means  to  save  itself  harmless  by  way  of  recovering 
such  tolls.  If  it  be  said  that  the  owners  have  a  right, 
not  given  in  terms  or  on  terms  by  the  statute  in  ques- 
tion, to  resort  to  a  court  of  equity  for  an  injunction 
and  to  there  test  the  lawfulness  of  the  superintendents  * 
action  in  opening  the  gates,  it  yet  remains  a  fact  that 
the  company  would  stand  to  lose  the  revenue  that  would 
have  been  collectible  by  it  pending  the  litigation  or  the 
court's  permission  to  lower  the  gates. 

Of  forfeitures,  legislative  forfeitures  meet  with 
most  disfavor  in  the  law 's  regard.  Daniel  Webster,  in 
his  great  argument  in  the  Dartmouth  College  Case, 
denounced  pure  ''legislative  forfeitures"  as  being  in- 
tolerable evils  to  be  avoided. 

131  Tenn.  39 
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The  principle  upon  which  the  cases  proceed  in  ruling 
that  the  destruction  of  property  declared  to  be  flagrant 
nuisance  does  not  deprive  the  owner  of  his  property 
without  due  process  of  law  is  that  there  can  be  in  a 
true  sense  no  property  right  in  a  public  nuisance,  and 
that  therefore  there  is  no  property  right  involved  for 
protection  under  the  constitution's  guaranty,  especially 
in  the  event  of  controlling  exigency. 

This  principle  can  have  no  application  to  the  facts 
of  this  case.  It  does  not  require  the  citation  of  author- 
ity to  make  manifest  that  the  right  to  take  toll  in  due 
course,  being  an  attribute  or  the  usufruct  of  property, 
is  a  property  right  within  the  meaning  of  the  constitu- 
tional clauses  invoked  by  the  company  in  the  pending 
case.    6  E.  C.  L.,  472,  473. 

Reported  cases  dealing  with  the  question,  in  the  im- 
mediate phase  presented,  are  surprisingly  few.  In  our 
investigation  we  have  found  only  two,  and  both  of  these 
are  in  accord  in  ruling  that  the  suspension  of  the  right 
to  take  toll  under  similar  statutes,  without  precedent 
notice  and  hearing,  is  a  violation  of  the  due  process  of 
law  and  the  **law  of  the  land"  constitutional  provi- 
sions. Poivell  V.  Sammons,  31  Ala.,  552;  Ohio  Turn^ 
pike  Co,  V.  Waechter,  25  Ohio  Cir.  Ct.  R.,  605. 

We  are  constrained  to  hold  that,  for  the  reasons  in- 
dicated, the  statute  denied  to  the  appellee  company  the 
protection  guaranteed  to  it  by  both  the  state  and  fed- 
eral constitutions,  and  that  the  trial  judge  did  not  err 
in  holding  bad  the  indictment  on  the  grounds  set  out 
in  the  demurrer. 

Affirmed. 
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Tennessee  Coal,  Iron  &  R.  Co.  v.  Hooper.* 
{NashvUle.    December  Term,  1914.) 

1.  MASTER  AND  SERVANT.     Injuries  to  servant.     Liability  of 
master.     Statute. 

Under  Acts  1903,  ch.  237,  requiring  mine  operators  to  employ  fore- 
men possessing  specified  qualifications,  and  providing  that  the 
foremen  shall  not  be  subject  to  the  control  of  the  operators  in 
the  performance  of  their  statutory  duties,  an  operator  is  not 
liable  for  the  negligence  of  a  foreman  in  the  performance  of 
such  duties.     {Postf  pp.  613,  614.) 

Acts  cited  and  construed:     Acts  1903,  ch.  237. 

Case  cited  and  distinguished:  Coal  &  Coke  Co.  v.  Priddy,  117 
Tenn.,  169. 

2.  STATUTES.  Amendment.    Effect  of  invalidity. 

Since  Acts  1907,  ch.  540,  amending  Acts  1903,  ch.  237,  so  as  to 
declare  that  a  mine  foreman  is  the  agent  of  the  operator  in  the 
performance  of  the  duties  required  by  the  former  statute,  was 
not  passed  in  the  manner  required  by  the  constitution,  the  pro- 
visions of  the  former  act  under  which  the  operator  was  not 
liable  for  the  negligence  of  the  foreman  are  still  in  effect. 
(Post,  pp,  614-616.) 

Acts  cited  and  construed:     Acts  1903,  ch.  237;  Acts  1907,  ch.  540. 

Case  cited  and  approved:  Roane  Iron  Co.  v.  Francis,  130  Tenn., 
694. 

ON  REHEARING. 

3.  STATUTES.     Enactment.     Readings. 

The  fact  that  the  bill  which  subsequently  became  Acts  1903,  ch. 
237,  was  substituted  by  the  senate  for  another  bill  which  had 


♦The  authorities  on  the  question  of  liability  of  master  for 
negligence  of  supervising  employee  employed  pursuant  to  statute 
are  presented  in  a  note  in  40  L.  R.  A.  (N.  S.),  945.  As  to  statutory 
liability  of  employers  for  negligence  of  superintendents  while  par- 
ticipating in  the  work,  see  notes  in  16  L.  R.  A.  (N.  S.),  601  and 
21  L.  R.  A.  (N.  S.),  601.  And  as  to  liability  of  master  for  negli- 
gence of  supervising  employee  in  mine  for  acts  done  outside  the 
scope  of  his  statutory  duty,  see  note  in  48  L.  R.  A.  (N.  S.),  938. 
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passed  two  readings,  and  the  substituted  bill  was  passed  on 
only  one  reading,  does  not  make  the  act  unconstitutional  as  not 
haying  passed  three  readings.    (Post,  p.  616.) 

Cases  cited  and  approved:  Railroad  v.  Memphis,  126  Tenn.,  292; 
Archibald  v.  Clark,  112  Tenn.,  532. 

4.    STATUTES.    Enactment.    Change  of  title.    Materiality. 

Where  the  bill,  which  subsequently  became  Acts  1903,  ch.  237,  en- 
titled "An  act  to  provide  for  the  regulation  and  inspection  of 
mines  in  this  State,  and  for  the  safety,  welfare,  and  protection 
of  persons  employed  therein.  .  .  .  providing  for  penalties  for 
violations  of  this  act"  was  substituted  on  the  third  reading  for 
a  bill,  entitled  "an  act  to  provide  for  the  Inspection  and  safe 
operation  of  coal  mines  and  other  mines,  to  protect  the  health 
and  safety  of  persons  in  and  about  the  mines  of  this  State;  for 
the  protection  of  property  connected  therewith,  and  fixing  the 
penalty  for  the  violation  of  this  act  and  to  repeal  all  laws  in 
conflict  with  this  act,"  the  changes  in  the  title  were  not  so  ma- 
terial as  to  make  it  unconstitutional,  since  the  word  "regulate" 
in  the  substituted  title  was  sufficient  to  cover  all  the  matters 
omitted  from  the  original  title.    {Post,  pp.  616-619.) 

Cases  cited  and  distinguished:  Erwin  v.  State,  116  Tenn.,  79; 
State,  ex  rel.,  y.  Baseball  Club,  127  Tenn.,  292. 

6.  STATUTES.  Title.  Liability  of  mine  owner. 
The  title  to  Acts  1903,  ch.  237,  "An  act  to  provide  for  the  regula- 
tion and  inspection  of  mines  in  this  State,  and  for  the  safety, 
welfare  and  protection  of  persons  employed  therein,"  is  suffi- 
cient to  include  the  provisions  of  that  bill  relieving  the  owner 
of  a  mine  in  part  from  liability  for  the  negligence  of  a  foreman 
and  making  the  foreman  criminally  responsible,  since  the  legis- 
lature might  consider  that  provision  to  be  the  most  effective 
method  of  promoting  the  safety  of  the  men  employed  therein. 
(Post,  p.  619.) 
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Appeal  from  the  Circuit  Court  of  Marion  county  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court. — Na- 
than BucKMAN,  Judge. 

Speabs  &  Speaks,  for  plaintiffs  in  error. 

Jno.  T.  Raulston,  for  defendant  in  error. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

In  this  QSLse,  Hooper,  a  miner,  recovered  a  judgment 
for  damages  for  personal  injuries  sustained  while 
working  in  a  mine  of  the  Tennessee  Coal,  Iron  &  Rail- 
road Company.  This  judgment  was  aflBrmed  by  the 
court  of  civil  appeals,  and  a  petition  for  certiorari  has 
been  granted. 

The  judgment  was  founded  on  the  alleged  failure  of 
defendant  below  to  keep  the  slate  and  rock  overhead 
an  entry  in  one  of  its  mines  removed  or  propped  or 
secured  against  falling.  Hooper  was  injured  by  a  fall 
of  slate. 

Under  chapter  237,  Acts  of  1903,  the  mine  foreman  is 
charged  with  the  duty  of  keeping  watch  over  entries 
and  traveling  ways  so  that,  as  the  miners  advance 
their  excavations,  all  dangerous  coal,  slate,  or  rock 
overhead  is  taken  down  or  secured  against  falling.  This 
statute  prescribes  the  qualifications  of  mine  foremen, 
compels  the  operator  to  employ  them,  and  further  pro- 
vides that  such  foremen  shall  not  be  subject  to  the 
control  of  the  operator  or  owner  in  the  discharge  of 
their  statutory  duties.    The  performance  of  these  du- 
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ties  is  secured  by  the  imposition  of  a  fine  and  imprison- 
ment upon  any  foreman  who  neglects  them. 

Construing  this  act  in  the  case  of  Coal  <&  Coke  Co.  v. 
Priddy,  117  Tenn.,  169,  96  S.  W.,  618,  this  court  held 
that  by  reason  of  the  provision  which  deprived  the 
owner  of  control  of  the  foreman,  the  owner  was  not 
liable  for  the  negligence  of  such  foreman.  The  court 
said: 

*  *  The  relation  of  master  and  servant  as  to  the  duly 
referred  to  did  not  exist  between  the  foremaji  and  the 
owner.  To  the  existence  of  that  relation  it  is  essen- 
tial that  the  master  shall  not  only  have  control  of  the 
thing  to  be  done,  but  also  direction  of  the  manner  of 
its  doing.  It  would  be  unreasonable  and  against  con- 
science to  hold  him  responsible  for  the  consequences 
of  an  act,  the  doing  of  which  had  been,  by  express  pro- 
vision of  law,  placed  beyond  his  control. ' '  Coal  <&  Coke 
Co.  v.  Priddy,  117  Tenn.,  169,  96  S.  W.,  610. 

Chapter  237  of  the  Acts  of  1903  was  amended  by 
chapter  540  of  the  Acts  of  1907.  In  the  latter  act  it 
was  declared,  among  other  things,  that  the  mine  fore- 
man should  be  considered  the  agent  and  representative 
of  the  operator  or  owner  of  the  mine  in  the  discharge 
of  the  duties  required  of  said  foreman  by  the  act. 

The  negligence  proven  in  this  suit  was  the  negligence 
of  the  mine  foreman,  and  the  lower  courts,  supposing 
chapter  540,  Acts  of  1907,  to  be  a  valid  statute,  conse- 
quently held  the  mine  owner  liable. 

In  the  recent  case  of  Roane  Iron  Co.  v.  Francis,  130 
Tenn.,  694,  172  S.  W.,  816,  we  were  forced  to  declare 
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the  amendatory  act  of  1907  invalid  by  reason  of  the 
failure  of  the  legislature  to  observe  constitutional  re- 
quirements in  the  manner  of  its  passage. 

The  amendment  being  invalid,  the  provisions  of  the 
original  act  as  construed  by  this  court  in  Coal  <&  Coke 
Co,  V.  Priddy,  supra,  should  have  controlled  this  case. 
The  mine  owner  was  not  liable  for  the  injuries  sus- 
tained by  plaintiff  below,  inasmuch  as  the  negligence 
averred  and  proven  was  the  negligence  of  the  mine 
foreman. 

The  judgment  of  the  court  of  civil  appeals,  and  of 
the  circuit  court  must  accordingly  be  reversed.  The 
motion  for  peremptory  instructions  should  have  been 
sustained  and  the  suit  dismissed. 

ON  REHEABING. 

The  case  is  before  us  on  a  petition  to  rehear. 

At  a  former  date  of  the  term,  we  reversed  the  judg- 
ment of  the  lower  courts,  in  w^hich  a  recovery  had  been 
obtained  by  the  complainant  below  for  injuries  received 
by  him,  as  a  result  of  the  negligence  of  a  mine  fore- 
man. Having  held  at  the  Knoxville  term,  1913,  that 
chapter  WO  of  the  Acts  of  1907,  which  made  the  mine 
owner  responsible  for  the  negligence  of  the  mine  fore- 
man, was  unconstitutional,  it  resulted  that  there  could 
be  no  recovery  by  Hooper  on  account  of  the  provisions 
of  chapter  237  of  the  Acts  of  1903,  which  act  in  effect 
relieved  the  mine  owner  of  responsibility  for  the  neg- 
ligence of  the  mine  foreman.  Coal  S  Coke  Co.  v.  Priddy, 
117  Tenn.,  168,  96  S.  W.,  610. 
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This  petition  to  rehear  proceeds  on  the  theory  that 
the  act  of  1903  is  unconstitutional,  and  that  the  owner 's 
liability  is  therefore  to  be  measured  by  the  common 
law  and  our  earlier  mining  statutes. 

It  is  said  that  the  bill,  which  became  the  act  of  1903, 
did  not  pass  three  readings  in  the  senate,  that  the 
caption  of  the  bill  is  not  broad  enough  to  cover  the 
provisions  relieving  the  owner  of  liability  for  the  acts 
of  the  foreman,  and  that  such  provisions  are  in  conflict 
with  the  title  of  the  act. 

In  the  first  place,  it  is  argued  that  the  bill  passed  by 
the  senate  was  substituted  for  another  bill,  which  had 
passed  two  readings  and  the  substituted  bill  only 
passed  one  reading.  This  objection  is  not  well  taken, 
for  such  practice  has  been  held  permissible  by  this 
court.  Railroad  v.  Memphis,  126  Tenn.,  292, 148  S.  W., 
662,  41  L.  R.  A.  (N.  S.),  828,  Ann.  Cas.,  1913E,  153; 
Archibald  v.  Clark,  112  Tenn.,  532,  82  S.  W.,  310. 

It  is  further  contended  that  the  caption  of  the  sub- 
stituted bill  radically  differed  from  the  caption  of  tho 
original  bill  and  the  doctrine  of  Erwin  v.  State,  IIG 
Tenn.,  79,  93  S.  W.,  73,  is  invoked. 

The  caption  of  the  origi-  The  caption  of  the  sub- 

nal  bill  was  as  follows :  stituted  bill  was  in  these 

A   bill   to   be    entitled,  words: 

*' An  act  to  pro  vide  for  the  A   bill   to   be   entitled, 

inspection  and  safe  opera-  *' An  act  to  provide  for  the 

tion  of  coal  mines  and  oth-  regulation  and  inspection 

er  mines,   to  protect   the  of  mines  in  this  State,  and 
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health  and  safety  of  per-  for  the  safety,  welfare  and 
sons    in    and    about    the  protection  of  persons  em- 
mines  of  this  State;  for  ployed  therein,  providing 
the  protection  of  property  for  penalties  for  violation 
connected  therewith,   and  of  this  act. ' ' 
fixing  the  penalty  for  the 
violation  of  this  act  and  to 
repeal  all  laws  in  conflict 
with  this  act.'^ 

The  differences  in  the  captions  are  thus  stated  by 
the  counsel  for  petitioner: 

''First.  The  original  pro\ddes  for  the  inspection 
and  safe  operation  of  coal  mines,  while  the  corre- 
sponding provision  in  the  substituted  bill  reads,  'For 
the  regulation  and  inspection  of  mines  in  the  State. ' 

"Second.  The  caption  of  the  original  bill  recites 
one  of  its  purposes  to  be:  'To  protect  the  health  and 
safety  of  persons  in  and  about  the  mines  of  this  State, ' 
while  the  corresponding  provision  in  the  substituted 
bill  reads:  'And  for  the  safety,  welfare  and  protec- 
tion of  persons  employed  therein.' 

"Third.  The  original  bill  provides  for  the  protec- 
tion of  proj.erty  connected  therewith  [the  mines], 
while  there  is  no  corresponding  provision  in  the  sub- 
stituted bill  for  this. 

"Fourth.  The  caption  of  the  original* bill  provides 
for  the  repealing  of  all  laws  that  conflict  therewith, 
while  there  is  no  corresponding  provision  in  the  sub- 
stituted bill." 
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We  think  that  the  points  of  difference  in  the  two 
captions  were  immaterial  and  were  not  effective  to 
change  the  identity  of  the  bill. 

We  said  in  case  of  State,  ex  rel.,  v.  Baseball  Club, 
127  Tenn.,  292, 154  S.  W.,  1151,  Ann.  Cas.,  1914B,  1243 : 

''There  may  be  additions  to  the  caption  of  matters, 
germane  and  explanatory,  by  way  of  making  the  title 
more  definite,  which  will  not  change  the  identity  of  the 
bill.  If,  however,  there  is  added  to  the  caption  entirely 
new  and  foreign  matter,  the  caption  and  the  bill  will 
lose  their  identity. ' ' 

In  Erivin  v.  State,  supra,  it  was  said : 

'*The  title  must  be  a  constant  quantity,  not  subject 
to  amendment,  or  at  least  not  subject  to  any  altera- 
tion that  will  effect  any  substantial  change  in  it." 

We  think  there  is  no  substantial  difference  in  the 
title  of  the  bill  originally  introduced  and  the  substi- 
tuted bill. 

Nothing  was  added  to  the  title,  no  new  or  foreign 
matter.  Certain  words  and  phrases  were  dropped  from 
the  original  title,  but  such  elimination  did  not  change 
the  meaning  or  indicate  a  different  scope  of  legisla- 
tion. Only  the  phraseology  of  the  title  was  changed. 
Its  import  remained  the  same. 

The  word  '*  regulation "  was  added  to  the  new  title, 
and  everything  omitted  from  the  old  title  fell  under 
the  sweep  of  that  word,  including  the  protection  of 
property  connected  with  the  mines  to  be  regulated. 

There  is  no  merit  in  the  argument  that  the  title  of 
the  act  is  not  broad  enough  to  justify  a  provision  par- 
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tially  relieving  the  mine  owner  of  common-law  liabil- 
ity. Statutes  purporting  regulation  quite  commonly 
modify  or  repeal  the  common  law.  The  very  purpose 
of  statutory  regulation  of  a  business  is  to  prescribe 
new  rules  for  its  conduct. 

There  is  no  repugnancy  between  that  portion  of  the 
caption  indicating  an  intention  to  legislate  for  the 
safety  of  the  miners  and  the  provisions  in  the  act  which 
mitigate  the  owner's  responsibility.  The  lawmakers 
thought  that  the  end  desired  could  be  best  attained  by 
giving  the  foreman  exclusive  control  and  making  him 
criminally  answerable  for  default.  It  is  not  our  prov- 
ince to  comment  on  the  wisdom  of  the  measure. 

There  is  nothing  in  the  constitutional  objections 
urged  against  the  act  of  1903,  and  the  petition  to  rehear 
is  denied. 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 

SUPRE3IE  COUET  OF  TENNESSEE 

FOR  THE 

WESTERN  DIVISION 


JACKSON,  APRIL  TERM,  1915. 


Memphis  St.  Ry.  Co.  v.  Stratton,* 
{Jackson.    April  Term,  1915.) 

MASTER  AND  SERVANT.  Injuries  to  third  person.  IVIaster's  lia- 
biiity.  Exempiary  damages. 
Where  plaintiff  ran  his  automobile  into  an  excavation  opened 
in  a  •  highway  by  defendant  street  railway  company,  whose 
night  watchman  thereupon  tortiously  assaulted  him  while  he 
was  endeavoring  to  extricate  his  machine,  the  defendant  was 
liable  in  exemplary  damages,  although  no  relation  of  contract 
subsisted  between  it  and  the  plaintiff. 

Gases  cited  and  approved:  Traction  Co.  v.  Lane,  103  Tenn., 
376;  Railroad  v.  Garrett,  76  Tenn.,  438;  Railroad  v.  Fleming, 
82  Tenn.,  128;  Haehl  v.  Railroad,  119  Mo.,  325;  Smith  v. 
Middleton,  112  Ky.,  588;  Railroad  v.  Robinson,  125  Ala.,  483; 
St.  Louis,  etc.,  R.  Co.  v.  Hackett,  58  Ark.,  381;  Baltimore,  etc.. 


♦The  authorities  on  the  question  of  master's  liability  to  exem- 
plary  damages  for  act  of  servant  are  reviewed  in  the  note  in  48 
L.  R.  A.  (N.  S.),  35. 

(620) 
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R.  Co.  V.  Strube,  111  Md.,  119;   Forrester  v.  Southern  P.  Co., 
48  L.  R.  A.  (N.  S.),  35;  Railroad  y.  Starnes,  56  Tenn.,  52. 

Cases  cited  and  disapproyed:      Railroad   y.   Carter,   129   Tenn., 
459;   Railroad  y.  Dies,  98  Tenn.,  655. 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court.— H.  W. 
Laughlix,  Judge. 

Anderson  &  Ck^btree,  for  plaintiff. 

McKiNNEY  Barton,  for  defendant. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Stratton,  as  plaintiff,  recovered  in  the  circuit 
court  a  judgment  against  appellant  company  for 
$3,000,  $1,000  of  which  was  allowed  for  compensatory 
damages,  and  $2,000  for  exemplary  damages. 

One  of  the  assignments  of  error  accompanying  a 
petition  for  certiorari  filed,  for  a  review  of  the  judg- 
ment of  the  court  of  civil  appeals  which  approved  the 
allowance  of  exemplary  damages,  is  that  there  is  nc 
proper  basis  for  the  support  of  such  an  allowance. 

Stratton  was  driving  his  automobile  at  nightfall  on 
Poplar  avenue,  in  the  city  of  Memphis,  at  the  inter 
section  of  which  avenue  with  Third  street  the  track 
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of  the  company  was  torn  up  for  reconstruction  pur- 
poses, and  the  automobile,  in  order  to  avoid  street  car 
rails  piled  on  one  side  of  the  street,  was  swerved  to  the 
left,  and  in  so  doing  it  dropped  into  the  excavation 
which  was  unguarded,  and  which  was  lighted  by  no 
signal  or  warning  lanterns. 

While  Stratton  was  engaged  in  trying  to  remove  the 
machine  from  the  execavation,  the  watchman  of  the 
company,  one  Nelson,  whose  place  of  duty  was  at  the 
excavation  in  the  street  for  the  purpose  of  looking 
after  the  company's  property,  came  up.  Stratton  had 
just  procured  a  board  from  a  temporary  crossway 
over  the  excavation  placed  to  allow  vehicles  to  pass, 
for  the  purpose  of  aiding  him  in  raising  the  automibile 
to  the  street  level. 

Nelson  asked,  with  an  epithet,  of  Stratton  why  he 
had  run  into  the  trench  or  hole.  Stratton  started  to 
get  another  board  for  the  same  purpose,  and  was  in 
the  act  of  lifting  it  when  Nelson  remarked  with  an 
exceedingly  vile  and  opprobrious  epithet,  not  fit  to  be 
mentioned  here,  *  *  Don 't  tear  up  my  walk, ' '  and  struck 
Stratton,  who  was  stooping  over,  in  the  face  with  his 
fist,  and  then  over  the  head  with  the  butt  of  his  pistol. 
This  was  done  in  the  presence  of  Stratton 's  friends 
who  had  been  with  him  in  the  automobile  and  of  a 
large  number  of  bystanders  who  had  been  attracted 
by  the  disabled  machine. 

It  is  the  contention  of  the  company  that  exemplary 
damages  are  not  allowable  for  willful  and  wanton  acts 
of  one  of  its  servants,  done  even  in  the  scope  of  his 


4  Thompson]      APEIL  TERM,  1915.  623 

^^^^^^^^^^^^— ^  —III  — ^^M  M  ■■■■■■  .m^^^^  m  m  ^,^^_^^^^^,^  M^^— ■  ■     ■         M   ■     ■  .  ^ 

Memphis  St.  Ry.  Co.  v.  Stratton. 

employment,  unless  the  person  wronged  stand  in  some 
contractual  relation  to  the  company,  as,  for  example, 
passenger  to  carrier. 

The  appellant  properly  concedes  that  this  court  is 
committed  to  the  doctrine,  along  with  many  others  (7 
Lahatt,  Master  &  Serv.,  sections  2554-2556),  that  a 
principal  is  liable  for  such  acts  of  his  agent  regardless 
of  pre^dous  special  authorization  or  of  subsequent  rat- 
ification, but  urges  that  the  true  rule  excludes  liability 
for  wrongs  done  to  one  who  has  no  such  contract- 
ual relation,  citing  Traction  Co.  v.  Lane,  103  Tenn. 
(19  Pickle),  376,  53  S.  W.,  557,  46  L.  R.  A.,  549;  Raih 
road  V.  Garrett,  8  Lea  (76  Tenn.),  438,  41  Am.  Rep., 
640;  Railroad  v.  Fleming,  14  Lea  (82  Tenn.),  128,  151. 
These  cases  afford  examples  of  the  general  rule ;  they 
are  not  to  be  construed  as  imposing  any  such  limita- 
tion on  it. 

In  this  connection  appellant  company  criticizes  the 
case  of  Railroad  v.  Carter,  129  Tenn.,  459,  166  S.  W., 
592,  and  along  with  it  Railroad  v.  Dies,  98  Tenn.  (14 
Pickle),  655,  41  S.  W.,  860,  as  having  disregarded,  as 
by  oversight,  the  limitation  so  contended  for ;  it  being 
recognized  that  these  cases  on  their  faces  support  the 
contrary  view. 

We  are  cited  no  case  in  which  this  distinction  for 
limitation  is  taken ;  and,  on  the  other  hand,  many  cases 
proceed,  as  do  the  last  two  cited  above,  upon  the  the- 
ory that  the  existence  of  no  such  relationship  is  requi- 
site to  the  allowance  of  exemplary  damages,  among 
them  being  Haehl  v.  Wabash  R.  Co.,  119  Mo.,  325,  24 
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S.  W.,  737;  Smith  v.  Middleton,  112  Ky.,  588,  66  S.  W., 
388,  56  L.  R.  A.,  484,  99  Am.  St.  Rep.,  308 ;  Railroad 
V.  Robinson,  125  Ala.,  483,  28  South.,  28;  St.  Louis, 
etc.,  R.  Co.  V.  Hackett,  58  Ark.,  381,  24  S.  W.,  881, 
41  Am.  St.  Rep.,  105;  Baltimore^  etc.,  R.  Co.  v.  Strube, 
111  Md.,  119,  73  Atl.,  697;  and  other  cases  cited  in 
note  to  Forrester  v.  Southern  P.  Co.,  48  L.  R.  A.  (N. 
S.),  35,  44. 

The  chief  reliance  of  the  appellant  is  the  case  of 
Railroad  v.  Starnes,  9  Heisk.  (56  Tenn.),  52,  24  Am. 
Rep.,  296,  the  soundness  of  which  on  the  point  of  ex- 
emplary damages  has  been  doubted  when,  as  there,  it 
is  once  granted  that  the  servant  was  acting  in  the  line 
of  employment.  Railroad  v.  Garrett,  supra.  And  it 
must  be  conceded  that  that  case  is  not  easily  to  be 
harmonized  with  our  later  cases,  or  made  to  consist 
logically  in  respect  to  the  rulings  therein  made  upon 
its  facts. 

The  following  observations  of  the  supreme  court  of 
Mississippi  are  not  without  considerable  force: 

**The  judge-made  law  of  punitive  damages  is  not 
the  result  of  logic,  but  of  public  necessity,  as  text- 
writers  and  courts  have  repeatedly  shown.  If  cor- 
porations — artificial  beings  who  can  act  only  through 
agents  and  servants  in  their  varied  and  multitudin- 
ous and  constantly  recurring  business  dealings  with 
the  public— can  never  be  held  liable  in  punitive  dam- 
ages for  the  acts  of  their  servants  unless  expressly 
authorized  by  them,  unless  expressly  ratified  by  them^ 
no  matter  how  gross  and  outrageous  the  wrongful  act 
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of  the  servant,  we  feel  perfectly  safe  in  declaring  that 
no  recovery  for  more  than  mere  compensatory  dam- 
ages will  ever  again  be  awarded  against  corporations. 
Corporations  never  expressly  authorize  their  servants 
to  beat  or  insult  or  outrage  those  having  business  re- 
lations with  them,  and  they  rarely  ratify  such  conduct. 
Having,  by  the  constitution  of  their  being,  to  act  solely 
by  agents  or  servants,  they  must,  as  matter  of  sound 
public  policy,  be  held  liable  for  all  the  acts  of  their 
agents  and  servants  who  commit  wTongs  while  per- 
forming the  master's  business  and  in  the  scope  of  their 
employment,  and  this  to  the  extent  of  liability  for 
punitive  damages  in  proper  cases." 

There  was  no  error  in  the  judgment  of  the  court  of 
civil  appeals.    Writ  of  certiorari  denied. 
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SoFGE  V,  Lowe.  * 
{Jackson.     April  Term,  1915.) 

1.  PROCESS.     Service.     Privilege.     Parties. 

Suitors,  whether  plaintiff  or  defendant,  from  a  foreign  jurisdic- 
tion, are  exempt  from  the  service  of  civil  process  while 
attending  court  and  for  such  reasonable  time  before  and  after 
trial  as  may  enable  them  to  go  from  and  return  to  their  homes. 
{Post,  pp.  628-631.) 

Cases  cited  and  approved:  Sewanee,  etc.,  Coal  Co.  v.  Williams, 
120  Tenn.,  339;  Bridges  v.  Sheldon  (C.  C),  7  Fed.,  44;  Brooks 
/.  State,  3  Boyce  (Del.),  1. 

Cases  cited  and  distinguished:  Holyoke,  etc.,  Co.  v.  Aml>dem 
(C.  C),  55  Fed.,  593;  Cronk  v.  Wheaton,  23  Lancaster  Law 
Rev.,  206. 

2.  PROCESS.    Service.    Privilege  of  parties  traveling  to  and  from 
State  of  suit. 

Where  defendant  was  served  with  process  In  this  State  while 
returning  from  attending  as  suitor  a  United  States  court  in 

« 

Arkansas,  his  plea  of  abatement  was  properly  sustained;  since 
a  State  court,  by  way  of  comity  and  on  grounds  of  public 
policy,  should  enforce  the  privilege  of  witness  or  party  to  suit 
in  another  State  to  be  exempt  from  service  of  process  while 
attending  court     {Post,  pp.  631-636.) 

Cases  cited  and  approved:  Tyrone  Bank  v.  Doty,  2  Pa.  Dist. 
R.,  558;   Hoffman  v.  Judge  of  Circuit  Court,   113  Mich.,   109; 


*On  the  question  of  exemption  of  nonresident  party  from  service 
of  civil  process  while  in  State  in  connection  with  case,  see  notes 
in  42  L.  R.  A.  (N.  S.),  1101,  and  L.  R.  A.,  1915A,  694.  As  to  exemp- 
tion of  a  defendant  brought  into  a  State  on  extradition  proceedings, 
see  note  in  46  L.  R.  A.,  711.  As  to  right  to  serve  process  in  an 
action  against  a  corporation  upon  nonresident  officer  who  is  within 
the  State  as  a  party  or  witness,  see  notes  in  24  L.  R.  A.  (N.  S.), 
276,  and  52  L.  R.  A.  (N.  S.),  583.  As  to  exemption  of  nonresident 
witness  from  suit,  see  note  in  25  L.  R.  A.,  721.  As  to  privilege  of 
suitor  or  witness  from  service  of  process  as  affected  by  route 
taken  or  time  consumed,  see  note  in  14  L.  R.  A.  (N.  S.),  663.  And 
as  to  right  of  nonresident  to  exemption  from  service  of  process 
while  within  jurisdiction  pursuant  to  condition  of  bail  bond,  see 
notes  In  27  L.  R.  A.  (N.  S.),  333  and  51  L.  R.  A.  (N.  S.),  328. 
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Powell  V.  Pangborn,  161  App.  Div.,  453;   Plimpton  v.  Wlnslow 
(C.  C),  9  Fed.,  366;   HoUender  v.  Hall.  13  N.  Y.  Supp.,  758. 

Cases  cited  and  distinguished:     Parker  v.  Marco,  136  N.  Y.,  585. 

3.  PROCESS.  Service.  Privilege.  Parties.  Witnesses.  Burden' 
of  proof. 
The  privilege  of  a  party  or  witness  from  a  foreign  Jurisdiction 
exempt  from  service  of  process  while  attending  court  is  in- 
vokable  only  when  the  person's  sole  business  in  the  State  of 
suit  is  to  attend  the  litigation,  the  burden  being  upon  him 
under  plea  in  abatement  to  establish  the  fact.         (Post,  p.  636.) 

Cbses  cited  and  approved:  Finucane  v.  Warner,  194  N.  Y.,  160; 
Chaffee  v.  Jones,  19  Pick.  (Mass.),  261;  Smythe  v.  Banks,  4 
Ball.,  329. 


FROM  SHELBY. 


Appeal  from  the  Circuit  CJourt  of  Shelby  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court. — J.  P. 

Young,  Judge. 

I 

McGheb,  Livingston  &  Farbarbough  and  Graves  &    ^ 
Pearson,  for  appellant. 

Mabsiujot  &  Chandler,  for  appellee. 

Mr,  Justice  Williams  delivered  the  opinion  of  the 
Court, 

Sofge,  plaintiff  in  error  in  this  case,  in  1913,  brought 
suit  in  the  United  States  District  Court  at  Helena,  Ark., 
against  Lowe  on  the  same  cause  of  action  attempted  to 
be  asserted  in  the  pending  case.  Lowe  was  and  is  a  res- 
ident of  the  State  of  Massachusetts,  and  went  from 
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there  to  Helena  to  attend  a  trial  of  the  federal  court 
case  as  a  suitor  and  necessary  witness  in  his  own  be- 
half. 

While  returning  from  that  place  and  while  passing 
through  Memphis,  Tenn.,  en  route  to  his  home,  Lowe 
was  served  with  process  in  this  suit.  He  filed  his  plea 
in  abatement  on  the  ground  that  he  was  exempt  from 
the  service  of  such  process  while  so  returning  from 
attendance  upon  court  at  Helena,  and  this  plea  was 
sustained  by  the  trial  judge.  The  court  of  civil  appeals 
has  affirmed  the  judgment  of  the  circuit  court,  and  the 
case  is  before  us  on  a  petition  for  certiorari. 

The  point  ^relied  on  and  pressed  by  appellant  Sofge 
is  that  the  exemption  from  service  of  process  is  con- 
fined as  to  enforcement  to  the  jurisdiction  within  which 
was  held  the  court  attended  by  Lowe;  that  only  the 
courts  of  Arkansas,  into  which  he  was  drawn  by  the 
Helena  litigation,  will  concern  themselves  with  his  pro- 
tection from  the  service  of  process. 

The  general  rule  is  that  suitors,  plaintiff  or  defend- 
ant,  from  a  foreign  jurisdiction,  are  exempt  from  the 
service  of  civil  process  while  attending  court,  and  for 
such  reasonable  time  before  and  after  trial  as  may  en- 
able them  to  go  from  and  return  to  their  homes.  Se- 
tcanee,  etc.,  Coal  Co.  v.  Williams,  120  Tenn.,  339,  107 
S.  W.,  968 ;  32  Cyc,  492,  494. 

The  rule  is  of  ancient  origin  and  is  mentioned  as 
early  as  the  reign  of  Henry  VI  of  England  (Year  Book, 
20  Henry  VI,  .10),  and  the  reason  underlying  it  is  the 
proper  administration  of  justice  in  the  protection  of 
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the  courts  and  those  called  to  attend  them.  The  privi- 
lege of  the  individual  iS  incidental;  the  protection  of 
courts  of  justice  is  the  primary  object  of  the  rule. 
Bridges  v.  Sheldon  (C.  C),  7  Fed.,  44;  Brooks  v.  State, 
3  Boyce  (Del.),  1,  79  AtL,  790,  51  L.  R.  A.  (N.  S.), 
1126,  Ann.  Cas.,  1915A,  1133,  and  cases  cited. 
/The  question  whether  such  a  suitor  is  entitled  while 
passing  through  an  intermediate  State,  in  going  from 
or  returning  to  his  home,  to  be  protected  from  service 
in  a  suit  begun  therein,  has  been  decided,  it  seems,  in 
but  two  cases.  In  both  of  these  the  exemption  was  de- 
nied. The  authority  of  these  cases  is  weakened  by  the 
fact  thatVn  neither  was  the  decision  by  a  court  of  last 
resort.      | 

The  first  case  was  that  of  Holyoke,  etc.,  Go.  v.  A^nb- 
den  (C.  C),  55  Fed.,  593,  21  L.  R.  A.,  319,  decided  by 
Carpenter^  District  Judge.  There  Ambden,  a  citizen 
of  Vermont,  was  sued  in  Massachusetts  while  journey- 
ing through  that  State  to  attend  court  in  Connecticut. 
It  was  there  said : 

*  *  The  second  contention  of  the  defendant  is 
that  the  service  of  this  writ  is  in  violation  of  the  pol- 
icy of  the  law  which  exempts  from  service  parties 
and  witnesses  going  to  and  from  court  on  the  business 
of  the  court.  An  exiimination  of  the  cases  shows 
that  it  has  been  held  that  parties  to  a  suit  are  exempt 
from  arrest,  and  in  some  cases  from  suit  bv 
summons,  while  within  the  jurisdiction  of  the  court 
on  the  business  of  the  court,  and  that  this  exemption 
has  in  some  cases  been  extended  to  witnesses.    In 
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none  of  them,  however,  has  it  been  held  that  a  party 
or  witness  is  exempt  from  service  in  any  other  juris- 
diction than  that  in  which  his  attendance  as  a  party 
or  as  a  witness  is  required.  I  cannot  see  any  reason 
for  further  extending  this  rule.  It  is  established 
by  courts  to  protect  their  own  process  and  their  own 
suitors,  by  the  assurance  that  the  court  in  which  the 
party  has  brought  his  action,  or  into  which  the  party 
has  been  summoned,  .  .  .  will  not  permit  its  own 
process,  or  that  of  other  courts  in  the  same  jurisdic- 
tion, in  another  action,  to  embarrass  the  proceedings* 
It  seems  to  me  that  evils  greater  than  these  sought  to 
be  remedied  would  arise  if  the  courts  of  one  State 
should  asume  so  to  guard  and  protect  all  the  other 
courts  in  the  country.  The  rule  is  in  derogation  of 
common  right,  and  restrains  the  plaintiff  from  suing,, 
lest  a  greater  evil  may  arise  than  involved  in  the  tem- 
porary suspension  of  his  right  to  bring  his  demand  into 
court  of  justice  having  jurisdiction  to  determine  it. 
The  rule  therefore  ought  to  be  extended  with  great 
caution,  and  to  extend  it  beyond  the  jurisdiction  imme- 
diately concerned  seems  to  me  to  be  unnecesssary  and 
mischievous. ' ' 

This  federal  decision  was  quoted  and  followed  by 
the  court  of  common  pleas  of  Susquehanna  county,  Pa., 
in  the  case  of  Cronk  v.  Wheaton,  23  Lancaster  Law 
Rev.,  206, 15  Pa.  Dist.  Rep.,  721,  where  it  was  said : 

**The  researches  of  diligent  counsel  have  been  unable 
to  find  and  cite  any  case  in  any  State  in  which  it  has 
been  held  that  this  privilege  from  arrest  or  sunmaons 


4  Thompson]      APRIL  TERM,  1915.  631 

Sofge  V.  Lowe. 

on  civil  process  extends  beyond  protecting  the  party 
or  witness  in  attendance  upon  a  court  of  the  State  in 
which  the  process  issued  from  which  the  exemption  is 
claimed.     .    .    . 
**In  the  case  at  bar,  the  defendant  was  voluntarily 

7  » 

in  the  State  of  Pennsylvania  and  county  of  Susque- 
hanna when  he  was  served  with  process;  he  was  not 
here  in  response  to  any  process  of  any  court  of  the 
State  of  Pennsylvania,  or  any  agreement  by  the  parties 
in  this  suit;  he  came  into  this  State  because  he  found 
it  more  convenient  in  going  from  his  home  in  Deposit, 
N.  Y.,  to  Binghampton,  in  New  York,  and  I  can  see  no 
reason  why  the  fact  that  his  business  at  Binghampton, 
in  the  State  of  New  York,  was  to  attend  the  courts  of 
the  State  of  New  York,  should  exempt  him  from  service 
of  process  in  the  State  of  Pennsylvania. ' ' 

Notwithstanding  these  authorities,  we  are  persuaded 
that  the  true  rule  was  announced  by  the  trial  judge  and 
the  court  of  civil  appeals  in  the  instant  case. 

In  cases  which  have  had  under  consideration  the  pro- 
tection of  a  suitor  or  witness  going  from  one  county 
in  a  State  to  another  and  subjected  to  service  in  a  suit 
in  an  intermediate  county — a  closely  related  point— 
it  has  been  held  that  there  existed  the  privilege  of 
exemption.  Tyrone  Bank  v.  Doty,  2  Pa.  Dist.  R.,  558, 
12  Pa.  Co.  Ct.  R.,  287;  Hoffman  v.  Judge  of  Circuit 
Court,  113  Mich.,  109,  71  N.  W.,  480,  38  L.  R.  A.,  663, 
67  Am.  St.  Rep.,  458. 

A  State  court  will,  by  way  of  comity,  enforce  the  ■ 
privilege  of  a  witness  or  suitor  who,  wljile  attending  a  ) 


632  TENNESSEE  BEPORTS,      [131  Teiin. 

Sofge  V.  Lowe. 

federal  court,  has  been  sued  in  the  State  court.  Se- 
icanee,  etc.,  Co.  v.  Williams,  supra;  Powell  v.  Pang- 
born,  161  App.  Div.,  453,  145  X.  Y.  Supp.,  1073.  See, 
also,  Plimpton  v.  Winsloiv  (C.  C),  9  Fed.,  365,  20 
Blatchf.  82. 

In  Parker  v.  Marco,  136  N.  Y.,  585,  32  N.  E.,  989,  20 
L.  B.  A.,  45,  32  Am.  St.  Bep.,  770,  a  defendant  resid- 
ing in  South  Carolina,  where  he  had  been  sued  in  the 
federal  court,  attended  an  examination  of  plaintiff's 
witness  in  that  cause  in  New  York  and  was  there  sued. 
It  was  held  that  he  was  exempt  from  process  from  a 
State  court  of  New  York.    The  court  said : 

''At  common  law  a  writ  of  privilege  or  protection 
would  be  granted  to  the  party  or  witness  by  the  court 
in  which  the  action  was  pending,  which  would  be  re- 
spected by  all  other  courts.  We  cannot  find  that  the 
power  to  issue  such  a  writ  has  been  abrogated  by  leg- 
islation, and  it  doubtless  exists,  and  the  writ  may  still 
be  granted  by  courts  possessing  a  common-law  juris- 
diction; but  while  the  granting  of  the  writ  is  proper, 
it  is  not  necessary  for  the  enjoyment  of  the  pri\dlege 
and  the  only  office  it  can  perform  is  to  afford  con- 
venient and  authentic  notice  to  those  about  to  do  what 
would  be  a  violation  of  the  privilege,  and  to  set  it 
forth,  and  command  due  respect  to  it.  The  ten- 
*  dency  has  ben  not  to  restrict  but  to  enlarge  the  privi- 
lege so  as  to  afford  full  protection  to  parties  and  wit- 
nesses.    .     .     . 

''In  Hollender  v.  Hall  [Sup.],  13  N.  Y,  Supp.,  758, 
the  witness  was  attending,  pursuant  to  a  stipulation 
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before  a  notary  public,  to  have  his  deposition  taken  in 
an  action  pending  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York,  and  the  special 
term  set  aside  the  service  of  process  upon  him,  and  its 
decision  was  affirmed  by  the  general  term  of  the  first 
department.  A  distinction  is  sought  to  be  made  be- 
tween that  case  and  the  one  at  bar,  because  there  the 
court  in  which  the  action  was  pending  existed  within 
the  limits  of  this  State,  while  here  it  is  a  court  sitting 
in  another  State.  There  does  not  appear  to  be  any 
sound  principle  upon  which  such  discriminatioi^  can 
rest.  ...  A  party  who  is  brought  here  in  such  a 
proceeding  is,  we  think,  entitled  to  the  same  protection 
without  regard  to  the  local  jurisdiction  of  the  court  in 
which  the  action  is  pending. ' ' 

The  privilege  of  immunity  from  service  rests  upon 
grounds  of  public  policy,  and  of  such  policy  as  it  relates 
to  a  matter  of  supreme  importance — the  administration 
of  justice.  In  order  that  causes  may  be  fully  heard 
and  a  just  result  reached,  and  that  an  orderly  and  un- 
hampered administration  of  justice  may  be  assured,  the 
law  has  announced  the  rule  of  exemption.  If  parties 
to  a  pending  cause,  or  their  witnesses,  are  liable  to  be 
thus  sued,  they  may  be  intimidated  and  prevented  from 
complying  with  the  foreign  court's  mandate,  if  ac- 
tually summoned  or  subpoenaed,  or  from  attending  vol- 
untarily as  is  their  privilege.  It  is  against  public  pol- 
icy to  permit  them  to  be  deterred  by  fear  of  being  sub- 
jected to  suit  while  attending,  or  so  going  or  returning. 

This  principle  of  public  policy  is  common  to  Arkan- 


634  TENKESSEE  REPORTS,      [131  Tenn. 

Sofge  V.  Lowe. 

sas  and  Tennessee.  Justice,  in  such  connection,  is  to 
4  be  conceived  of  as  a  thing  integral  and  not  partible  by 
State  or  jurisdictional  lines;  all  courts  must  be  pre- 
sumed to  interest  themselves  alike  in  promoting  and 
keeping  unhampered  its  fair  administration.  The 
courts  of  this  State  cannot  be  unconcerned  in  respect 
of  the  embarrassment  in  that  regard  to  be  experienced 
bv  the  courts  of  Arkansas  if  the  courts  of  this  and  the 
other  States  which  surround  that  State  deny  to  suitors 
and  witnesses  returning  to  their  homes  from  her  courts 
this  exemption  from  suit.  Of  what  considerable  avail 
is  it  that  Arkansas  extends  her  own  protection,  if  the 
other  States  refuse  anj"  exertion  of  their  sovereign 
power  through  their  courts  to  the  same  end  ? 

The  courts  of  this  State  will  see  to  it  that  their  pro- 
cesses are  not  used  to  thus  embarrass  the  administra- 
tion of  justice  in  a  sister  State,  and  we  shall  expect  the 
courts  of  other  States  to  rule  in  reciprocation.  Thus, 
hy  a  species  of  comity,  a  common  end  will  be  served. 
It  may  be  that  this  cannot  be  demanded  of  us  or  of 
other  courts,  or  asked  to  be  extended  except  by  way  of 
that  courtesv  which  is  reallv  comity.  Reasons  of  con- 
venience,  expediency,  and  public  interest  prompt  us  to 
announce  tjiis  doctrine  for  our  State.  A  liberal  inter- 
pretation in  favor  of  the  privilege  is  manifested  in  the 
authorities.  State  and  federal,  and  we  deem  our  ruling 
to  be  in  accord  with  that  trend. 

That  the  doctrine  may  nof  be  without  salutary  appli- 
cation we  think  may  be  shown  by  examples:  Let  it 
be  supposed  that  a  suitor  residing  in  Nashville  is  called 
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to  attend  a  trial  of  liis  cause  at  Knoxville,  and  travels 
over  one  of  the  most  used  lines  of  transportation  by 
way  of  Chattanooga,  which  takes  him  into  the  States 
of  Alabama  and  Georgia.  While  his  journey  is  a  sin- 
gle one  and  his  sole  purpose  is  to  reach  his  destination 
in  this  State,  and  therefore  as  to  intent  his  is  an  intra- 
state journey,  is  he  to  be  subjected  to  the  hazard  of 
being  sued  en  route  in  one  of  these  other  States  f  Let 
us  suppose  that  at  a  term  of  the  federal  court  held  at 
Jonesboro,  Ark.,  sixty-eight  miles  distant  from  Mem- 
phis, a  witness  is  called  to  attend  from  his  residence 
at  Hernando,  Miss.,  twenty-two  miles  distant  from 
Memphis,  and  within  the  lOO-mile  limit  from  Jonesbo- 
ro ;  that  under  compulsion  of  process  the  witness  makes 
the  journey,  and  in  doing  so  goes  through  Memphis 
as  being  on  the  only  feasible  route,  and  travels  but  a 
very  few  miles  in  this  State.  Is  he  without  protection 
from  adverse  suit  in  our  courts  while  covering  that 
limited  distance? 

As  we  see  it,  the  two  opinions  to  the  contrary,  quoted 
from  above,  are  unsatisfactory,  in  that  they  disregard 
that  sound  policy  which  courts  should  have  in  mind  for 
basis  in  the  formulation  of  precedents.  We  do  not 
think  it  can  fairlv  be  said  that  Lowe  was  *  *  voluntarilv  " 
in  this  State ;  he  would  have  gone  as  *  *  voluntarily ' '  in- 
to Missouri  had  he  returned  by  way  of  St.  Louis. 
Practically  ggjaking,  he  was  compelled  to  take  one  of 
the  two  courses. 

Under  the  rule  of  the  two  cases  referred  to,  Lowe 
could  have  been  tolled  to  Arkansas  by  a  litigation 
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pitched  there,  and  on  arrival  have  found  the  suit  dis- 
missed. On  the  return  trip  to  Massachusetts  Le  would 
have  been  subject  to  be  sued  in  any  one  of  six  States 
on  the  same  cause  of  action,  and  the  plaintiff  could 
elect  to  put  him  to  the  hazard  in  that  one  of  the  six 
States  in  which  the  law  of  procedure  or  evidence  would 
favor  the  plaintiff's  recovery.  It  is  not  difficult  to  con- 
template a  case  where  the  question  of  liability  would 
turn  in  plaintiff's  favor  upon  some  such  rule  applied 
in  a  given  State  along  the  route,  while  a  different  rule 
favoring  the  defendant  would  be  applicable  in  Arkan- 
sas and  Massachusetts. 

Since  the  rule  is  based  upon  public  policy  in  the  pro- 
tection of  the  administration  of  justice,  and  has  been 
extended  and  liberalized  from  time  to  time  on  that  ac- 
count, the  privilege  is  held  not  to  be  invokable  unless 
the  person's^  sole  bjisiness  in  .the  foreign  jurisdiction 
be  to  attend  upon  such  litigatioij.  If  with  that  affair 
other  business  be  intermingled  the  protection  is  gone. 
Further,  under  his  plea  in  abatement,  the  burden  is 
on  the  person  sued  to  establish  that  his  purpose,  and 
only  purpose,  in  the  jurisdiction  to  or  jurisdictions 
through  which  he  was  called  to  go  or  return  was  that 
incident  to  a  particular  pending  litigation  which  called 
him  from  his  home.  Finucane  v.  Warner,  194  N.  T., 
160,  86  N.  E.,  1118;  Chaffee  v.  Jones,  19  Pick.  (Mass.), 
261 ;  Smythe  v.  Banks,  4  Dall.,  329, 1  L.  Ed.,  854. 

Content  as  we  are  with  the  rulings  of  the  lower 
courts,  the  writ  of  certiorari  is  denied. 
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McLemoee,  Clerk  of  Court,  r.  Raine's  Estate  et  al, 

{Jackson.    April  Term,  1915.) 

TAXATION.  Inheritance  taxes.  Assesament. 
A  testatrix  devised  all  of  her  real  estate  to  her  husband  for  life 
with  the  direction  that  if  her  sister  survived  it  should  go  to 
the  sister  for  life,  remainder  to  any  children  the  sister  might 
leave  surviving  her.  The  will  further  provided  that  in  event 
of  the  sister's  death  before  that  of  the  husband  the  property 
should  go  to  the  sister's  children,  and  that  if  the  sister  died 
without  issue,  the  property  should  go  over  to  the  testatrix's 
cousin.  Shannon's  Code,  sees.  726,  727,  provide  that  where  there 
shall  be  a  devise  to  collateral  relatives  to  take  effect  after  the 
expiration  of  one  or  more  life  estates,  the  tax  on  such  estate 
shall  not  be  payable  until  the  person  liable  for  it  shall  come 
into  actual  possession,  and  that  the  tax  shall  be  assessed  upon 
the  value  of  the  estate  at  the  time  the  right  to  possession 
accrues.  Held,  that  as  the  interest  of  both  the  cousin  and 
the  sister  was  liable  to  be  divested,  they  were  not  entitled  to 
the  enjoyment  of  the  estate  so  as  to  be  liable  to  transfer  taxes. 

Cases  cited  and  approved:  Vanderbilt  v.  Eidman,  196  U.  S., 
480;  People  v.  McCormick,  208  111.,  437;  Howe  v.  Howe,  179 
Mass.,  546;  Harrison  v.  Johnston,  109  Tenn.,  245;  Bailey  v. 
Drane,  96  Tenn.,  16. 

Cdde  cited  and  construed:     Sees.  726,  727  (S.). 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County 
J.  V.  YoxjNG,  Judge. 

Gilmer  P.  Smith,  for  appellant. 
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L.  P.  Gary,  for  appellees. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  proceeding  was  instituted  in  the  county  court 
of  Shelby  county  to  collect  a  collateral  inheritance  tax. 
Demurrers  were  interposed  by  the  defendants  in  the 
county  court  and  there  sustained.  An  appeal  was 
taken  to  the  circuit  court,  and  the  action  of  the  county 
court  aflSrmed,  and  the  case  has  been  brought  to  this 
court. 

Mrs.  Isabella  A.  Saine  disposed  of  certain  real  es- 
tate by  her  will  in  the  following  manner : 

** Second:  I  will,  devise  and  bequeath  all  of  my  real 
estate  of  which  I  am  now  possessed,  or  of  which  I  may 
be  possessed  at  the  time  of  my  death : 

*  *  1st.  To  my  husband,  C.  H.  Eaine,  for  the  term  of 
his  natural  life. 

**2d.  If  my  sister,  Mrs.  Rebecca  Allison  Dudley,  is 
living  at  the  time  of  the  death  of  my  husband,  C.  H. 
Eaine,  I  will,  devise,  and  bequeath  the  said  real  estate 
just  above  mentioned  to  her,  for  the  term  of  her 
natural  life,  and  after  her  death,  I  will,  devise  and  be- 
queath the  said  real  estate  to  any  children  that  she, 
my  said  sister,  may  have  by  her  present,  or  any  future 
husband,  in  fee  simple  absolute  forever,  to  the  said 
children,  share  and  share  alike.  In  event  that  my 
sister,  Mrs.  Eebecca  Allison  Dudley,  he  dead  at  the 
date  of  the  death  of  my  husband,  C.  H.  Eaine,  and  in 
the  event  that  she  leaves  any  cliildren  living  at  the  time 
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of  her  death  by  her  present  or  any  future  husband; 
then  I  will,  devise  and  bequeath  this  property  to  the 
children  of  my  said  sister,  Mrs.  Eebecca  A.  Dudley, 
share  and  share  alike  in  fee  simple  forever.  In  the 
event  that  my  sister,  Mrs.  Rebecca  Allison  Dudley, 
survives  my  husband,  C.  H.  Raine,  as  above  stated,  I 
will,  devise  and  bequeath  the  said  real  estate  to  her 
for  the  term  of  her  natural  life  and  in  the  event  she 
dies  without  issue,  I  will  and  bequeath  the  said  real  es- 
tate to  my  cousin.  Miss  Rebecca  Allison  Porter,  Nash- 
ville, Tennessee.  Also  in  the  event  that  my  sister,  Mrs. 
Rebecca  Allison  Dudley,  dies  before  my  husband,  C.  H. 
Raine,  has  expired,  I  will,  devise  and  bequeath  the  said 
real  estate  to  my  cousin,  Rebecca  Allison  Porter  of 
Nashville,  Tennessee." 

The  defendant  Mrs.  Lelia  R.  Boyd  has  acquired  the 
life  estate  of  C.  H.  Raine  in  the  property  above  de- 
scribed, and  has  made  an  arrangement  with  Mrs.  Dud- 
ley and  Miss  Porter,  whereby  the  latter  have  conveyed 
to  her  all  their  interest  in  this  real  estate.  Under  the 
agreement  between  these  .three  ladies,  Mrs.  Boyd  has 
executed  four  notes  for  $32,000,  two  of  said  notes  for 
$16,000  having  been  turned  over  to  Mrs.  Dudley,  and 
two  for  a  like  amount  having  been  turned  over  to  Miss 
Porter.  These  four  notes  bear  interest  from  date,  and 
it  is  provided  that  they  shall  not  be  negotiated.  They 
are  further  conditioned  so  that  if  Mrs.  Dudlev  dies 
prior  to  the  maturity  of  the  notes,  they  being  payable 
twelve  years  after  date,  leaving  any  child  or  children, 
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then  the  notes  are  to  be  void  and  to  be  delivered  to  Mrs. 
Boyd  for  cancellation. 

If  Mrs.  Dudley  dies  childless  before  the  maturity  of 
the  notes,  then  the  notes  are  to  be  payable  within 
ninety  days  after  her  death.  If  before  the  maturity 
of  these  notes  Mrs.  Dudlev  shall  have  a  child  or  chil- 
dren,  then  the  notes  are  to  be  extended  as  to  payment, 
and  in  case  the  child  or  children  die  before  Mrs.  Dud- 
ley's death,  the  notes  are  to  be  in  force  and  on  Mrs. 
Dudley's  death  are  payable  within  ninety  days;  but 
if  Mrs.  Dudlev  dies  and  anv  child  or  children  survive, 
then  the  notes  are  to  be  given  to  Mrs.  Boyd  for  can- 
cellation. 

Mrs.  Dudley  is  at  present  a  widow,  but  is  not  beyond 
the  age  at  which  it  might  be  expected  that  children 
could  be  born  to  her. 

It  is  the  contention  of  the  county  court  clerk  that 
parties  defendant  have  come  into  actual  enjoyment  of 
the  contingent  remainders  provided  for  in  the  will  and 
are  therefore  liable  for  the  succession  tax. 

Sections  726  and  727  of  Shannon's  Code  provide  for 
the  assessment  of  such  tax  in  cases  like  this,  and  these 
sections  are  as  follows : 

'  *  Sec.  726.  In  all  cases  where  there  shall  be  a  devise, 
bequest,  or  descent  of  an  estate,  real  or  personal,  to  col- 
lateral relatives  or  strangers  liable  to  the  collateral  in- 
heritance and  succession  tax,  to  take  effect  in  posses- 
sion or  to  come  into  actual  enjoyment  after  the  ex- 
piration of  one  or  more  life  estates,  or  a  period  of 
years,  the  tax  on  such  estate  shall  not  be  payable,  nor 
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interest  begin  to  run  thereon,  until  the  person  or  per- 
sons liable  for  the  same  shall  come  into  actual  posses- 
sion of  such  estate  by  the  termination  of  the  estates  for 
life  or  years. 

'  *  Sec.  727.  The  tax  shall  be  assessed  upon  the  value 
of  the  estate  at  the  time  the  right  of  possession  accrues 
to  the  owner  as  aforesaid ;  but  he  shall  have  the  right 
to  pay  the  tax  at  any  time  prior  to  his  coming  into 
possession ;  and  in  such  cases  the  tax  shall  be  assessed 
on  the  value  of  the  estate  at  he  time  of  the  payment  of 
the  tax,  after  deducting  the  value  of  the  life  estate  or 
estates  for  vears." 

We  do  not  think  this  estate  has  vet  taken  effect  in 
possession  or  come  into  the  actual  enjoyment  of  any- 
one, and  consequently  we  are  of  opinion  that  the  in- 
heritance tax  is  not  yet  due. 

These  two  ladies,  Mrs.  Dudley  and  Miss  Porter,  have 
only  contingent  remainders  in  this  devise.  The  inter- 
est of  both  is  subject  to  be  defeated  by  the  contin- 
gencies provided  in  the  will.  Likewise,  Mrs.  Boyd, 
their  transferee,  has  a  mere  contingent  interest  of 
which  she  may  be  entirely  deprived  by  the  birth  of  a 
child  to  Mrs.  Dudley. 

It  cannot  be  said  that  an  estate  has  taken  effect  in 
possession,  or  that  any  actual  possession  of  an  estate 
is  enjoyed  when  such  possession  and  enjoyment  is 
subordinated  to  an  uncertain  contingency.  There  is 
no  real  possession  nor  any  real  enjoyment,  if  such  pos- 
session and  enjoyment  are  merely  contingent.    An  es 
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tate  held  as  this  one  is  at  present  has  not  vested  in 
actual  possession  within  the  meaning  of  the  statute. 

In  other  States  a  succession  tax  is  provided  for  by 
statutes  quite  similar  to  our  own.  In  many  of  these 
statutes  the  language  used  is  almost  identical  with  the 
language  of  the  act  above  quoted.  In  no  jurisdiction 
has  an  estate  been  supposed  to  have  come  into  actual 
possession,  or  enjoyment,  or  to  have  taken  effect  in 
possession  as  long  as  it  was  contingent  and  subject  to 
be  defeated  by  an  uncertain  event,  Vanderbilt  v.  Eid- 
man,  196  U.  S.,  480,.  25  Sup.  Ct.,  331,  49  L.  Ed.,  563 ; 
People  v.  McCormick  208  111.,  437,  70  N.  E.,  350,  64  L. 
R.  A.,  775;  Hoive  v.  Howe,  179  Mass.,  546,  61  N.  E., 
225,  55  L.  R.  A.,  626.  See,  also,  numerous  other  cases 
collected  in  a  note  under  In  re  Kingman  (Illinois)  as 
reported  in  5  Ann.  Cas.,  237. 

The  general  rule  as  stated  in  the  Cyc.  of  Law  is  as 
follows : 

**But  in  the  absence  of  statutory  provisions  to  the 
contrary,  a  succession  tax  cannot  be  assessed  or  de- 
manded as  of  the  date  of  the  testator's  death,  where 
the  actual  value  of  the  postponed  estate  cannot  be  as- 
certained on  account  of  a  power  given  to  the  holder  of 
the  intermediate  estate  to  spend  the  principal  or  a  part 
thereof,  or  for.  any  similar  reason ;  nor  where  the  per- 
son who  will  ultimately  become  entitled  to  the  post- 
poned estate  cannot  be  known  or  identified  until  the 
termination  of  the  intermediate  estate,  as  where  the 
devolution  of  a  remainder  or  other  expectant  estate 
depends  on  a  question  of  survivorship;  and  generally  a 
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contingent  remainder  is  not  taxable  until  it  vests  in 
possession,  or  until  the  defeating  contingency  has  been 
rendered  forever  impossible  of  occurrence.''  37  Cyc, 
1574. 

Under  our  law  tlie  inheritance  tax  on  a  remainder 
estate  is  payable  by  the  person  who  comes  into  **  ac- 
tual possession  of  such  estate  by  the  termination  of 
the  estates  for  life  of  v^ars." 

It  is  impossible  to  tell  in  this  case,  prior  to  Mr. 
Kaine's  death,  who  will  come  into  possession  of  this 
estate  in  remainder — impossible  to  tell  who  will  be 
liable  for  the  tax. 

There  is  no  conflict  between  what  we  have  said 
above  and  the  holding  of  this  court  in  Harrison  v. 
Johnston,  109  Tenn.,  245,  70  S.  W.,  414.  In  the  latter 
case,  the  life  tenant  had  purchased  the  contingent  re- 
mainders and  all  the  interests  merged  and  vested  the 
entire  estate  in  her.  There  was  no  contingent  interest 
outstanding.  Her  title  was  perfect  and  not  subject  to 
defeat.  The  whole  estate  had  come  into  her  actual  pos- 
session and  enjoyment. 

In  this  case,  the  succession  tax  on  the  life  estate  of 
Mr.  Raine  has  been  paid.  The  tax  on  the  other  inter- 
ests become  payable  according  to  the  rule  laid  down 
in  Bailey  v.  Drane,  96  Tenn.,  16,  33  S.  W.,  573. 

The  lower  courts  correctly  held  that  the  tax  on  these 
contingent  interests  was  not  due  at  present,  and  their 
judgment  is  affirmed. 
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Laurenzi  et  al.  v.  Atlas  Ins.  Co.  et  al, 
{Jackson.    April  Term,  1915.) 

1.  INSURANCE.  Fire  insurance.  Right  of  mortgagee. 
A  fire  policy  stipulated  that  with  Insurer's  consent  an  interest 
under  the  policy  might  exist  in  favor  of  a  mortgagee  on  condi- 
tions attached  to  the  policy,  and  that  insurer  should  not  be 
liable  for  a  greater  proportion  of  any  loss  than  the  amount 
insured  bore  to  the  whole  insurance,  valid  or  not,  and  per- 
mitted other  insurance.  Subsequently  insured  gave  a  mort- 
gage, and  a  rider  attached  to  the  policy  provided  that  loss, 
if  any,  should  be  payable  to  the  mortgagee  as  his  interest 
might  appear,  but  that  in  case  of  any  other  insurance  the  in- 
surer should  not  be  liable  for  a  greater  proportion  of  any  loss 
than  the  sum  insured  bore  to  the  whole  amount  of  insurance 
on  the  property.  Insured  had  procured  another  policy,  of  which 
the  mortgagee  had  no  knowledge.  Held,  that  the  contract  evi- 
denced by  the  rider  was  distinct  from  the  policy,  and  pro- 
tected the  mortgagee  to  the  extent  of  his  interest,  to  the  amount 
of  the  face  of  the  policy,  if  necessary,  and  the  stipulation  as 
to  contribution  In  the  policy  or  in  the  rider  did  not  limit  the 
mortgagee's  rights.     {Post,  pp.  655-660.) 

Cases  cited  and  approved:  Brown  City  Savings  Bank  v.  Wind- 
sor, 198  Fed.,  28;  Smith  v.  Union  Insurance  Co.,  25  R.  I.,  260; 
Hastings  et  al.  v.  Westchester  Fire  Insurance  Co.,  73  N.  T., 
147;  Eddy  v.  London  Assurance  Corporation,  •143  N.  T.,  311; 
Reed  v.  Foremen's  Insurance  Co.,  81  N.  J.  Law,  523;  Syndi- 
cate Insurance  Co.  of  Minneapolis  v.  Bohn,  65  Fed.,  165;  Bacot 
V.  Insurance  Co.,  96  Miss.,  223;  Hardy  v.  Lancashire  Insurance 
Co.,  166  Mass.,  210;  Insurance  Co.  v.  Olcott,  97  111.,  439;  Savings 
Bank  v.  Insurance  Co.,  122  Mass.,  165;  Insurance  Co.  v.  Trust 
Co.,  41  Neb.,  834;  Insurance  Co.  v.  Bohn,  48  Neb.,  743;  Insurance 
Co.  V.  Coverdale,  48  Kan.,  446;  Savings  &  Loan  Co.  v.  Insurance 
Co.,  17  Wash.,  175;  Boyd  v.  Insurance  Co.,  25  Wash.,  447;  Ma- 
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goun  y.  Insurance  Co.,  86  Minn.,  486;  Insurance  Co.  y.  Olcott,  97 
111.,  439;  Insurance  Co.  of  Minneapolis  y.  Bohn,  65  Fed.,  165; 
Manufacturing  Co.  y.  Insurance  Co.,  88  N.  Y.,  592;  Hastings  y. 
Insurance  Co.,  73  N.  Y.,  149. 

2.  INSURANCE.    Contracts.     Repugnant  stipulations. 

Where  two  clauses  of  a  fire  policy  are  so  repugnant  that  they 
cannot  stand  together,  the  first  goyerns,  rather  than  the  last, 
especially  where  the  first  clause  expresses  the  chief  object  of 
the  policy.     iPo8t,  pp.  660-663.) 

Cases  cited  and  approyed:  Teague  y.  Sowder,  121  Tenn.,  132; 
Insurance  Co.  y.  Williams,  11  C.  C.  A.,  503;  Insurance  Office  y. 
Varbel,  103  Ky.,  758. 

Case  cited  and  distinguished:  Bean  y.  Insurance  Co.,  Ill  Tenn., 
186. 

3.  INSURANCE.    Fire  insurance.    "Total  loss."    What  Is. 

A  wooden  structure  is  a  total  loss  within  Acts  1909,  ch.  447, 
making  an  insurer  liable  for  the  amount  of  the  policy  in  the 
eyent  of  a  total  loss,  where  the  roof  and  the  walls,  excepting 
on  one  side,  and  part  of  the  front  porch  were  wholly  destroyed, 
and  the  wall  on  the  one  side  and  part  of  the  porch  were  so 
badly  burned  in  places  that  the  lumber  was  not  worth  the 
labor  of  remoyal,  and  the  walls  standing  were  considered  so 
dangerous  by  municipal  authorities  that  they  were  required  to 
be  taken  down,  though  the  floor  remained  uninjured,  except 
that  a  large  hole  was  burned  through  it,  and  though  the  brick 
foundation  on  which  the  structure  stood  was  unimpaired;  since 
the  identity  and  specific  character  of  the  structure  as  a  build- 
ing were  obliterated.     {Post,  pp.  663-664.) 

Cases  cited  and  approyed:  Reed  y.  Insurance  Co.,  81  N.  J.  Law, 
523;  Williams  y.  Insurance  Co.,  54  Cal.,  442;  Packing  Co.  y.  In- 
surance Co.  (C.  C),  31  Fed.,  200;  Hay  ens  y.  Insurance  Co.,  123 
Mo.,  403;  O'Keefe  y.  Insurance  Co.,  140  Mo.,  558. 

4.  INSURANCE.    Fire  insurance.    Liability  of  insurance  company. 
An  insurance  company  may  comply  with  Acts  1909,  ch.  447,  au- 
thorizing insurance  companies  to  contract  with  insured  that  he 
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shall  maintain  insurance  on  the  property  to  the  extent  of  an 
agreed  proportion  of  the  actual  cash  value  thereof,  and  pro- 
viding that  insured,  failing  so  to  do,  shall  be  a  coinsurer  to  the 
extent  that  his  insurance  then  in  force  is  less  than  the  amount 
of  such  agreed  proportion,  and  may  also  stipulate  the  insurable 
value  of  the  property,  but  its  failure  to  do  either  does  not  pre- 
vent the  applicability  of  the  provision  making  insurer  liable  for 
the  amount  of  the  policy  in  the  event  of  a  total  loss.  (Post,  pp. 
664-666.) 

Acts  cited  and  construed:     Acts  1909,  ch.  447. 

Case  cited  and  approved:      Dugger  v.    Insurance  Co.,  95  Tenn., 
245. 

5.  INSURANCE.     Fire   Insurance.     Right  of   mortgagee.     Agree- 
ments between  mortgagor  and  Insurer.     Effect. 

An  agreement  between  a  mortgagor  and  a  fire  insurance  com- 
pany as  to  the  amount  of  loss  payable  to  the  mortgagee  as  his 
interest  may  appear,  made  without  knowledge  of  the  mortgagee, 
is  not  binding  on  him,  and  he  may  recover  the  full  amount  of 
the  policy  in  the  event  of  a  total  loss,  if  necessary  to  satisfy 
his  interest.     (Post,  p.  666.) 

6.  INSURANCE.    Fire  insurance.     Loss.     Estoppel. 

One  may  show  that  a  fire  loss  is  more  than  that  stated  in  the 
proofs,  unless  he  has  been  guilty  of  fraud,  or  insurer  has  acted 
on  the  proofs  in  such  a  manner  that  to  permit  further  proof 
of  loss  would  be  inequitable.    {Post,  p.  666.) 

Cases  cited  and  approved:  Leslie  v.  Insurance  Co.,  60  Misc.  Rep., 
558;  Scottish  Union  v.  Field,  18  Colo.  App.,  68;  Brewing  Co.  v. 
Insurance  Co.,  81  Ohio  St.,  1. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  from 
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the  Court  of  Civil  Appeals  to  the  Supreme  Court. — F. 
PI.  Heiskell,  Chancellor. 

Randolph  &  Randolph,  for  plaintiffs. 

R.  Lee  Bartels,  for  defendants. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  bill  was  filed  by  the  parties  complainant,  named 
as  trustees  under  a  deed  of  trust,  seeking  to  recover 
from  the  defendants  upon  a  fire  insurance  policy  issued 
to  one  S.  H.  Hardin  on  February  13, 1911,  insuring  him 
against  loss  by  fire  to  the  premises  descril>ed  in  the 
policy.  The  amount  claimed  was  the  face  of  the  policy, 
$1,600.  The  German  Fire  Insurance  Company  was 
made  a  party  defendant,  upon  the  theory  that  it,  having 
reinsured  the  risk  of  the  Atlas  Company,  which  issued 
the  policy,  was  liable  for  the  contract  of  that  company. 

The  right  of  the  plaintiffs  as  trustees  to  recover 
under  the  policy  was  predicated  upon  a  mortgage  or 
trust  deed,  naming  them  as  trustees,  executed  by  S.  II. 
Hardin,  the  insured,  taken  in  connection  with  a  mort- 
gage clause  attached  to  the  insurance  contract.  The 
trust  deed  and  insurance  policy  were,  respectively, 
made  a  part  of  the  bill,  the  material  provisions  thereof 
being  as  follows : 

The  policy  of  insurance  contains  the  following: 

''If,  with  the  consent  of  this  company,  an  interest 
under  this  policy  shall  exist  in  favor  of  a  mortgagee 
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or  any  person  or  corporation  having  an  interest  in  the 
subject  of  the  insurance,  other  than  the  interest  of  the 
insured  as  described  herein,  the  conditions  hereinbe- 
fore contained  shall  apply  in  the  manner  expressed  in 
such  provisions  and  conditions  of  the  insurance  relating 
to  such  interest  as  shall  be  written  upon,  attached  to, 
or  appended  hereto 

**This  company  shall  not  be  liable  under  this  policy 
for  a  greater  proportion  of  any  loss  on  the  described 
property  .  .  .  than  the  amount  hereby  insured 
shall  bear  to  the  whole  insurance,  whether  valid  or  not> 
or  by  solvent  or  insolvent  insurers,  covering  such  prop- 
erty.    .    .    . 

As  appears  upon  the  face  of  the  policy,  it  contained 
a  provision  as  follows : 

*  *  Other  insurance  permitted. ' ' 

On  the  26th  of  May,  1911,  the  insured,  S.  H.  Hardin, 
executed  the  trust  deed  alreadv  referred  to  to  the  com- 
plainants,  as  trustees,  and,  pursuant  to  the  request  of 
the  trustees,  the  representatives  of  the  insurance  com- 
pany attached  to  the  policy  a  rider  containing  the  so- 
called  New  York  standard  mortgage  clause,  of  which 
the  following  is  a  copy : 

''Loss  or  damage,  if  any,  under  this  policy,  shall  be 
payable  to  Eugene  and  Bindo  Laurenzi,  trustees,  as 
mortgagee  (or  trustee),  as  interest  may  appear,  and 
this  insurance,  as  to  the  interest  of  the  mortgagee  (or 
trustee)  only  therein,  shall  not  be  invalidated  by  any 
act  or  neglect  of  the  mortgagor  or  owner  of  the  within- 
described  property,  nor  by  any  foreclosure  or  other 
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proceedings  or  notice  of  sale  relating  to  the  property, 
nor  by  any  change  in  the  title  or  ownership  of  the 
property,  nor  by  the  occupation  of  the  premises  for 
purposes  more  hazardous  than  are  permitted  by  this 
policy :  Provided,  that  in  case  the  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under  this  policy, 
the  mortgagee  (or  tinistee)  shall,  on  demand,  pay  the 
same: 

''Provided,  also,  that  the  mortgagee  (or  trustee) 
shall  notify  this  company  of  any  change  of  ownership 
or  occupancy,  or  increase  of  hazard  which  shall  come 
to  the  knowledge  of  said  mortgagee  (or  trustee)  and 
unless  permitted  by  this  policy,  it  shall  be  noted 
thereon  and  the  mortgagee  (or  trustee)  shall,  on  de- 
mand, pay  the  premium  for  such  increased  hazard  for 
the  term  of  the  use  thereof;  otherwise  this  policy  shall 
be  null  and  void. 

*'This  company  reserv^es  the  right  to  cancel  this 
policy  at  any  time  as  provided  by  its  tenns,  but  in  such 
case  this  policy  shall  continue  in  force  for  the  benefit 
only  of  the  mortgagee  (or  trustee)  for  ten  days  after 
notice  to  the  mortgagee  (or  trustee)  of  such  cancella- 
tion, and  shall  then  cease,  and  this  company  shall  have 
the  right,  on  like  notice,  to  cancel  this  agreement. 

'*In  case  of  any  other  insurance  upon  the  within- 
described  property  this  company  shall  not  be  liable 
under  this  policy  for  a  greater  proportion  of  any  loss 
or  damage  sustained  than  the  sum  hereby  insured  bears 
to  the  whole  amount  of  insurance  on  said  property 
issued  to  or  held  by  any  party  or  parties  having  an 
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insurance  interest  therein,  whether  as  owner,  mort- 
gagee, or  otherwise. 

''Whenever  this  company  shall  pay  the  mortgagee 
(or  trustee)  any  sum.  for  loss  or  damage  under  this 
policy,  and  shall  claim  that,  as  to  the  mortgagor  or 
owner,  no  liability  therefor  existed,  this  company  shaU, 
to  the  extent  of  such  payment,  be  thereupon  legally 
subrogated  to  all  the  rights  of  the  party  to  whom  such 
payments  shall  be  made,'  under  all  securities  held  as 
collateral  to  the  mortgage  debt,  or  may,  at  its  option, 
pay  to  the  mortgagee  (or  trustee)  the  whole  principal 
due  or  to  grow  due  on  the  mortgage,  with  interest,  and 
shall  thereupon  receive  a  full  assignment  and  transfer 
of  the  mortgage  and  of  all  such  other  securities;  but 
no  subrogation  shall  impair  the  right  of  the  mortgagee 
(or  trustee)  to  recover  the  full  amount  of  its  claim." 

The  mortgage  clause  was  attached  to  the  insurance 
policy  pursuant  to  an  agreement  had  with  the  insured, 
S.  H.  Hardin,  to  keep  the  improvements  upon  the  prop- 
erty conveyed  in  trust  insured  for  the  benefit  of  the 
trustees  or  their  beneficiary.  This  agreement  was  as 
follows : 

' '  I  covenant  to  and  with  the  said  trustees  that  I  will 
keep  the  improvements  on  the  above-described  prop- 
erty insured  in  a  good  and  solvent  insurance  company 
doing  business  in  Tennessee  in  at  least  the  sum  of 
$1,600 ;  any  loss  under  such  policy  to  be  made  payable 
to  said  trustees  as  their  interest  may  appear. 

''Any  loss  under  the  policy,  at  tlie  option  of  the 
holder  of  the  debt  secured  hereby,  shall  be  applied  to 
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the  payment  of  the  debt  secured,  or  to  the  cost  of 
repairing  or  rebuilding  the  premises  destroyed. 

**I  further  covenant  to  pay  tlie  insurance  premiums 
for  the  insurance  on  said  improvements  .  .  .  and, 
should  I  fail,  .  .  .  then  said  trustees,  or  the  holder 
of  any  of  said  notes,  may  pay  said  premiums,  .  .  . 
and  the  money  so  paid  out  shall  become  my  debt,  and 
is  to  bear  interest  at  six  per  cent,  from  the  date  of  pay- 
ment, and  is  to  be  considered  a  part  of  the  debt  secured 
by  this  instrument,  and  payment  thereof  enforced  here- 
under or  against  me  personally." 

The  defendants  answered  the  original  and  amended 
biUs,  and  by  way  of  answer  averred : 

That  all  liability  of  the  Atlas  Insurance  Company 
under  the  policy  sued  upon  had  been  assumed  by  the 
German  Fire  Insurance  Company,  its  codef  endant ;  that 
the  loss  had  been  adjusted  with  the  insured,  S.  H.  Har- 
din, on  the  basis  of  $1,500;  that  at  the  time  of  the  fire 
complained  of  there  was  another  outstanding  policy 
issued  by  another  company  for  the  sum  of  $1,600  to  S. 
H.  Hardin,  and  that,  by  virtue  of  the  provisions  of  what 
is  known  commonly  as  the  pro  rata  clause,  ** contained 
in  both  the  contract  of  insurance  sued  upon  and  the 
mortgage  clause  annexed  thereto,''  the  defendant  in- 
surer w^as  liable  only  for  its  proportion  of  the  amount 
of  the  loss,  '^to-wit,  1600-3200  of  $1,500,  or  $750;"  that 
this  sum  the  defendant  had  been  ready  and  w^illing  at 
all  times  to  pay  to  the  trustee,  pursuant  to  the  mort- 
gage clause;  and  that  it  was  still  ready  and  willing 
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to  SO  pay,  and  tendered  the  amount  by  paying  it  into 
the  registry  of  the  court. 

The  evidence  showed  the  following  material  facts: 

The  complainants'  debt  of  $1,800  is  practically 
wholly  unpaid.  The  mortgage  was  executed  May  26, 
1911,  and  the  mortgage  clause  attached  thereto  on  thje 
same  date.  The  policy  sued  on  was  issued  February 
13,  1911,  but  provided  that  the  insurance  was  to  run 
from  February  18,  1911,  to  February  18,  1914.  S.  H. 
Hardin,  the  owner,  obtained  another  policy  of  insur- 
ance upon  the  improvements  insured  by  the  defend- 
ant's policy,  which  was  issued  by  the  Globe  &  Rutgers 
Fire  Insurance  Company  on  February  18,  1911.  The 
complainants,  as  trustees,  were  in  no  wise  interested 
in  the  Globe  &  Rutgers  policy  as  mortgagees,  or  in  any 
other  manner.  Neither  the  mortgagee  nor  the  trustees 
had  any  knowledge  of  the  existence  of  the  Globe  & 
Rutgers  policy.  The  insurance  in  the  Globe  &  Rutgers 
Company  was  contested  upon  the  ground  of  other  in- 
surance obtained  without  the  consent,  knowledge,  or 
permission  of  the  insurer,  based  on  the  following  term 
or  condition  therein : 

**This  entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  shall  be 
void  if  the  insured  now  has  or  shall  hereafter  make 
or  procure  any  other  contract  of  insurance,  whether 
valid  or  not,  on  property  covered  in  whole  or  in  part 
by  this  policy.'' 

There  was  no  agreement  with  the  Globe  &  Rutgers 
Insurance  Company  sanctioning  the  prior  insurance. 
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The  •  chancellor  awarded  the  complainants  a  decree 
for  the  amount  of  their  claim,  $1,600,  thus  denying 
defendants '  claim  to  have  a  proration  of  its  policy  with 
the  face  of  the  policy  issued  by  the  Globe  &  Rutgers 
Insurance  Company.  The  defendants  appealed  to  the 
court  of  civil  appeals  from  so  much  of  the  decree  as 
awarded  the  complainants  an  amount  in  excess  of  $750, 
the  amount  tendered. 

The  court  of  civil  appeals  modified  the  decree  of  the 
chancellor  to  the  extent  of  fixing  the  amount  of  the 
loss  at  $1,500,  but  in  all  other  respects  affirmed  his 
decree. 

We  shall  reserve  to  a  later  part  of  this  opinion  con- 
sideration of  the  amount  of  the  loss. 

The  case  was  brought  to  this  court  by  the  writ  of 
certiorari,  and  the  following  errors  are  assigned  here 
by  the  defendants,  viz. : 

(1)  **The  fact  that  the  complainants  had  no  interest 
in  the  Globe  &  Rutgers  policy,  the  other  insurance,  can- 
not affect  the  right  of  this  insurer  to  prorate  the  loss, 
because : 

'*(a)  It  was  the  agreement  of  the  original  insured, 
Hardin,  in  the  policy  in  controversy,  that  the 
loss  should  be  prorated  among  all  of  the  insurers,  and 
the  complainants,  as  trustees  under  the  mortgage  which 
Hardin  subsequently  executed  to  them,  stand  upon  no 
higher  plane  than  did  the  insured,  as,  under  a  proper 
construction  of  the  mortgage  clause  attached  to  the  pol- 
icy, they  are  mere  appointees  to  receive  the  proceeds 
of  the  insurance,  and  are  bound  by  the  terms  and  pro- 
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visions  of  the  insurance  contract  just  the  same  as  the 
insured;  (b)  under  the  express  contract  of  the  parties, 
contained  in  the  New  York  standard  mortgage  clause, 
it  was  provided  that  the  policy  should  prorate  with  any- 
other  insurance  *held  by  any  party  or  parties  having 
an  insurable  interest  therein,  whether  as  owner,  mort- 
gagee, or  otherwise';  (c)  it  being  the  agreement  of  the 
parties — i.  e.,  the  insurer,  on  the  one  hand,  and  the 
mortgagee,  on  the  other  hand — that  the  insurance  in 
question  should  be  prorated  with  other  insurance, 
whether  taken  out  by  the  mortgagee,  or  some  one  else 
having  an  insurable  interest  therein,  it  is  wholly  imma- 
terial, so  far  as  the  right  of  the  defendant  to  prorate 
with  such  other  insurance  is  concerned,  that  the  trustees 
had  no  interest  in  the  other  insurance,  or  that  it  would 
work  a  *  manifest  injustice'  to  the  trustees  to  permit 
the  insurance  company  to  prorate  with  the  other  in- 
surance. The  contract  must  be  enforced,  as  it  is  rea- 
sonable, and  not  contrary  to  public  policy." 

(2)  ^'The  New  York  standard  mortgage  clause,  if 
it  be  held  to  deprive  the  insurer  of  the  right  to  prorate 
with  the  other  insurance,  as  an  abstract  proposition, 
could  not  in  the  instant  case  be  so  treated,  because  the 
New  York  standard  mortgage  clause  is  effective  only 
as  to  the  subsequent  acts  of  the  mortgagor,  and  protects 
the  mortgagee  only  as  against  those  acts.  In  the  case 
at  bar  the  other  insurance  was  taken  out  before  the 
execution  of  the  mortgage,  and  is  not  within  the  saving 
of  the  mortgage  clause." 
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It  is  insisted  under  these  assignments  that  the  action 
of  the  court  of  civil  appeals  in  rendering  a  decree 
against  defendants  for  any  amount  in  excess  of  $750, 
their  alleged  pro  rata  part  of  the  loss,  adjusted  on  the 
basis  of  $1,500,  was  erroneous. 

We  are  of  the  opinion  that  defendants'  theory  of 
the  case  is  untenable,  to  the  effect  that  the  contract  in 
favor  of  the  mortgagee  is  dormant  until  that  of  the 
owner  of  the  property  is  rendered  void  by  some  act  or 
neglect  of  such  owner.  This  theorj-  is  supported  by  the 
authorities  cited  {Brown  City  Savings  Bank  v.  Wind- 
sor, 198  Fed.,  28, 117  C.  C.  A.,  136,  41  L.  K.  A.  [N.  S.], 
1012 ;  Smith  v.  Union  Insurance  Co.,  25  R.  I.,  260,  55 
Atl.,  715,  105  Am.  St.  Rep.,  882),  but  the  opposite  view 
is  the  more  reasonable,  and  is  supported  by  the  weight 
of  authority.  That  view  is  that  the  contract  evidenced 
by  the  rider  is  a  separate  and  distinct  one  with  the 
mortgagee,  designed  for  his  protection,  and  in  opera- 
tion from  the  date  of  its  execution ;  that,  in  so  far  as 
the  policy  or  contract  with  the  mortgagor  is  in  harmony 
therewith,  it  is  to  be  referred  to,  to  supplement  and 
complete  the  terms  of  the  mortgagee's  contract,  and, 
in  so  far  as  the  policy  is  out  of  harmony  with  the  rider, 
such  adverse  provisions  are  to  be  disregarded;  and, 
further,  that  under  such  a  contract  the  security  of  the 
mortgagee  cannot  be  invalidated,  either  in  whole  or  in 
part,  by  any  act  or  neglect  of  the  mortgagor,  either 
prior  or  subsequent  to  the  execution  of  such  contract 
with  the  mortgagee.  Therefore  the  fact  that  the  mort- 
gagor in  the  present  case  had,  without  the  knowledge 
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of  the  mortgagee,  procured  another  policy  on  his  own 
interest  in  the  Globe  &  Rutgers  Fire  Insurance  Com- 
pany, cannot  in  any  degree  invalidate  the  mortgagee's 
insurance.  It  follows  also  that,  the  provisions  of  the 
contract  with  the  mortgagor  concerning  contribution 
with  other  insurers  being  out  of  harmony  with  the 
rider,  the  latter  must  prevail,  and  the  provisions  re- 
ferred to  can  have  no  effect  upon  the  security  of  the 
mortgagees  created  by  the  contract  with  them.  East- 
ings et  al.  V.  Westchester  Fire  Insurance  Co.,  73  N.  Y., 
147 ;  Eddy  v.  London  Assurance  Corporation,  143  N.  Y., 
311,  38  N.  E.,  307,  25  L.  R.  A.,  686;  Reed  v.  Firemen's 
Insurance  Co.,  81 N.  J.  Law,  523, 80  Atl.,  462,  35  L.  R.  A. 
(N.  S.)>  343;  Syndicate  Insurance  Co.  of  Minneapolis 
V.  Bohn  (U.  S.  Cir.  Ct.  of  App.  8th  Cir.),  65  Fed,  165, 
12  C.  C.  A.,  531,  27  L.  R.  A.,  614;  Bacot  v.  Phenix  In- 
surance Co.,  96  Miss.,  223,  50  South.,  729,  25  L.  R.  A. 
(N.  S.),  1226,  Ann.  Cas.,  1912B,  262;  Hardy  v.  Lanca- 
shire Insurance  Co.,  166  Mass.,  210,  44  N.  E.,  209,  33 
L.  R.  A.,  241,  55  Am.  St.  Rep.,  395 ;  Hartford  Fire  In- 
surance Co.  V.  Olcott,  97  111.,  439;  City  Five  Cents  Sav- 
ings Bank  v.  Pennsylvania  Fire  Insurance  Co.,  122 
Mass.,  165 ;  Phenix  Insurance  Co.  v.  Omaha  Loan  S 
Trust  Co.,  41  Neb.,  834,  60  N.  W.,  133,  25  L.  R.  A.,  679 ; 
Hanover  Fire  Insurance  Co.  v.  Bohn,  48  Neb.,  743,  67 
N.  W.,  774,  58  Am.  St.  Rep.,  719 ;  Westchester  Fire  In- 
surance Co.  v.  Coverdale,  48  Kan.,  446,  29  Pac,  682; 
Pioneer  Savings  <&  Loan  Co.  v.  Providence  Washington 
Insurance  Co.,  17  Wash.,  175,  49  Pac,  231,  38  L,  R.  A., 
397;  Boyd  v.  Thuringia  Insurance  Co.,  25  Wash.,  447, 
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65  Pac.,  785,  55  L.  R.  A.,  165;  Magown  v.  Fireman's 
Fund  Insurance  Co.,  86  Minn.,  486,  91  N.  W.,  5,  91  Am. 
St.  Rep.,  370. 

These  conclusions  find,  as  we  think,  further  specific 
support  in  the  language  of  the  policy  itself  previously 
quoted,  viz. : 

That  **if,  with  the  consent  of  this  company,  an  in- 
terest under  this  policy  exist  in  favor  of  a  mortgagee, 
.  .  .  the  conditions  hereinbefore  contained  shall  ap- 
ply in  the  manner  expressed  in  such  provisions  and 
conditions  of  the  insurance  relating  to  such  interest,  as 
shall  be  written  upon,  attached  to,  or  appended 
hereto. ' ' 

This  language  asserts  the  supremacy  of  the  rider. 

As  to  the  consideration,  it  is  not  material  that  the 
mortgage  bound  the  mortgagor  to  effect  the  insurance 
for  the  mortgagee  and  gave  the  latter  the  privilege 
of  paying  the  premiums  in  case  of  the  mortgagor's 
failure,  and  authorized  such  premiums  to  be  charged 
to  the  mortgagor  as  a  part  of  the  mortgage  debt ;  the 
insurance  represented  by  the  rider  was  but  a  contract 
of  the  insurance  company  with  the  mortgagee  and  for 
the  benefit  of  the  latter.  Hartford  Fire  Insurance  Co. 
V.  Olcott,  97  111.  439,  454;  Syndicate  Insurance 
of  Minneapolis  v.  Bohn,  65  Fed.,  165,  12  C.  C.  A.,  531, 
27  L.  R.  A.,  614,  620,  621. 

Recurring  to  the  main  question,  and  specifically  to 
the  effect  of  the  contribution  clause  in  the  rider,  no  case 
has  been  cited  dealing  directly  with  the  question  other 
than  Eddy  v.  London  Assurance  Association,  supra, 
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and  in  our  researches  we  have  discovered  no  other. 
The  precise  question  now  before, us  arose  on  three  of 
the  ])olicies  under  examination  in  that  case.  In  dispos- 
ing of  the  matter  the  court  said : 

**As  to  three  of  the  policies,  the  mortgage  clause  it- 
self contained  the  provision  that  the  company  was  only 
to  be  liable  in  the  proportion  which  the  sum  it  insured 
should  bear  to  the  whole  amount  of  insurance  on  the 
property  issued  to  or  held  by  any  party  or  parties  hav- 
ing an  insurable  interest  therein,  whether  as  owner, 
mortgagee,  or  otherwise.  What  meaning  is  to  be  at- 
tached to  this  provision,  after  taking  into  consideration 
the  language  heretofore  quoted  that  the  insurance  of 
the  mortgagee  will  not  be  invalidated  by  any  act  or  neg- 
lect of  the  owner  of  the  property  ?  The  act  of  obtaining 
this  additional  insurance  was  the  act  of  the  owner,  and 
it  was  unknown  to  the  mortgagee,  and,  of  course,  not 
consented  to  by  him.  The  additional  insurance  could 
by  no  possibility  benefit  him,  as  it  was  not  upon  any 
interest  of  his  in  the  property.  He  could  not,  there- 
fore, resort  to  any  of  these  additional  policies  for  his 
indenmity.  It  is  not  a  case  of  contribution  in  any  sense, 
but  simply  one,  on  the  insurers'  theory,  of  diminution 
of  their  liability,  caused  by  the  act  of  the  owner,  and 
unknown,  and  with  no  possible  corresponding  benefit 
to  the  mortgagee.  As  a  general  principle,  it  is  settled 
that,  before  this  apportionment  of  the  loss  between 
different  companies  can  be  demanded,  the  different 
policies  must  have  been  upon  the  same  interest  in  the 
same  property  or  some  part  thereof.    Lowell  Mfg.  Co, 
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V.  Safegard  F.  Ins.  Co.,  88  N.  Y.,  592.  Has  this  prin- 
ciple been  changed  by  this  contract  ?  Can  it  be  that  the 
mortgagee  would  knowingly  consent  to  a  diminution 
of  this  liability  to  an  extent  which  might  leave  it  of  no 
value,  consequent  upon  a  secret  act  of  a  third  party, 
and  where  by  no  possibility  could  he  protect  his  security 
from  such  danger?  All  the  reasoning  given  under  the 
head  last  above  discussed  applies  with  equal  force  here, 
at  least  so  far  as  the  probabilities  of  entering  into  such 
a  contract  by  the  mortgagee  are  concerned.  It  is  clear 
that  the  only  object  of  the  mortgagee  is  to  obtain  a 
security  upon  which  he  can  rely,  and  this  object  is,  of 
course,  also  plain  and  clear  to  the  insurer.  Both  par- 
ties proceed  to  enter  into  a  contract  with  that  one  end 
in  view.  In  order  to  make  it  plain  beyond  question, 
the  statement  is  made  that  no  act  or  neglect  of  the 
owner  with  regard  to  the  property  shall  invalidate  the 
insurance  of  the  mortgagee.  When,  in  the  face  of  such 
an  agreement,  entered  into  for  the  purpose  stated, 
there  is  also  placed  in  the  instrument  a  provision  as 
to  the  proportionate  payment  of  a  loss,  we  think  the 
true  meaning  to  be  extracted  from  the  whole  instrument 
is  that  the  insurance  which  shall  diminish  or  impair  the 
right  of  the  mortgagee  to  recover  for  his  loss  is  one 
which  shall  have  been  issued  upon  his  interest  in  the 
property,  or  when  he  shall  have  consented  to  the  other 
insurance  upon  the  owner's  interest.  This  may  not, 
perhaps,  give  full  effect  to  the  strict  language  of  the 
apportionment  clause,  but,  if  full  effect  be  given  to  that 
clause,  and  it  should  be  held  to  call  for  the  consequent 
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reduction  of  the  liability  of  the  insurers  in  such  a  case 
as  this,  then  full  efifect  is  denied  to  the  important  and 
material,  if  not  the  controlling,  clause  in  the  contract, 
which  provides  that  the  insurance  of  the  mortgagee 
shall  not  be  injuriously  'impaired  or  affected'  by  the 
act  or  neglect  of  the  owner.  As  used  in  these  mort- 
gage clauses,  this  is  the  meaning  of  the  word  'invali- 
date.' Hastings  v.  Westchester  F.  Ins.  Co.,  73  N.  Y., 
149.  We  must  strive  to  give  effect  to  all  the  provisions 
of  the  contract,  and  to  enforce  the  actual  meaning  of  the 
parties  to  it,  as  evidenced  by  all  the  language  used 
within  the  four  corners  of  the  instrument.  We  are  also 
at  liberty  to  consider  the  purpose  for  w-hich  the  contract 
was  executed,  where  that  purpose  plainly  and  neces- 
sarily appears  from  a  perusal  of  the  whole  paper.  That 
construction  will  be  adopted  in  the  case  of  somewhat  in- 
consistent provisions  which,  while  giving  some  effect  to 
all  of  them,  will  at  the  same  time  plainly  tend  to  carry 
out  the  clear  purpose  of  the  agreement;  that  purpose 
which  it  is  obvious  all  the  parties  thereto  were  cogniz- 
ant of  and  intended  by  the  agreement  to  further  and  to 
consummate.  There  is  no  equity  in  this  claim  on  the 
part  of  the  insurers,  and  we  think,  from  a  perusal  of  the 
whole  clause  in  the  policy,  that  it  was  not  intended  to, 
and  that  it  does  not,  cover  such  claim." 

The  foregoing  seems  to  us  to  furnish  the  only  means 
possible  to  reconcile  the  two  provisions.  If  they  cannot 
be  thus  harmonized,  they  are  in  direct  conflict,  and  the 
pro  rata  clause  must  give  way  to  the  earlier  ^clause 
which  provides  that  the  interest   of  the  mortgagee 
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*' shall  not  be  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner."  The  effect  of  such  conflict  is 
shown  in  Bean  v.  Aetna  Insurance  Co,,  111  Tenn.,  186, 
78  S.  W.,  104.  The  svUabus  of  that  case  correctly  states 
the  substance  of  the  decision  on  the  point  as  follows : 

''Where  two  clauses  of  a  contract  are  so  totally  re- 
pugnant that  they  cannot  stand  together,  the  first  gov- 
erns, rather  than  the  last,  and  especially  should  this  rule 
of  construction  prevail  when  it  appears  that  the  first 
clause  expresses  the  chief  object  and  purpose  of  the  con- 
tract. Defendant  insurance  company  issued  to  com- 
plainant an  accident  policy  purporting  to  insure  him 
for  a  period  of  twelve  months  from  noon  of  October  25, 
1901.  By  a  subsequent  clause  it  was  provided  that  said 
policy  should  not  cover  any  disability  from  any  disease 
contracted  within  fifteen  days  from  noon  of  the  day  the 
policy  bore  date.  Held,  the  second  clause,  being  irre- 
concilably repugnant  to  the  first  provision  expressing 
the  chief  purpose  of  the  contract,  is  therefore  void. ' ' 

It  is  not,  in  our  judgment,  a  sound  view  of  the  matter 
to  say  that  the  clause  for  contribution  in  the  rider  is  but 
definitive  of  the  earlier  provision,  and  was  introduced 
for  the  purpose  of  narrowing,  and  making  more  specific, 
the  general  terms  of  that  provision.  This  would  be  con- 
trary to  the  essential  nature  and  purpose  of  that  provi- 
sion, which  was  to  furnish  to  the  mortgagee  a  reliable 
security  in  a  definite  sum  free  from  any  interference  on 
the  part  of  the  mortgagor  which  would,  to  any  extent, 
invalidate  or  make  less  adequate  that  security.  If  the 
contribution  clause  can  stand  with  the  main  clause,  and 
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be  given  its  full  apparent  meaning,  the  effect  must  be,, 
when  the  insurance  is  upon  an  interest  other  than  that 
of  the  mortgagee,  to  abate  the  security  of  the  latter  in 
proportion  to  the  amount  of  such  other  insurance,  and 
therefore  to  invalidate  his  security  to  that  extent;  since 
he  can  have  no  recourse  to  insurances  on  interests  other 
than  his  own.  But  this  invalidation  is  the  specific  thing 
which  it  was  the  purpose  of  the  main  clause  to  guard 
against.  Therefore  there  can  be  no  harmony  between 
the  two  clauses,  except  that  based  upon  a  partial  de- 
struction of  the  first,  making  it  subordinate  to  the  lat- 
ter, or  the  restriction  of  the  general  scope  of  the  latter 
making  it  subordinate  to  the  first.  The  subject  is  fur- 
ther illustrated  by  the  case  of  league  v.  Sowder,  121 
Tenn.,  132, 114  S.  W.,  484,  in  which  the  old  rule  applied 
in  Bean  v.  Insurance  Co.  was  reaflSrmed  and  applied, 
and  the  whole  subject  gone  into  quite  extensively,  in  an 
opinion  by  Mr.  Justice  McAlister.  In  that  case  the  court 
had  under  consideration  a  deed  in  which  the  granting 
clause,  appearing  in  the  first  part  of  the  instrument^ 
purported  to  convey  an  estate  in  fee,  and  in  which  the 
habendum  cut  down  the  estate  granted  to  a  life  estate. 
The  court,  after  adverting  to  the  rule  that  where,  in  or- 
der to  discover  the  true  meaning  of  an  instrument,  it  is 
essential  to  disregard  its  formal  divisions,  this  course 
must  be  pursued,  and  the  further  rule  that  in  case,  un- 
der such  construction,  irreconcilable  conflicts  between 
the  different  parts  of  the  instrument  develop,  that  term 
which  expresses  the  chief  object  and  purpose  of  the  con- 
tract  must  prevail,  and  clauses  containing  provisions 
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subordinate  to  the  chief  object  and  purpose  of  the  con- 
tract must  give  way,  held  that  the  granting  clause  must 
prevail,  and  the  hahenduyn  must  give  way.  We  think 
the  rules  which  these  two  cases  state  and  follow  must 
control  the  present  controversy,  and  therefore  that  the 
so-called  contribution  clause  of  the  rider  cannot  prevail 
to  lessen  in  any  sense  the  security  clause  expressing  the 
chief  purpose  of  the  contract.  The  cases  of  Hartford- 
Fire  Insurance  Co.  v.  Williams,  11  C.  C.  A.,  503,  63 
Fed.,  925,  and  Sim  Insurance  Office  v.  Varbel,  103  Ky., 
758,  46  S.  W.,  486,  41  L.  R.  A.,  792,  cited  on  defendants^ 
brief  proceed  upon  principles  the  opposite  of  those 
which  we  have  just  held  to  be  sound,  and  we  cannot 
follow  them. 

Was  there  a  total  loss  ?  The  roof  of  the  building,  a 
wooden  structure,  was  wholly  destroyed ;  likewise  all  of 
the  walls  except  on  one  side,  and  part  of  the  front 
porch ;  but  these  were  so  badly  burned  in  places  that  the 
lumber  in  them  was  not  worth  the  labor  of  rescuing  and 
removing.  However,  the  walls  standing  were  consider- 
ed so  dangerous  by  the  city  authorities  that  they  were 
required  to  be  taken  down.  The  floor  remained  unin- 
jured, except  that  a  large  hole  was  burned  through  it  in 
one  place.  The  brick  foundation  on  which  the  structure 
stood  was  unimpaired.  Since,  under  these  facts,  the 
identity  and  specific  character  of  the  structure  as  a 
building  were  obliterated,  we  think  the  loss  was  total, 
although  the  parts  last  referred  to  remained  uncon- 
sumed.  Reed  v.  Fireman's  Insurance  Co.,  81  N.  J.  Law, 
523,  80  Atl.,  462,  35  L.  R.  A.  (N.  S.),  343;  Williams  v. 
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Insurance  Co.,  54  Cal.,  442,  35  Am.  Rep.,  77;  Oshkosh 
Packing  Co.  v.  Mercantile  Ins.  Co.  (C.  C),  31  Fed.,  200; 
Havens  v.  Gerniania  Fire  Ins.  Co.^  123  Mo.,  403,  27  S. 
W.,  718,  26  L.  R.  A.,  107,  45  Am.  St.  Rep.,  570;  O'Keefe 
V.  Liverpool  d  London  <&  Globe  Ins.  Co.,  140  Mo.,  558, 
41  S.  W.,  922,  39  L.  R.  A.,  819. 

Does  chapter  447  of  the  Acts  of  1909  apply!  We 
think  it  does.  That  act,  so  far  as  necessary  to  repro- 
duce here,  reads : 

* '  That  all  corporations,  firms,  or  individuals  doing  a 
fire  insurance  business  in  this  State  shall,  with  respect 
to  policies  issued  from  and  after  the  passage  of  this  act 
on  buildings  or  property  in  this  State,  ...  be  bound 
to  pay  the  full  amount  of  the  policy  in  the  event  of  a 
total  loss  of  such  buildings  or  property:  And,  pro- 
vided, further,  that  the  provisions  of  this  section  shall 
not  be  applicable  to  policies  containing  a  coinsurance 
clause  as  authorized  hereinafter;  and,  provided, 
further,  that  the  insurer  shall  have  the  right  to  stipulate 
in  the  policy  the  insurable  value  of  the  property  in- 
sured, and  that  any  policy  containing  such  stipulation 
shall  be  avoided  if  at  the  time  of  the  loss  the  whole 
amount  of  insurance  on  such  property  shall  be  in  excess 
of  such  stipulated  insurable  value. ' ' 

The  coinsurance  section  reads : 

*  *  That  it  shall  be  lawful  for  corporations,  firms,  or  in- 
dividuals doing  a  fire  insurance  business  in  this  State  to 
contract  with  the  assured  that  the  assured  shall,  during 
the  life  of  such  contract,  maintain  insurance  upon  the 
property  insured  to  the  extent  of  an  agreed  proportion 
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of  the  actual  cash  value  of  the  property  at  the  time  that 
a  fire  occurs,  and  that  the  assured,  if  he  shall  fail  to  do 
so,  shall  be  a  coinsurer  to  the  extent  that  his  insurance 
then  in  force  is  less  than  the  amount  of  such  agreed 
proportion,  and  to  that  extent  shall,  as  such  coinsurer, 
bear  his  part  of  any  loss :  Provided,  however,  that  the 
acceptance  of  such  contract  shall  be  optional  with  the 
assured,  which  will  be  conclusively  presumed  if  its  pres- 
ence in  the  policy  is  indicated  by  the  words  'Coinsur- 
ance Contract,'  printed  or  stamped  in  capital  letters, 
and  in  red  ink,  across  the  face  of  the  policy." 

It  was  within  the  power  of  the  insurance  company 
to  comply  with  the  section  last  quoted,  and  also  to 
stipulate  in  the  policy  the  insurable  value  of  the  prop- 
erty. Its  failure  to  do  either  of  these  things  could  not 
prevent  the  application  of  so  much  of  the  act  as  makes 
the  insurer  liable  for  the  full  amount  of  the  policy  in 
the  event  of  a  total  loss.  This  act  must  be  read  into 
every  policy  issued  after  its  passage.  Bugger  v.  Insur- 
ance Co.,  95  Tenn.,  245,  32  S.  W.,  5,  28  L.  R.  A.,  796.  It 
is  suggested  by  defendant's  counsel  on  his  brief  that, 
under  such  a  construction  of  chapter  447,  probably 
more  than  the  value  of  the  property  destroyed  might  be 
collected  in  a  case  where  there  were  several  policies 
upon  the  same  property  aggregating  more  than  its 
value.  It  seems  that  in  some  States  such  a  result  has 
been  admitted.  We  need  not  consider  it  in  the  present 
case,  as  it  does  not  arise.  We  deem  it  unlikely,  how- 
ever, that  the  court  would  sanction  any  such  tempta- 
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tion  to  arson.  However,  we  do  not  see  how  it  is  possible 
to  avoid  the  operation  of  the  act  in  the  present  ease, 
unless  we  hold  that  insurance  companies,  by  disregard- 
ing it,  can  make  it  ineffective. 

It  follows  that  on  all  the  grounds  stated  in  this  opin- 
ion the  complainants  are  entitled  to  recover  the  full 
amount  of  the  insurance,  unless  it  be  they  are  estopped 
by  the  fact  that  Hardin,  the  owner  of  the  property 
agreed  with  the  insurance  company  on  $1,500  as  its 
value  in  course  of  making  the  proofs  of  loss. 

Was  the  agreement  as  to  value  binding  on  the  mort- 
gagee? AVe  think  not.  Hardin  acted  without  their 
know^ledge,  and  did  not  represent  them.  Leslie  v.  Fire- 
man^ s  Insurance  Co.,  60  Misc.  Rep.,  558,  112  N.  Y. 
Supp.,  496;  Hartford  Insurance  Co.  v.  Olcott,  supra; 
Scottish  Union  v.  Field,  18  Colo.  App.,  68,  70  Pac.,  149, 
A  different  ruling  seems  to  have  been  made  in  Erie 
Brewing  Co.  v.  Insurance  Co-,  81  Ohio  St.,  1,  89  N.  E., 
1065,  25  L.  R.  A.  (N.  S.),  740,  135  Am.  St.  Rep.,  735,  18 
Ann.  Cas.,  265 ;  but  the  weight  of  authority  is  against 
the  ruling  in  that  case,  and  the  weight  of  reasoning,  we 
think,  as  well.  Moreover,  the  rule  is  general  that  one 
may  show  that  the  loss  was  more  than  that  stated  in 
the  proofs  unless  the  claimant  has  been  guilty  of  fraud, 
or  unless  the  insurer  has  acted  upon  the  proofs  in  such 
a  manner  as  that  to  permit  a  further  showing  would  be 
inequitable.  4  Joyce  on  Insurance,  section  3319;  19 
Cyc.  854;  2  Biddle  on  Insurance,  section  1012. 

The  result  is  that  the  decree  of  the  Court  of  Civil  Ap- 
peals must  be  modified,  and  that  of  the  chancellor 
affirmed. 
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Grout  v.  Yazoo  &  M.  V.  R.  Co. 
{Jac'kson,    April  Term,  1915.) 

1.  CARRIERS.     Passengers.    Loss  of  baggage.    Limitation  of  iia- 
bility. 

A  carrier  selling  a  mileage  book  at  a  reduced  price  may  prop- 
erly make  It  the  basis  of  a  special  contract  setting  forth  any 
reasonable  regulations  or  limitations  of  liability,  and  may  prop- 
erly contract  on  the  subject  of  its  liability  for  baggage  carried 
on  trains  on  which  the  passenger  does  not  travel,  although  it 
would  have  no  right  to  release  itself  of  the  duty  to  carry  a 
limited  amount  of  baggage  free  of  charge  as  incidental  to  the 
carriage  of  passenger.     {Post,  pp.  676-678.) 

Cases  cited  and  approved:  McKibbin  v.  Railroad,  100  Minn.,  270; 
Railroad  v.  Knox,  184  Ala.,  489;  Collins  v.  Railroad,  10  Gush., 
506. 

Cases  cited  and  distinguished:  Marshall  v.  Railroad,  126  Mich., 
45;  Railroad  v.  Dinkins,  139  Ga.,  332. 

2.  CARRIERS.     Passengers.     Loss  of  Baggage. 

A  carrier  selling  a  1,000-mile  ticket  at  a  reduced  price  ,and  there- 
in stipulating  that  baggage  would  be  carried  only  over  such 
lines  and  between  such  stations  as  the  purchaser  traveled  on 
the  day  the  baggage  was  presented  for  checking,  would  not 
be  released  from  liability  to  a  passenger  who,  by  accident,  did 
not  accompany  his  baggage,  or  who  lost  his  baggage  in  the 
ordinary  incidents  of  travel,  or  in  cases  where  there  were 
regular  baggage  trains,  or  where  the  carrier  chose  not  to 
forward  the  baggage  on  the  passenger's  train.     {Post,  p.  678.) 

3.  CARRIERS.     Passengers.     Loss  of  Baggage. 

Under  a  mileage  ticket  sold  at  a  reduced  rate  and  stipulating 
that  baggage  would  be  carried  only  over  such  lines  and  be- 
tween such  stations  as  the  purchaser  traveled  on  the  day  the 
baggage  was  presented  for  checking,  the  carrier  was  not  lia- 
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ble  as  a  carrier,  as  distinguished  from  a  warehouseman,  for 
loss  of  baggage  checked  on  a  train  on  which  the  passenger  did 
not  intend  to,  and  did  not,  travel,  so  that  there  could  be  no 
recovery  for  its  loss  by  the  burning  of  the  station  without  Its 
fault;  its  liability  in  such  case  being  only  that  of  a  gratuitous 
bailee.     {Post,  pp.  678,  679.) 

4.  CARRIERS.    Passengers.     Lou  of  baggage.    Custody. 

Where  it  was  not  shown  that  the  carrier  or  its  agents  knew  of 
any  open  and  long-continued  custom  of  violating  the  contract, 
the  fact  that  some  traveling  men  did  not  travel  on  the  trains 
on  which  they  check  their  baggage  did  not  invalidate  the  ex- 
press stipulation  in  the  ticket  contract  that  the  plaintiff,  a 
traveling  man,  should  travel  between  the  same  points  and  on 

the  same  day  of  the  checking  of  his  baggage.  {Post,  pp.  679,. 
680.) 

5.  CARRIERS.    Passengers.    Loss  of  baggage. 

A  passenger  holding  a  mileage  ticket  sold  at  a  reduced  rate  and 
stipulating  that  he  should  travel  between  the  same  points  and 
on  the  same  day  of  the  checking  of  his  baggage  could  not  rely 
upon  a  waiver  of  the  stipulation  merely  by  a  statement  to  a 
third  person  of  his  intention  not  to  accompany  his  baggage, 
made  when  he  was  having  it  checked,  and  within  hearing  of 
the  carrier's  agent.     (Post,  pp.  680,  681.) 

Cases  cited  and  approved:  Railroad  v.  Fidelity  Co.,  125  Tenn., 
676;  Railroad  v.  Naive,  112  Tenn.,  239;  Pencil  Co.  v.  Railroad^ 
124  Tenn.,  65. 

6.  CARRIERS.     Passengers.     Loss  of  baggage. 

Code  Miss.  1906,  sec.  4068,  requiring  every  railroad  to  receive 
any  trunk  or  baggage  which  its  regulations  allowed  to  be  car- 
ried with  every  passenger,  offered  in  person  upon  exhibition 
of  a  ticket  over  the  road,  and  to  issue  a  check,  and  upon  ar- 
rival to  safely  keep  the  baggage  at  the  station  until  de- 
manded by  the  owner,  with  the  right  to  charge  a  reasonable 
storage  after  four  days,  did  not  conflict  with  a  mileage  ticket 
provision  that  baggage  would  be  carried  only  over  such  lines 
and  between  such  stations  as  the  purchaser  traveled  on  the 
day  the  baggage  was  checked.     {Post,  pp.  681,  682.) 
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FROM  SHELBY. 


Appeal  from  the  Circiut  Court  of  Shelby  County. — 
H.  AY.  Laughlin,  Judge. 

Clinton  McKay,  Chas.  U.  Burch  and  H.  D.  Minor, 
for  appellant. 

McKellar  &  Kyser,  for  appellee. 

Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  to  recover  the  value  of  a  trunk  and  its 
contents  shipped  as  baggage  by  0.  A.  Crout,  a  traveling 
salesman,  over  the  Yazzo  &  Mississippi  Valley  Rail- 
road, and  which  was  lost  by  fire  in  the  burning  of  the 
depot  of  the  Yazoo  &  Mississippi  Valley  Railroad  at 
Cruger,  Miss. 

Mr.  Crout  was  using  a  mileage  book  calling  for  1,000 
miles,  for  w^hich  he  paid  $20.  On  January  1,  1913,  he 
was  at  Thornton,  Miss.,  and  intending  to  be  in  Cruger, 
Miss.,  the  next  day,  but,  not  intending  to  go  there  that 
night,  he  had  his  trunk  taken  to  the  depot  of  the  com- 
pany at  Thornton,  and  there  had  it  checked  by  the  agent 
from  Thornton  to  Cruger.  It  was  his  intention  at  the 
time  to  go  south  to  Y'azoo  City,  spend  the  night,  and  re- 
turn to  Cruger  the  next  morning  on  another  and  differ- 
ent train  from  the  one  that  carried  his  baggage  from 
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Thornton  to  Cruger.  He  did  not  tell  the  agent  who 
checked  his  trunk  that  he  was  not  going  with  it  on  the 
train  to  Cruger. 

It  is  about  eighteen  or  twenty  miles  from  Thornton  to 
Cruger.  Thornton  is  a  place  of  150  inhabitants,  with 
three  or  four  stores.  Cruger  is  a  town  lying  north,  with 
some  300  or  400  inhabitants,  and  possessing  several 
stores  and  a  hotel.  The  train  which  carried  the  trunk 
from  Thornton  to  Cruger  was  due  to  pass  the  former 
place  between  six  and  seven  o  'clock  p.  m.  A  train  went 
south  from  Thornton  to  Yazoo  City,  which  is  on  the 
same  road,  between  six  and  seven  o'clock  p.  m.,  and 
when  this  train  reached  Thornton,  Crout,  in  company 
with  another  traveling  man,  boarded  it,  and  went  to 
Yazoo  City,  spent  the  night  there,  and  the  next  morning 
got  on  one  of  defendant's  passenger  trains  at  that  point 
and  went  through  Thornton  to  Cruger,  reaching  that 
place  between  nine  and  ten  o  'clock  a.  m.  The  trunk  had 
reached  Cruger  about  nine  o  'clock  the  night  before,  and 
was  placed  on  the  platform  of  the  depot,  and  shortly 
afterward  was  put  inside  the  building;  no  one  calling 
for  it.  The  depot  was  new,  and  had  a  slate  roof.  The 
agent  of  the  company  at  Cruger  was  in  his  oflSce  in  the 
depot,  together  with  the  porter,  until  about  ten  o  'clock 
that  night  after  the  trunk  was  put  in  the  building.  The 
next  morning  between  five  and  six  o  'clock,  without  the 
fault  of  the  defendant  railroad  or  anv  of  its  servants, 
the  depot  was  destroyed  by  fire,  and  the  trunk  burned 
up. 
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The  question  is  whether  the  railroad  company  is  lia- 
ble as  a  carrier  for  the  loss  of  this  baggage;  it  being 
conceded  that  there  is  no  liability  if  it  was  merely  a 
warehouseman. 

The  l,(X)0-mile  ticket  was  sold  at  a  reduced  price  un- 
der the  ordinary  fare,  and,  by  stipulations  of  contract 
on  its  face,  entitled  the  holder  to  transportation  of  bag- 
gage, limiting  the  size  and  weight,  and  providing  that : 

*  *  Baggage  not  exceeding  150  pounds  in  weight  will  be 
checked  free.  Baggage  weighing  in  excess  of  said  free 
allowance  will  be  subject  to  regular  excess  baggage 
charge.  Baggage  may  be  shipped  not  exceeding  $100  in 
value.  Baggage  shall  be  offered  for  transportation  and 
will  be  transported  only  over  such  lines  and  between 
such  stations  as  purchaser  of  this  ticket  will  travel  on 
day  the  baggage  is  presented  for  checking. ' ' 

It  is  insisted  by  the  railroad  company  that  under  this 
contract  it  is  not  liable  for  the  loss  of  the  baggage,  be- 
cause plaintiff  did  not  travel  over  the  line  and  between 
the  stations  on  the  day  the  baggage  was  presented  for 
checking  and  as  provided  for  in  the  contract. 

Independent  of  contract  on  the  subject,  there  is  a  con- 
flict of  authorities  as  to  the  liability  of  a  carrier  when  a 
passenger  does  not  accompany  his  baggage ;  some  hold- 
ing that  in  such  case  the  carrier  is  a  gratuitous  bailee. 

It  is  said  in  Hutchinson  on  Carriers  (3  Ed.),  section 
1274: 

*  *  The  owner  of  property  must,  of  course,  stand  in  the 
relation  of  a  passenger  to  the  carrier  in  order  to  fix 
upon  it  liability  as  a  carrier  of  baggage.  The  baggage  is 
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ex  vi  termini,  incidental  to  the  carriage  of  the  owner  as 
a  passenger.  If,  tlierefore,  that  which  would  have  been 
proi>erly  baggage  had  it  been  accompanied  by  the  owner 
as  a  passenger  should,  by  accident  or  mistake,  be  ac- 
cepted by  the  carrier  for  transportation  without  being 
accompanied  by  the  owner,  and  when  he  Is  not,  or  does 
not,  become  a  passenger,  tlie  carrier  would  not  have  it  in 
his  custody  in  the  cliaracter  of  baggage,  and  would  not 
be  responsible  for  it  as  such." 

It  is  said  in  Elliott  on  Railroads,  vol.  4,  section  1652a : 
"Where  a  carrier  receives  baggage  with  the  under- 
standing that  it  will  go  forward  as  the  baggage  of  a  pas- 
senger, but  it  does  not  intend  to,  and  does  not  in  fact, 
accompany  it,  the  carrier  is  liable  only  as  a  gratuitous 
bialee,  and  if  a  carrier  deposit  it  in  an  ordinarily  well- 
constructed  haggageroom  with  doors  and  windows 
closed  in  the  ordinary  manner,  it  is  not  liable  for  its 
loss  by  reason  of  its  theft  by  one  whose  felony  effects 
an  entrance  by  breaking  a  pane  of  glass  in  one  of  tlie 
windows." 
In  6  Cyc.  p.  670,  it  is  said: 

)elivery  must  be  with  the  intention  to  become  a  pas- 
jr." 

is  also  said  in  Hutchinson  on  Carriers  (3  Ed.)  sec- 
L275: 

Fhere  the  owner  of  goods  who  has  secured  the  right 
carried  as  a  passenger  tenders  goods  as  baggage, 
the  carrier,  believing  that  they  are  to  be  accom- 
■d  by  bim,  accepts  them  as  such,  he  will  thereby  in- 
-ith  respect  to  their  safety  the  responsibility  of  a 


4  Thompson]      APRIL  TERM,  1915.  673 

Crout  V.  Railroad. 

gratuitous  bailee  only,  if  through  no  fault  of  the  carrier 
the  owner  does  not  become  a  passenger  upon  the  train 
upon  which  they  are  taken. '* 

It  is  said  by  Hutchinson  on  Carriers,  section  1275: 

'  ?  When  the  baggage  is  accompanied  by  the  owner,  as 
the  carrier  has  the  right  to  expect  ^vill  be  the  case,  emer- 
gencies may  arise  in  which  his  care  and  attention  to  it 
may  prese^^^e  it  from  loss ;  and,  when  the  journey  has 
been  safely  made,  the  carrier  may  at  once  deliver  to  him 
his  baggage,  instead  of  being  obliged  to  keep  it  for  him, 
and  thereby  prolong  its  responsibility. ' ' 

In  Marshall  v.  Railroad,  126  Mich.,  45,  85  N.  W.,  242, 
reported  in  55  L.  R.  A.,  650,  the  court  said : 

**One  who  purchases  a  railroad  ticket  for  the  sole 
purpose  of  checking  his  baggage  ujDon  it,  with  the  inten- 
tion of  going  to  his  destination  in  his  private  convey- 
ance, can  hold  the  carrier  liable  only  as  a  gratuitous 
bailee  of  the  baggage,  and  cannot  recover  in  case  it  is 
stolen  from  the  baggageroom,  unless  the  carrier  is 
guilty  of  gross  negligence.'' 

The  arinotator  of  that  case,  in  his  notes  in  L.  R.  A., 
takes  issue  with  the  court  upon  the  subject,  and  ex- 
presses surprise  that  a  railroad  company  should  not  be 
held  liable  when  baggage  is  regularly  checked  to  point 
of  destination  on  the  request  of  one  who  has  a  valid 
ticket  for  that  journey,  though  he  does  not  choose  to  use 
the  ticket  by  riding  upon  the  cars,  and  cites  a  number  of 
authorities  sustaining  his  views.  This  writer  sees  no 
reason  for  requiring  that  a  passenger  accompany  the 
iaggage  upon  the  same  train  with  it  so  as  to  be  able  to 
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identify  it  and  claim  it  as  soon  as  destination  is  reached, 
in  view  of  the  modern  developments  of  baggage  trans- 
portation in  this  country,  where  the  baggage  is  checked 
when  taken  into  the  carrier's  possession,  and  kept  in  the 
carrier's  exclusive  custody  until  it  reaches  its  destina- 
tion.  This  anno tator  holds  that  the  decision  in  3/ars/i«K 
.  V.  Railroad,  supra,  is  based  on  the  theory  of  the  relation 
of  baggage  to  the  passenger,  which  does  not  at  all  fit  the 
modern  practice  of  railroad  transportation  in  this  coun- 
try, though  it  is  consistent  with  the  usages  of  carriers 
of  earlier  times. 

The  supreme  court  of  New  Jersey  adheres  to  the 
views  expressed  by  the  annotator  in  the  above  Michigan 
case,  and,  while  conceding  that  many  of  the  older  au- 
thorities hold  that  the  plaintiff  must  accompany  his 
baggage  in  order  to  charge  the  company  as  the  carrier 
of  the  baggage,  that  the  methods  of  railroad  transporta- 
tion of  baggage  have  greatly  changed  of  late  years,  even 
to  the  extent  of  running  trains  exclusively  for  baggage, 
especially  at  certain  seasons,  so  that  a  passenger  has  no 
assurance  whatever  that  his  baggage  will  ^o  on  the 
same  train  as  that  which  he  takes  himself,  even  when 
checked  in  due  season  for  that  purpose.  To  the  same 
effect  is  McKibbin  v.  Wisconsin  Railroad  Co.,  100 
Minn.,  270,  110  N.  W.,  964,  8  L.  R.  A.  (N.  S.),  489,  117 
Am.  St.  Rep.,  689,  and  Railroad  Co.  v.  Knox,  184  Ala.^ 
489,  63  South.,  538, 49  L.  R.  A.  (N.  S.),  411. 

The  court  in  the  latter  case  held  that  the  old  rule  got 
its  origin  when  travel  was  such  that  the  owner  usually 
accompanied  his  baggage  to  keep  an  eye  on  it  and  point 
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it  out  along  the  journey,  and  perhaps  at  a  time  when  the 
checking  system  was  not  in  vogue,  but  that  there  is  no 
reason  for  such  a  rule  in  modem  times,  when  the  owner 
can  give  no  aid  by  riding  upon  the  same  train  with  his 
baggage. 

The  supreme  court  of  Massachusetts,  in  Collins  v. 
Railroad,  reported  in  10  Cush.,  506,  a  case  where  the 
passenger  did  not  go  upon  the  same  train  with  his 
goods,  held  that  the  railroad  company  was  not  liable 
for  their  loss  by  theft  after  they  had  been  checked  by  it, 
and  the  court  said : 

**It  is  easy  to  perceive  that  the  omission  of  the  plain- 
tiff to  accompany  tl\pm,  as  he  informed  defendants  that 
he  should,  contributed  materially  to  the  loss,  and  that 
what  might  have  been  a  very  proper  and  siutable  dis- 
position of  them  at  the  station  at  Lawrence,  under  the 
reasonable  belief  that  the  owner  was  present  to  take 
charge  of  them,  might  have  been  one  of  hazard  and  ex- 
posure to  loss  in  his  absence." 

Without  multiplying  authorities  upon  the  lines  above 
indicated,  it  is  readily  seen  that  there  is  very  respec- 
table authority  for  the  ancient  doctrine  of  nonlia- 
bility of  a  carrier  of  baggage  when  the  passenger  does 
not  accompany  his  goods  so  that  he  may  be  able  to  see 
after  them,  even  in  modern  times,  and  that  there  is  also 
a  strong  line  of  authorities  modifying  this  old  rule  and 
holding  that  it  is  not  necessary  for  a  passenger  to  ac- 
company his  baggage  upon  the  same  train.  Ana  some 
cases  even  go  to  the  extent  to  hold  that,  if  a  passenger 
pays  for  his  own  transportation  and  checks  liis  bag- 
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gage,  it  is  immaterial  to  the  railroad  whether  he  over 
makes  the  trip  as  a  passenger  or  not. 

The  above  authorities  are  cited,  not  to  indicate  the 
views  of  this  court  as  to  the  divergence  of  opinion,  but 
rather  to  lead  up  to  and  shed  light  upon  the  discussion 
bearing  more  directly  on  the  present  case.  The  authori- 
ties hereinbefore  quoted  refer  to  cases  where  there  is 
no  contract  upon  the  subject,  and  they  reflect  the  views 
of  courts  treating  of  the  question  in  the  absence  of  any 
contractual  obligation  in  that  respect. 

In  the  present  case  there  is  a  contract  which  fixes  the 
rights  and  liabilities  of  the  parties.  This  1,000-mile 
ticket  was  sold  to  Crout  at  a  reduced  price,  and  there- 
fore may  properly  be  the  basis  of  a  special  contract  set- 
ting forth  any  reasonable  regulations  or  limitation  of 
liability.  Upon  this  special  consideration  it  was  proper 
for  the  parties  to  enter  into  a  contract  upon  the  subject. 

The  holding  of  the  supreme  court  of  Georgia  in  the 
case  of  Railroad  v.  Dinkins,  reported  in  139  Ga.,  332, 
77  S.  E.,  147, 43  L.  R.  A.  (N.  S.),  806,  was  based  on  facts 
very  similar  to  this  case;  the  mileage  ticket  seems  to 
have  been  identical*  That  court  made  the  following 
statement  of  its  views  upon  a  special  contract  such  as 
the  one  here  involved : 

* '  From  a  careful  examination  of  the  authorities  and 
the  underlying  principles  we  deduce  the  rule  to  be  that 
the  transportation  of  baggage  is  incidental  to  the  rela- 
tion of  passenger ;  that,  whether  the  baggage  is  checked 
on  a  trip  ticket  or  a  mileage  ticket,  in  the  absence  of  a 
contrary  contractual  stipulation,  the  passenger  is  not 
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bound  to  travel  on  the  same  train  which  carries  his  bag- 
gage, if  he  uses  the  mileage  or  ticket  on  the  same  line  of 
the  carrier's  road,  within  such  space  of  time  after  the 
checking  of  his  baggage  as  to  indicate  that  the  checking 
of  the  baggage  and  the  travel  relate  to  the  same  jour- 
ney. But,  where  the  carrier  and  the  purchaser  of  the 
ticket  contract,  with  relation  to  the  purchase  of  a  mile- 
age ticket,  that  baggage  will  be  transported  '  only  over 
such  lines  and  between  such  stations  as  purchaser  of 
this  ticket  will  travel  on  date  baggage  is  presented  for 
checking, '  the  contract  controls ;  and  if,  in  violation  of 
the  contract,  the  purchaser  of  the  ticket  intentionally 
fails  to  travel  on  the  same  day  with  his  baggage,  and  the 
baggage  is  lost,  the  liability  of  the  carrier  is  that  of  a 
gratuitous  bailee.'' 

We  are  of  opinion  that  the  Georgia  court  lays  down 
the  correct  rule  that  the  transportation  of  baggage  is  in- 
cidental to  the  relation  of  passenger.  Shipment  of  bag- 
gage is  not  like  the  shipment  of  ordinary  freight.  When 
ordinary  freight  is  shipped  a  charge  is  made  for  that 
transportation  alone ;  whereas,  in  the  carriage  of  bag- 
gage, the  consideration  for  the  transportation  of  a  pas- 
senger is  likewise  a  consideration  for  a  certain  amount 
of  free  baggage  transportation.  Baggage  is  carried  in- 
cidental to  the  carriage  of  a  passenger.  In  granting 
this  free  carriage  of  baggage  a  public  carrier  has  the 
right  to  make  reasonable  rules  and  regulations  so  long 
as  the  same  are  not  contrary  to  the  duties  of  the  carrier 
as  established  governing  the  carriage  of  baggage. 
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It  has  become  a  part  of  the  fixed  duty  of  carriers  of 
passengers,  by  a  long-continued  custom  to  that  effect, 
to  also  carry  a  limited  amount  of  baggage  free  of 
charge.  A  carrier  would  have  no  right  by  contract  to 
release  itself  of  that  duty,  so  long  established  by  cus- 
tom that  it  has  become  a  law. 

We  think,  furthermore,  that  if  by  accident  a  passen- 
ger should  not  accompany  his  baggage,  or  if  he  and  the 
baggage  should  become  separated  by  the  ordinary  inci- 
dents of  travel,  a  contract  such  as  is  here  presented 
could  not  release  the  carrier  of  its  liability  in  case  of 
loss  during  carriage.  And  in  cases  where  there  are 
regular  baggage  trains,  or  where  the  carrier  itself  of  its 
own  choosing  does  not  ship  the  baggage  on  the  same 
train  with  the  passenger,  we  think  there  should  be  no 
release  of  liabilitv. 

But  in  a  case  like  the  present  one,  where  the  purchaser 
of  a  ticket  by  intention  refused  to  comply  with  the  con- 
tract, and  to  travel  on  the  same  train  with  his  baggage, 
and  the  same  was  lost,  there  could  be  no  liability  as  a 
carrier.  The  liability  in  such  case  is  that  of  a  gratui- 
tous bailee.  The  railroad  had  a  right  to  stipulate  that 
the  passenger  should  travel  upon  the  same  day  and 
make  the  same  trip,  so  that,  in  point  of  fact,  the  car- 
riage of  the  baggage  would  be  incidental  to  the  carriage 
of  the  passenger.  A  carrier  has  the  right  to  anticipate 
the  probability  that  a  passenger  will  remove  his  bag- 
gage when  it  reaches  its  destination,  and  thereby  ter- 
minate all  liability,  and  in  view  of  that  probability  a 
contract  may  be  made,  as  in  the  case  here,  providing 
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that  the  passenger  shall  travel  on  the  same  day  of  the 
checking  of  this  baggage. 

From  this  case  it  appears  that  drummers  frequently 
remove  their  baggage  from  the  depot  upon  arriving  at 
Cruger  on  the  night  train.  There  were  trucks  on  hand 
which  were  used  for  carrying  trunks  to  storehouses, 
and  in  some  cases  baggage  was  taken  to  the  hotel. 
Crout  states  that  if  he  had  gone  from  Thornton  to 
Cruger  that  night  that  he  would  not  have  taken  his 
trunk  out  of  the  depot,  and  it  is  insisted  that  the  bag- 
gage would  have  been  lost  am^way,  so  that  there  was  no 
materiality  in  his  going  upon  the  same  train.  This 
statement  was  made  after  the  loss,  and  was  probably 
onlv  his  view  at  that  time  as  to  what  he  would  have 
done,  looking  back  on  the  transaction.  However  that 
may  be,  the  railroad  had  the  right  to  contract  upon  the 
chance  of  his  removing  his  baggage,  and,  having  done 
so,  the  willful  failure  of  Crout  to  accompany  it  ren- 
dered the  railroad  only  liable  as  a  gratuitous  bailee,  and 
not  as  an  insurer  of  the  value. 

It  is  next  insisted  by  the  plaintiff  in  this  case  that 
there  was  a  custom  among  traveling  men  to  violate  the 
stipulations  of  this  contract,  and  that  in  many  in- 
stances persons  did  not  travel  with  their  baggage  upon 
the  same  day ;  that  they  would  check  their  baggage  to 
the  next  town  where  they  were  going  to  work,  and,  if  the 
hotel  accommodations  were  poor  or  lacking,  that  they 
would  go  to  a  near-by  town  having  a  good  hotel  and 
remain  over  night,  and  then  double  back  over  the  same 
line  the  next  day;  and  also  that  there  was  a  custom 
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among  traveling  men  over  defendant's -roads  to  leave 
their  sample  trunks  in  the  depot  overnight  when  they 
arrived  in  a  town  after  dark  and  after  business  hours. 

The  proof  does  not  show  the  extent  of  this  alleged 
custom.  The  fact  that  some  traveling  men  did  leave 
their  trunks  in  the  depot  overnight  would  not  render 
invalid  the  express  stipulation  in  the  contract  requir- 
ing that  the  passenger  should  travel  between  the  same 
points  and  on  the  same  day  of  the  checking  of  his  bag- 
gage, because  the  railroad  had  the  right  to  rely  upon 
the  probability  of  the  baggage  being  taken  from  the 
depot.  It  is  not  shown  that  there  was  such  open,  no- 
torious, and  long-continued  custom  of  violation  of  this 
contract  as  to  presume  a  knowledge  and  waiver  of  it  by 
the  railroad.  It  is  not  shown  that  the  railroad  or  its 
agents  knew  of  any  such  custom.  The  fact  that  the 
printed  contract  was  i)laced  upon  the  face  of  the  mile- 
age book  shows  that  the  railroad  relied  upon  the  stipu- 
lations therein  contained.  This  contract  was  accepted 
by  the  passenger,  and,  if  he  did  not  read  its  contents, 
notice  was  nevertheless  given  him  and  it  was  his  duty 
to  know  the  provisions  contained  in  his  ticket  procured 
at  reduced  fare.  Therefore  the  alleged  custom  has 
nothing  to  do  with  the  contract. 

It  was  also  stated  by  the  plaintiff  that  he  remarked 
to  another  gentleman  his  intention  not  to  accompany 
the  baggage  at  the  time  he  was  having  it  checked,  and  of 
his  intention  to  spend  the  night  at  Yazoo  City,  and  go- 
ing on  to  Crugcr  the  next  day,  and  that  this  statement 
was  made  near  and  within  the  hearing  of  the  railroad 
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agent.  The  agent  says  that  he  heard  no  such  state- 
ment, and  that,  if  he  had,  he  would  not  have  checked  the 
baggage.  Whether  that  he  correct  or  not,  the  passen- 
ger could  not  rely  upon  a  waiver  of  the  written  contract 
in  his  ticket  merely  by  a  statement  to  that  effect  in  the 
presence  of  the  agent.  Railroad  Co.  v.  Fidelity  Co.,  125 
Tenn.,  676,  148  S.  W.,  671;  Railroad  v.  Naive,  112 
Tenn.,  239,  79  S.  W.,  124,  64  L.  R.  A.,  443 ;  Pencil  Co.  v. 
Railroad,  124  Tenn.  65,  134  S.  W.  613,  32  L.  R.  A.  (N. 
S.)  323. 

It  is  further  insisted  that,  under  section  4068  of  the 
^lississippi  Code  of  1906,  the  railroad  was  liable  for 
this  trunk  as  a  carrier  after  it  was  stored  as  baggage. 
This  statute  provides  that  it  shall  be  the  duty  of  every 
railroad  company  to  receive  any  trunk  or  baggage 
which  the  regulations  of  the  company  allow  to  be  trans- 
ported with  every  passenger  offered  in  person  upon  his 
exhibiting  a  ticket  over  the  road  of  the  company,  im- 
mediately upon  receiving  the  trunk  or  baggage,  to  issue 
to  the  owner  a  check  for  the  same,  and  upon  arrival  of 
the  train  to  which  the  trunk  or  baggage  is  checked  to 
put  it  off  at  a  reasonably  convenient  place  to  be  pro- 
vided for  the  deix)sit  of  baggage ;  and  it  is  the  duty  of 
the  railroad  company  to  safely  keep  the  trunk  or  bag- 
gage at  the  station  until  the  owner  thereof  or  his  agent 
shall  demand  the  same,  pro\4ded  that  after  four  days 
the  company  should  have  the  right  to  charge  and  collect 
a  reasonable  storage  for  the  same. 

This  statute  does  not  in  any  way  conflict  with  the  ex- 
press contract  involved  in  this  suit.     It  is  made  the 
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duty  of  the  carrier  to  safely  keep  the  baggage  upon  its 
arrival  at  destinatioli,  and  it  cannot  charge  storage  un- 
til the  expiration  of  four  days.  This  statute  does  not 
make  the  railroad  responsible  as  a  carrier  after  the  act 
of  carriage  has  ceased,  but  only  requires  the  safe-keep- 
ing of  the  baggage,  and  that  no  storage  shall  be  collect- 
ed until  the  expiration  of  four  days. 

The  trial  court  gave  judgment  in  favor  of  the  plain- 
tiff, Crout.  The  court  of  civil  appeals  held  that 
peremptory  instructions  should  have  been  sustained  on 
the  trial  of  this  case  in  favor  of  the  railroad  company, 
and  reversed  the  circuit  court,  and  dismissed  the  suit. 

In  the  foregoing  opinion  we  have  not  undertaken  to 
follow  each  assignment  of  error  in  its  regular  order, 
for  the  reason  that  it  was  more  orderly  to  treat  of  the 
questions  raised  in  the  manner  pursued  by  us. 

It  results  therefore  that  there  is  no  error  in  the  judg- 
ment of  the  court  of  civil  appeals,  and  the  same  is 
aflBrmed. 
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Williams  v.  Chattanooga  Iron  Works. 
{Jackson.    April  Term,  1915.) 

1.  DAMAGES.     Proceedings  for  assessment.     Physical    examina- 
tion of  person  injured.     Power  of  court. 

The  trial  court  has  the  right  at  common  law  to  compel  plaintiff, 
suing  for  a  personal  injury,  to  submit  to  a  physical  examination 
by  a  physician.     {Post,  pp.  688-694.) 

Cases  cited  and  approved:  Railroad  v.  Childress,  82  Ga.,  719; 
Railroad  v.  Hill,  90  Ala.,  71;  Graves  v.  Battle  Creek,  95  Mich., 
266;  Hall  v.  Manson,  99  Iowa,  698;  O'Brien  v.  La  Crosse,  99 
Wis.,  421;  Lane  v.  Railroad,  21  Wash.,  120;  Wanek  v.  Winona, 
78  Minn.,  98;  South  Bend  v.  Turner,  156  Ind.,  418;  Railroad  v. 
Palmore,  68  Kan.,  554;  Manufacturing  Co.  v.  Schoeninger,  42 
Colo.,  362;  Johnston  v.  Railroad,  150  Cal.,  542;  Murphy  v.  Rail- 
road, 31  Nev.,  141;  Railroad  v.  Hill,  36  Okla.,  540;  Brown  v. 
Railroad,  12  N.  D.,  69;  Bagwell  v.  Railroad,  109  Ga.,  612;  Wit- 
tenberg V.  Onsgard,  78  Minn.,  342;  McQuigan  v.  Railroad,  129 
N.  Y.,  50;  Lyon  v.  Railroad,  142  N.  Y.,  298;  State,  ex  rel.,  Carter 
V.  Call,  64  Fla.,  144. 

Cases  cited  and  disapproved:  Parker  v.  Enslow,  102  111.,  272; 
Stack  V.  Railroad,  177  Mass.,  157;  Railroad  v.  Cluck,  97  Tex., 
176;  May  v.  Railroad,  32  Mont.,  529;  Larson  v.  Salt  Lake  City, 
34  Utah,  321;  Railroad  v.  Botsford,  141  U.  S.,  250;  Railroad  v. 
Anglin,  99  Tex.,  349. 

2.  DAMAGES.     Physical    examination   of  person   injured.     Appii- 
cation  for  examination. 

An  application  to  the  court  for  a  physical  examination  by  a 
physician  of  plaintiff,  suing  for  a  personal  injury,  must  be  made 
before  trial  and  supported  by  affidavit,  setting  forth  facts  show- 
ing that  an  examination  is  necessary  and  can  be  had  without 
danger  to  plaintiff  or  any  serious  pain.     {Post,  pp.  694,  695.) 
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3.  APPEAL  AND  ERROR.  Questions  reviewable.  Buildings  on 
application  for  examination  of  plaintiff  suing  for  personal  in- 
jury. 

A  decision  of  the  court  on  an  application  for  a  physical  examina- 
tion by  a  physician  of  plaintift,  suing  for  a  personal  injury,  is 
reviewable  on  appeal.     (Post,  pp.  694,  695.) 


4.  DAMAGES.     Pliysical  examination  of  person  injured.     Mode  of 
examination. 

The  court  ordering  an  examination  by  a  physician  of  plaintiff, 
suing  for  a  personal  injury,  must  select  a  physician  competent 
and  indifferent  between  the  parties.     iPost^  pp.  695,  696.) 

5.  DAMAGES.      Physical    examination    of    person    injured.      Pro- 
ceedings to  procure  examination. 

The  court,  ordering  an  examination  by  a  physician  of  plaintiff, 
suing  for  a  personal  injury,  must  fix  in  advance  the  fee  for 
the  examination,  and  require  defendant,  making  the  applica- 
tion, to  pay  the  sum  into  court,  to  be  paid  to  the  physician  when 
he  files  his  report.     {Post,  pp.  695,  696.) 

6.  DAMAGES.     Physical  examination  of  person  Injured.     R«iport 
of  examination. 

A  physician,  appointed  by  the  court  to  examine  plaintiff,  suing 
for  a  personal  injury,  must  file  a  report,  stating  in  detail  the 
results  of  his  examination,  and  the  report  should  be  open  to 
inspection  of  counsel  of  both  parties,  but  not  for  use  as  evi- 
dence, except  for  cross-examination  of  the  physician  when  in- 
troduced as  witness  at  the  trial.     {Post,  pp.  695,  696.) 

7.  DAMAGES.     Physical  examination  of  person  Injured.     Mode  of 
examination. 

A  physician,  examining  a  plaintiff  suing  for  a  personal  injury,  must 
preserve,  as  far  as  possible,  the  privacy  of  plaintiff's  person; 
and,  in  case  a  woman  is  plaintiff,  the  physician  should  be  a 
female,  if  one  is  accessible.     (Post,  p.  696.) 
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8.  DAMAGES.    Physical  examination  of  person  Injured.     Mode  of 
examination. 

Where  a  physician,  appointed  by  the  court,  examines  plaintiff, 
suing  for  personal  injury,  plaintiff's  own  physician  should  be 
permitted  to  be  present  at  the  examination  on  plaintiff's  appli- 
cation therefor.     (Postj  p.  696.) 

9.  DAMAGES.    Physical  examination  of  person  injured.    Refusal  to 
submit  to  examination.    Effect. 

A  plaintiff,  suing  for  a  personal  injury,  cannot  be  compelled  to 
submit  to  an  examination  by  a  physician  appointed  by  the 
court  by  proceedings  in  contempt,  but  he  is  offered  the  alter- 
native of  a  reasonable  examination  or  of  having  his  suit  dis- 
mis|^d.    (Post,  p,  696.) 

10.  PLEADINGS.     Bill  of  particulars.     Right  of  defendants  to  de- 
mand. 

A  defendant,  when  sued  by  plaintiff  for  a  personal  injury,  can  re- 
quire of  plaintiff  a  bill  of  particulars,  showing  in  reasonable  de- 
tail the  nature  and  effect  of  the  injuries  complained  of.     {Post, 
.  p.   696.) 

Cases  cited  and  approved:  May  v.  Railroad,  129  Tenn.,  521; 
Curtain  v.  Railroad,  65  App.  Div.,  610;  Cavanagh  v.  Railroad,  70 
App.  Div.,  1;  O'Neill  v.  Railroad,  87  App.  Div.,  556;  Bogard  v. 
Railroad,  3  Ann.  Cas.,  162. 

11.  PLEADING.    Bill  of  particulars.    Right  of  court  to  order. 

The  court,  in  requiring  plaintiff,  suing  for  a  personal  injury,  neg- 
ligently inflicted,  to  furnish  a  bill  of  particulars,  should  exer- 
cise great  caution,  and  thereby  not  impose  on  plaintiff  the  duty 
to  furnish  specifications  which  may  embarrass  him  on  the  trial; 
and  this  is  especially  true  where  plaintiff  sues  in  a  representa- 
tive capacity,  as  in  action  for  death  by  wrongful  act.  {Post,  pp. 
696,  697.) 

12.  DAMAGES.     Pfiysical  examination  of  the  person  injured.     Re- 
fusal of  plaintiff  to  submit  to  examination.    Trial. 

Refusal  of  plaintiff  suing  for  a  personal  injury  to  submit  to  a 
physical  examination  by  a  physician  may  be  proved  on  the  trial, 
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and  commented  on  In  argument  before  the  Jury,  in  case  no  ap- 
plication for  an  examination  is  made  to  and  acted  on  by  the 
court.     (Post,  pp.  697,  698.) 

13.  DAMAGES.  Physical  examination  of  person  injured.  Orders 
for  examination. 
The  court,  ordering  an  examination,  by  a  physician  appointed  by 
it,  of  plaintiff  suing  for  a  personal  injury,  must  safeguard  the 
rights  of  plalntlft,  and  it  must  affirmatively  appear  that  the 
precautions  due  plaintlft  were  exercised  by  the  trial  court;  and 
plaintiff,  complaining  of  an  order  for  examination,  need  not 
point  out  deficiencies  therein.     (Post,  p.  698.) 


FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court. — A.  B. 
PiTTMAN,  Judge. 

I.  H.  Peres  and  B.  E.  King,  for  plaintiff. 

Brown  &  Anderson,  for  defendant. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  plaintiff  filed  his  declaration  on  the  21st  day  of 
September,  1914,  alleging  that  by  the  negligence  of  the 
defendant,  the  Chattanooga  Iron  Works,  he  was  injured 
in  the  following  manner :  That  is  to  say,  while  assist- 
ing in  the  insertion  of  a  rivet  in  some  metal  sheeting,  he 
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was  struck  in  the  eye  by  the  rivet,  by  means  of  which 
that  eye  was  seriously  and  permanently  injured,  and 
that,  as  a  result  thereof,  the  other  eye  had  also  become 
affected ;  likewise  that  other  parts  of  his  body  were  in- 
jured. On  the  26th  of  September,  the  defendant  filed 
its  plea  of  not  guilty. 

On  the  16th  of  November  the  defendant  moved  the 
court — 

**to  order  a  physical  examination  to  be  made  of  the 
plaintiff  by  expert  physicians  and  oculists,  to  be  ap- 
pointed by  the  court,  for  the  purpose  of  determining 
whether  or  not  the  injuries  claimed  by  the  plaintiff  to 
have  been  inflicted  upon  his  eyes  exist. ' ' 

The  motion  continues : 

**The  defendant  shows  that  the  injuries  complained 
of  are  latent,  and  not  perceptible  to  experts,  and  that 
the  ends  of  justice  require  that  the  defendant  be  ad- 
vised to  what  extent,  if  any,  the  eyes  or  sight  of  the 
plaintiff  have  been  injured.  The  defendant  offers  and 
agrees  to  pay  the  fees  and  charges  made  by  the  experts 
for  making  such  examination. ' ' 

The  motion  was  not  supported  by  affidavit  or  evi- 
dence of  any  kind. 

On  this  motion  the  trial  court — 
*^  ordered  that  Dr.  E.  C.  Ellett,  a  physician  selected  by 
the  court,  be  appointed  to  make  such  examination,  the 
costs  of  which  will  be  paid  by  the  defendant,  the  Chat- 
tanooga Iron  Works,  It  is  further  ordered  that  the 
plaintiff,  C.  P.  Williams,  do  present  himself  at  the  office 
of  said  Dr.  E.  C.  Ellett,  No.  1722  Exchange  Building, 
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on  Saturday,  December  5, 1914,  at  ten  o  'clock  a.  m.,  and 
there  submit  to  such  reasonable  physical  examination 
by  said  physician  as  may  be  deemed  necessary  by  him 
to  determine  the  condition  of  plaintiff's  eyes  and 
vision. ' ' 

Thereupon  the  plaintiff — 
**  excepted  to  the  action  of  the  trial  judge  in  ordering 
him  to  submit  his  person  to  a  physical  examination, 
and  denied  the  power  of  the  court  to  order  such  exami- 
nation under  the  existing  circumstances,  and  declined 
to  submit  to  same,  and  defendant  moved  in  open  court 
that  the  suit  be  dismissed;  whereupon  the  court  dis- 
missed his  suit,  to  which  he  excepted  and  prayed  an  ap- 
peal," etc. 

Pursuant  to  the  appeal  the  record  was  transmitted 
to  the  court  of  civil  appeals,  and  there  the  judgment  of 
the  trial  court  was  reversed,  and  the  cause  remanded 
for  further  proceedings.  The  case  was  then  brought  to 
this  court  by  the  writ  of  certiorari. 

The  learned  court  of  civil  appeals  held  that  the  right 
to  direct  the  examination  existed  in  the  trial  court,  but 
that  the  order  was  not  sufficiently  specific  in  the  way  of 
protecting  the  plaintiff  from  oppression. 

In  this  court  the  order  is  objected  to  by  the  plaintiff 
on  the  same  grounds,  and  also  the  power  of  the  court 
to  grant  such  an  order  at  all  is  challenged. 

The  first  question  therefore  is  whether  the  trial  court 
had  the  right  to  order  a  i^hysical  examination  of  the 
plaintiff  to  be  made,  or  rather,  stating  the  question  in 
its  most  general  form,  whether  a  trial  court  has  the 
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right  to  compel  the  physical  examination  of  a  plaintiff 
suing  for  personal  injuries. 

The  subject  has  received  extensive  examination  in  a 
series  of  cases  in  this  country.  The  power  is  affirmed 
in  the  following  jurisdictions:  Alabama,  Arkansas, 
California,  Colorado,  Georgia,  Indiana,  Iowa,  Kansas, 
Kentucky,  Maryland,  Michigan,  Minnesota,  Missouri, 
Nevada,  Ohio,  Oklahoma,  North  Dakota,  Washington, 
and  Wisconsin.  It  is  authorized  by  statute  in  New 
York,  New  Jersey,  and  Florida.  It  is  denied  in  Illi- 
nois, Montana,  South  Carolina,  Utah,  Texas,  and  in  the 
supreme  court  of  the  United  States.  We  shall  not  re- 
fer directly  to  cases  from  all  of  tliese  jurisdictions,  but 
they  will  be  found  cited  in  the  text  and  notes  of  the 
following  cases,  which  are  readily  accessible  every- 
where. These  cases  adequately  discuss  the  question, 
viz. :  Richmond  <£>  D.  R.  Co.  v.  Childress,  82  Gra.,  719,  9 
S.  K,  602,  3  L.  E.  A.,  808,  U  Am.  St.  Eep.,  189 ;  Ala- 
bama (&  G.  S.  R.  Co.  V.  Hill,  90  Ala.,  71,  8  South.,  90,  9 
L.  E.  A.,  442,  24  Am.  St.  Eep.,  764;  Graves  v.  Battle 
Creek,  95  Mich.,  266,  54  N.  W.,  757, 19  L.  E.  A.,  641,  35 
Am.  St.  Eep.,  561 ;  Hall  v.  Manson,  99  Iowa,  698,  68  N. 
W.,  922,  34  L.  E.  A.,  207 ;  0  'Brien  v.  La  Crosse,  99 
Wis.,  421,  75  N.  W.,  81,  40  L.  E.  A.,  831 ;  Lane  v.  Spo- 
kane Falls  &  N.  R.  Co.,  21  AVash.,  120,  57  Pac,  367,  46 
L.  E.  A.,  154,  75  Am.  St.  Eep.,  821 ;  Wanek  v.  Winona, 
78  Minn.,  98,  80  N.  W.,  851,  46  L.  E.  A.,  448,  79  Am.  St. 
Eep.,  354;  South  Bend  v.  Turner,  156  Ind.,  418,  60  N. 
E.,  271,  54  L.  E.  A.,  396,  83  Am.  St.  Eep.,  200 ;  Atchison, 
T.  &  S.  F.  R.  Co.  v.  Palmore,  68  Kan.,  554,  75  Pac,  509, 

131Tenii44 


690  TENNESSEE  REPORTS,      [131  Tenn. 

WilliamB  V.  Iron  Works. 

* 

64  L.  R.  A.,  90,  93 ;  Western  Glass  Mfg.  Co.  v.  Schoenin- 
ger,  42  Colo.,  362,  94  Pac,  342, 15  L.  E.  A.  (N,  S.),  663, 
126  Am.  St.  Rep.,  165;  Johnston  v.  Southern  Pacific  R. 
Co.,  150  Cal.,  542,  89  Pac,  348, 11  Ann.  Cas.,  841;  Mur- 
phy V.  Southern  Pac.  R.  Co.,  31  Nev.,  141, 101  Pac.,  322, 
21  Ann.  Cas.,  502 ;  Chicago,  R.  I.  &  P.R.  Co.  v.  BM,  36 
Okla.,  540, 129  Pac,  13,  43  L.  R.  A.  (N.  S.),  622;  5rojrn 
V.  Chicago,  M.  £  S.  P.  R.  Co.,  12  N.  D.,  69,  95  N.  W., 
153,  102  Am.  St.  Rep.,  564.  Cases  on  the  affirmative 
side  of  the  question,  making  important  distinctions,  are 
Bagwell  v.  Atlanta  Consolidated  Street  Railway  Co., 
109  Ga.,  612, 34  S.  E.,  1018, 47  L.  R.  A.,  487,  and  Witten- 
berg V.  Onsgard,  78  Minn ,  342,  81  N.  W.,  14,  47  L.  E. 
A.,  141.  A  decision  of  the  New  York  court  of  appeals 
prior  to  the  passage  of  the  act  in  that  State  authorizing 
an  examination  is  McQuigan  v.  Delaware,  L.  <&  W.  R. 
Co.,  129  N.  Y.,  50,  29  N.  E.,  235, 14  L.  R.  A.,  466,  26  Am. 
St.  Rep.,  507.  A  decision  of  that  court  subsequent  to 
the  act  is  Lyon  v.  Manhattan  R.  Co.,  142  N.  Y.,  298,  37 
N.  E.,  113,  25  L.  R.  A.,  402.  A  decision  of  the  supreme 
court  of  Florida  subsequent  to  the  passage  of  the  act 
in  that  State  is  State,  ex  rel.  Carter,  v.  Call,  64  Fla., 
144,  59  South.,  789,  41  L.  R.  A.  (N.  S.),  1071. 

Some  of  the  cases  from  the  States  in  opposition  are : 
Parker  v.  Ensloic,  102  111.,  272,  40  Am.  Rep.,  588;  Stack 
V.  New  York,  N.  H.  &  H.  R.  Co.,  177  Mass.,  157,  58  N. 
E.,  686,  52  L.  R.  A.,  328,  83  Am.  St.  Rep'.,  269 ;  Ai4stin  S 
N.  W.  R.  Co.  V.  Cluck,  97  Tex.,  176,  77  S.  W.,  403,  64  L. 
R.  A.,  496, 104  Am.  St.  Rep.,  863, 1  Ann.  Cas.,  261 ;  May 
V.  N.  W.  P.  R.  Co.,  32  Mont.,  529,  81  Pac,  328,  70  L.  R. 
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A.,  114,  4  Ann.  Cas.,  605 ;  Larson  v.  Salt  Lake  City,  34 
Utah,  321,  97  Pac,  483,  23  L.  R.  A.  (N.  S.),  462;  Union 
Pac.  R.  Co.  V.  Botsford,  14i  U.  S.,  250, 11  Snp.  Ct.,  1000, 
35  L.  Ed.,  734.  These  cases  give  a  full  view  of  the 
grounds  on  which  the  opposition  to  the  practice  is 
founded.  It  is  conceded,  however,  in  the  case  last 
cited,  and  also  in  Austin  S  N.  W.  R.  Co,  v.  Cluck,  that 
the  refusal  of  the  plaintiff  to  consent  to  an  examina- 
tion is  matter  for  pertinent  comment  to  the  jury ;  and 
in  Houston  S  T,  C.  R.  Co.  v.  Anglin,  99  Tex.,  349,  89  S. 
W.,  966,  2  L.  R.  A.  (N.  S.),  386,  is  considered  under 
what  circumstances  arises  a  waiver  of  the  right  to  ob- 
ject to  an  examination. 

One  of  the  chief  questions  discussed  in  the  cases  is 
the  basis  of  the  right  to  make  the  examination.  In 
some  it  is  insisted  that  it  is  a  right  inherent  in  the 
courts  for  the  purpose  of  effecting  justice,  and  in  those 
which  object  to  the  right  it  is  insisted  that  no  such 
power  inheres  in  courts,  and  that  it  can  be  conferred 
only  by  statute.  It  is  denied  in  the  negative  cases  that 
such  practice  is  recognized  in  the  common  law.  In 
many  of  the  affirmative  cases  it  is  insisted  that  such 
right  does  exist  at  common  law.  The  weight  of  au- 
thority is  so  great  in  favor  of  the  right  to  order  the 
examination  that  we  do  not  deem  it  necessary  to  go  at 
length  into  the  reasons  so  fully  discussed  in  the  cases 
which  we  have  cited.  We  shall  only  add,  on  this  branch 
of  the  case,  that  we  believe  the  right  was  exercised  at 
<5ommon  law,  although  not  in  precisely  the  same  way  in 
which  it  is  practiced  at  this  time. 
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At  common  law  there  was  an  old  action  known  as  an 
appeal  of  mayhem.  There  were  several  of  these  old  ac- 
tions, one  called  an  appeal  of  death,  another  an  appeal 
of  larceny,  another  an  appeal  of  rape,  and  the  fourth 
an  appeal  of  mayhem.  It  seems  that  **an  appeal"  in 
the  sense  in  which  it  was  used  in  these  ancient  actions 
was  a  party's  private  action,  seeking  revenge  for  the 
injury  done  him,  at  the  same  time  prosecuting  for  the 
crown  in  respect  of  the  offense  against  the  public.  1 
Bac.  Abridg.  291.  The  nature  of  the  action  is  best  illus- 
trated by  the  appeal  of  larceny.  In  the  authority  re- 
ferred to  it  is  said : 

**An  appeal  of  larceny  is  an  action  which  a  person 
robbed  of  goods  may  bring  against  the  felon,  in  which 
there  shall  be  a  restitution  of  the  goods,  and  the 
offender  to  suffer  such  punishment  as  if  he  were  con- 
victed at  the  suit  of  the  king. ' ' 

That  is,  there  was  a  combined  action  both  for  resti- 
tution and  for  punishment.  Id.  292.  An  appeal  of  may- 
hem was  for  any  hurt  done  to  a  man's  person,  whereby 
he  was  rendered  less  able  in  fighting  to  annoy  others,  or 
defend  himself.  Id.  293.  The  demand  was  set  forth  in 
a  declaration,  describing  the  offense  with  the  greatest 
certainty,  also  showing  in  what  part  of  the  body  the 
wound  was  given,  in  the  case  of  mayhem.  Id.  297. 
Later  on  in  the  same  work  (volume  9,  p.  554)  it  is  said : 

**In  an  appeal  of  mayhem  the  court  may,  at  the 
prayer  of  the  defendant,  try,  upon  inspection  of  the 
part,  whether  there  be  a  mayhem.  Bro.  Appeal,  pi.  46 ; 
Bro.  Trial,  pi.  57;  2  Hawk.  P.  C.  ch.  23,  section  27.    As 
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the  courts  have  a  power,  in  case  the  defendant  in  an  ap- 
peal of  mayhem  pray  it,  to  try  upon  inspection  of  the 
part  whether  there  be  a  mayhem,  the  plaintiff  in  an  ap- 
peal must  always  appear  in  person,  that  the  court  may 
have  an  opportunity,  in  case  it  should  be  so  tried,  of  in- 
specting the  part.  Bro.  Trial,  pi.  37 ;  2  Hawk.  P.  C.  ch. 
23,  section  27.  If,  where  the  trial  is  by  the  court  upon 
inspection,  there  be  a  doubt  upon  inspecting,  the  court 
has  a  power  of  requiring  or  receiving  other  evidence.  2 
Roll.  Abridg.  373,  pi.  2.  ...  If  the  court,  upon  in- 
specting the  part  in  an  appeal  of  mayhem,  be  doubtful 
whether  there  be  a  mayhem,  a  writ  may  be  awarded  to 
the  sheriff,  to  return  some  able  physicians  and  surgeons 
for  the  better  information  of  the  court.  Bro.  Appeal, 
pi.  46;  Bro.  Trial,  pi.  57;  2  Hawk.  PI.  C.  ch.  23,  section 
27.  ...  If  the  court,  after  having  inspected,  and  re- 
ceiving other  evidence,  be  still  doubtful,  it  has  a  power 
of  refusing  to  determine  the  matter  in  question,  and 
may  send  it  to  be  tried  by  a  jury.    Bro.  Trial,  pi.  60." 

It  seems  that  mayhem  was  also  considered  simply  as 
a  trespass  (1  Bac.  Abridg.  292),  and  might  be  re- 
dressed by  an  action  of  trespass.  Id.  vol.  6,  p.  408.  On 
this  latter  page  it  is  said: 

'^If  the  declaration  mention  a  mayhem,  the  court, 
upon  view  of  the  mayhem,  may  increase  the  damages 
given  by  the  jury  (1  Roll.  572, 1,  10,  15  R.;  1  Leo.  139), 
though  the  particular  part  subject  to  mayhem  be  not 
specified.  R.  Hard.  408.  .  .  .  So,  in  battery,  where 
the  manner  of  the  battery  is  described,  the  court,  upon 
view,  may  increase  the  damages.    Per  Hale,  Hard.  408. 
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So  the  court  may  increase  damages,  upon  view  and  ex- 
amination of  witnesses,  where  the  declaration  is  gen- 
eral quod  maihemavit,  without  making  any  description 
of  the  mayhem,  if  the  judge  of  assize  certify  the  par- 
ticulars of  the  mayhem,  or  be  in  court  and  aflSrm,  that 
the  particulars,  now  proved,  were  given  in  evidence  at 
the  trial.  1  Sid.  108.  But  where  the  declaration  does 
not  mention  a  mavhem,  nor  describe  the  manner  of  the 
battery,  the  court  cannot  increase  the  damages  upon 
view.    Hard.  408.'' 

These  excerpts  seem  to  indicate  an  ancient  practice 
of  having  a  personal  examination  of  an  injured  plain- 
tiff, generally  by  the  court,  sometimes  by  the  court  and 
jury,  generally  witliout  the  aid  of  medical  men,  but 
sometimes  with  their  aid.  We  here  find  what  seems  to 
us  the  germ  of  the  present  practice.  It  has  been  de- 
veloped and  extended  in  modern  times  like  other  law 
principles  to  meet  the  needs  of  the  business  transacted 
in  modem  courts. 

In  the  cases  cited  which  recognize  the  doctrine  it  is 
applied  with  great  restraint,  and  with  a  careful  atten- 
tion to  the  rights  of  the  plaintiff.  He  must  first  be 
asked  to  submit  to  an  examination,  and  the  court  can  be 
applied  to  only  after  his  failure  to  consent.  The  appli- 
cation to  the  court  must  be  made  before  the  trial  and  so 
as  not  to  create  unnecessary  delay.  The  examination 
cannot  be  ordered  upon  mere  motion.  The  application 
should  be  supported  by  affidavit  setting  forth  pertinent 
facts  and  reasons.  The  examination  cannot  be  had 
merely  to  obtain  cumulative  evidence.    It  must  be  made 
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to  appear  that  it  is  necessary  in  order  that  justice  may 
be  done  to  the  defendant.  It  should  aflSrmatively  ap- 
pear that  the  examination  can  be  made  without  danger 
to  the  plaintiff,  or  any  serious  pain.  Proper  inquiries 
on  these  heads  should  be  made  by  the  trial  judge  before 
ordering  the  examination,  and  his  conclusions  should 
be  written  down  in  the  order.  Being  thus  prepared  for 
the  proper  exercise  of  his  discretion,  he  may  act,  and 

0 

either  grant  or  disallow  the  application.  His  decision 
is  subject  to  review  on  appellate  proceedings,  and  the 
revising  court,  being  furnished  with  the  grounds  of  his 
action,  preserved  in  the  record  or  by  bill  of  exceptions, 
together  with  his  conclusions  and  reasons  therefor,  will 
be  able  likewise  to  exercise  an  intelligent  discretion, 
either  in  affirmance  or  reversal  of  the  trial  court's  ac- 
tion. 

If  the  application  be  granted,  the  plaintiff  cannot  be 
required  to  submit  his  body  to  the  examination  of  a 
physician  or  surgeon  selected  by  the  defendant.  The 
physician  or  surgeon  must  be  selected  by  the  trial 
judge,  and  he  must  be  one  of  competent  skill,  and  in- 
different between  the  parties.  And  while  the  expense 
must  be  borne  in  the  first  instance  by  the  defendant 
making  the  application,  the  fee  should  be  fixed  in  ad- 
vance, and  paid  into  court,  to  be  paid  to  the  expert 
when  he  files  his  report.  The  expert  should  file  a  re- 
port, stating  in  detail  the  result  of  his  examination. 
This  report  should  be  open  to  the  inspection  of  counsel 
on  both  sides  of  the  controversy,  but  not  for  use  as  evi- 
dence, except  in  cross-examination  of  such  surgeon  or 
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physician,  in  case  he  should  be  introduced  as  a  witness 
at  the  trial  bj'  either  of  the  parties. 

In  the  conduct  of  the  examination,  the  privacy  of  the 
plaintiflf's  person  must  be  preserved  as  far  as  possible. 
In  the  case  of  a  woman,  there  should  be  female  phy- 
sicians, if  they  are  accessible.  If  application  be  made 
therefor  the  plaintiff's  own  physician  should  be  per- 
mitted to  be  present  at  the  examination. 

The  plaintiff  cannot  be  compelled  to  submit  to  the 
examination  by  proceedings  in  contempt.  He  is  of- 
fered the  alternative  of  a  reasonable  compliance  with 
the  duty  of  exhibiting  his  injuries  to  proper  persons  se- 
lected by  the  court,  or  of  having  his  suit  dismissed.  He 
is  at  liberty  to  refuse,  and  on  dismissal  of  his  suit  for 
such  refusal  may,  as  was  done  in  the  present  case,  test 
the  correctness  of  the  action  of  the  trial  judge  by  ap- 
peal, writ  of  error,  or  other  appropriate  appellate  pro- 
ceedings. 

We  may  add  that  the  defendant,  in  cases  of  this  char- 
acter, need  not  act  in  the  dark,  and  thus  be  disabled 
from  presenting  adequate  grounds  for  the  examination 
sought.  He  can  require  of  the  plaintiff  a  bill  of  par- 
ticulars {May  V.  Railroad,  129  Tenn.,  521,  527,  533,  167 
S.  W.,  477,  L.  R.  A.,  1915A,  781),  showing  in  reasonable 
detail  the  nature  and  effect  of  the  injuries  complained 
of  {Curtain  v.  Metropolitan  St.  R.  Co.,  65  App.  Div. 
610,  72  N.  Y.  Supp.,  580 ;  Cavanagh  v.  Metropolitan  St. 
R.  Co.,  70  App.  Div.,  1,  74  N.  Y.  Supp.,  1107;  O'Neill  v. 
Interhurhan  St.  R.  Co.,  87  App.  Div.,  556,  84  N,  Y. 
Supp.,  505).    While  it  is  true,  as  said  in  the  note  to  Bo- 
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gard  v.  Illinois  Cent.  R.  Co.,  3  Ann.  Cas.,  162,  that  gen- 
erally great  caution  should  be  exercised  by  the  court  in 
requiring  bills  of  particulars  in  actions  of  damages  re- 
sulting from  negligence,  because  it  is  often  impossible 
for  the  plaintiff  to  know  with  any  degree  of  precision 
what  his  proof  will  be,  and  in  most  cases  of  that  kind 
the  specification  might  embarrass  him  on  the  trial,  and 
that  this  is  especially  true  where  the  i>laintiff  sues  in  a 
representative  capacity,  as  in  actions  for  death  by 
wrongful  act,  since  he  is  ordinarily  obliged  to  obtain  his 
evidence  and  facts  from  sources  other  than  his  own 
personal  knowledge,  and  that  whenever  such  an  appli- 
cation is  made  each  case  must  turn  upon  its  own  facts 
in  the  granting  or  denial  of  the  application,  yet  where 
a  plaintiff  is  suing  for  injuries  inflicted  on  his  body,  we 
can  see  no  diflSculty  in  his  specifying  the  nature  of  his 
injuries,  and  as  far  as  possible  their  extent,  being 
aided,  when  deemed  necessary  by  the  expert  knowledge 
of  his  own  physician  or  surgeon  who  may  have  exam- 
ined him.  He  is  living,  and  bears  the  effect  of  the  in- 
jury in  his  body,  and  is  not  at  the  disadvantage  of  one 
suing  in  a  representative  capacity. 

We  may  further  add  that  we  see  no  objection  to  the 
practice  mentioned  in  Union  Pac.  R,  Co.  v.  Botsford,, 
supra,  and  Austin  &  N.  W.  R.  Co.  v.  Cluck,  supra,  to  the 
effect  that  the  request  to  plaintiff  to  submit  to  an  ex- 
amination by  a  physijcian  or  surgeon  to  be  appointed  by 
the  court  and  his  refusal  may  be  proven  on  the  trial, 
and  commented  on  in  argument  before  the  jury ;  that  is, 
in  a  case  where  no  application  for  an  examination  is 
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made  to  and  acted  on  bv  the  court.  It  is  more  than 
probable  that  such  requests  will  generally  render  un- 
necessary" any  contested  application  to  the  court. 

In  the  case  before  us,  few,  if  any,  of  the  safeguards 
herein  indicated  as  necessarj-  appear  to  have  been  em- 
ployed by  the  trial  judge.  We  cannot  therefore  see  that 
he  properly  exercised  his  discretion.  This  must 
affirmatively  appear.  It  is  insisted  that  specific  objec- 
tions should  have  been  made  in  the  trial  court,  pointing 
out  any  deficiencies  in  the  prerequisites  of  the  order, 
but  we  are  not  of  that  opinion.  We  think  it  should 
affirmatively  appear  that  the  precautions  due  the  plain- 
tiff were  exercised  by  the  trial  judge  before  he  was 
compelled  to  submit  to  a  drastic  order  for  examination 
on  penalty  of  a  dismissal  of  his  suit. 

It  is  apparent,  therefore,  that  the  court  of  civil  ap- 
peals reached  the  right  conclusion,  and  the  judgment  of 
that  court  must  be  affirmed,  and  the  cause  remanded 
for  further  proceedings. 
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Illinois  Cent.  R.  Co.  v.  H.  E.  Wilson  &  Co. 
{Jackson.    April  Term,  1915.) 

CARRIERS.  Live  stock  shipment.  Stipulation  as  to  damages. 
The  stipulation  in  a  contract  of  live  stock  shipment  that  the  value 
of  each  animal  does  not  exceed  $100,  and  the  carrier's  liability 
for  any  loss  or  damage  shall  not  exceed  such  valuation,  does 
not  prevent  recovery  where  an  animal  is  after  its  injury  worth 
1100,  but  merely  limits  to  such  amount  the  recovery  of  dam- 
ages measured  by  the  ordinary  rule  of  difference  in  market 
value  with  and  without  the  injury. 

Cases  cited  and  approved:  Railroad  v.  Estill,  147  U.  S.,  591; 
Railroad  v.  Fagan,  72  Tex.,  127;  Railroad  v.  Hale,  85  Tenn., 
69;  Adams  Express  Co.  v.  Ctoninger,  226  U.  S.,  491;  Railroad 
V.  Carl,  227  U.  S.,  639;  Railroad  v.  O'Conner,  232  U.  S.,  508; 
Brown  v.  Steamship  Co.,  147  Mass.,  60;  Railrjoad  v.  Reid,  91  Qa., 
377. 

Cases  cited  and  distinguished:  Starnes  v.  Railroad,  91  Tenn., 
516;  The  Styria  Case,  101  Fed.,  728. 


FROM   SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County  to 
the  Court  of  Civil  Appeals  and  by  certiorari  from  the 
Court  of  Ci\dl  Appeals  to  the  Supreme  Court. — Wal- 
ter Malone,  Judge. 

Thos.  a.  Evans,  for  plaintiff. 

Bacon  &  Stickley,  for  defendant. 
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Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 


This  case  is  before  this  court  on  a  petition  for  a  writ 
of  certiorari  to  re\dew  and  reverse  a  judgment  of  the 
court  of  civil  appeals  against  the  railway  company, 
which  affirmed  the  judgment  of  the  trial  court 

Wilson  &  Co.  shipped  from  Chicago,  111.,  to  Memphis 
a  car  load  of  horses ;  the  animals  being  in  good  condi- 
tion when  loaded  on  the  railway  company's  cars  at  the 
initial  point.  On  arrival  at  Memphis  some  of  the 
horses  were  found  to  be  in  a  damaged  condition,  and 
this  suit  resulted. 

The  question  presented  for  determination  involvea 
the  construction  and  effect  of  the  contract  of  shipment, 
which  embodied  the  following  clause: 

*  *  It  is  further  expressly  agreed  that  the  value  of  the 
live  stock  to  be  transported  under  this  contract  does 
not  exceed  the  following  sums : 
Each  horse  (gelding  or  mare)    or  pony  stallion, 

mule,  or  jack $100 

**And  the  liability  of  the  railroad  company  for  any 
loss  or  damage  for  which  it  may  be  responsible  shall 
not  exceed  the  actual  cost  at  the  point  of  shipment,  and 
in  no  event  exceed  the  above  valuations  for  each  ani- 
mal." 

The  plaintiffs,  Wilson  &  Co.,  were  permitted  to  offer 
evidence  to  the  effect  that  some  of  the  horses  were 
worth  alx)ve  $100  each  at  Chicago,  and  that  on  reaching^ 
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their  destination  they  were,  though  injured,  worth 
more  than  that  sum  per  head;  and  the  trial  judge 
charged  that,  as  to  the  damaged  animals,  the  plaintiff 
would  be  entitled  to  recover  damages  measured  by  the 
difference  between  the  reasonable  cash  market  value  of 
the  animals  in  Memphis  in  the  condition  in  which  they 
arrived  and  the  reasonable  cash  market  value  they 
would  have  had  had  they  been  transported  there  in  the 
proper  manner. 

The  railway  company  challenges  this  charge  as  er- 
roneous, insisting  that  the  above-quoted  clause  operated 
to  fix  the  value  of  the  horses  at  $100  each,  absolutely 
and  for  all  purposes,  and  therefore,  if  the  value  of  a 
given  horse  on  reaching  Memphis  was  $100,  there  could 
be  no  recovery  based  on  any  injuries  done  that  animal 
in  transit. 

The  usual  rule  as  to  the  measurement  of  damages  is 
not  changed  by  the  above  clause,  and  this  rule  is  the 
allowance  to  the  shipper  of  the  difference  between  the 
market  value  of  the  horses  in  the  condition  in  which 
they  would  have  arrived  at  destination  but  for  the  neg- 
ligence of  the  defendant,  and  their  market  value  in  the 
condition  in  which,  by  reason  of  such  negligence,  they 
did  arrive.  New  York,  etc.,  R.  Co.  v.  Estill,  147  U.  S., 
591,  13  Sup.  Ct.,  444,  37  L.  Ed.,  292 ;  Missouri,  etc.,  R. 
Co.  V.  Pagan,  72  Tex.,  127,  9  S.  W.,  749,  2  L.  R.  A.,  75, 
13  Am.  St.  Rep.,  779 ;  Hutchinson,  Carriers,  section  770 
(a) ;  Railroad  v.  Hale,  85  Tenn.  (1  Pickle),  69, 1  S.  W., 
620. 
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The  appellees  correctly  urge  that  the  stipulation  as 
to  value  in  the  above  clause  has  nothing  to  do  with  the 
ascertainment  of  any  depreciation  in  the  value  of  the 
animals,  or  with  the  measurement  of  damages,  and  that 
it  operates  solely  to  limit  the  amount  of  the  recovery 
of  damages  when  measured  by  the  rule,  above  outlined. 
When  the  amount  of  loss  is  thus  fixed,  only  so  much 
thereof  may  pass  into  a  recovery  as  does  not  exceed 
the  contract  limit  on  liability. 

The  parties  may,  of  course,  by  express  provision  to 
that  effect,  stipulate  that  in  case  of  partial  loss  the 
damage  shall  be  proportioned,  as  is  here  contended  it 
should  be,  on  the  basis  of  the  sum  named  as  the  maxi- 
mum limit.  But  where,  as  in  this  instance,  this  is  not 
done,  the  question  becomes  one  of  construction,  and 
very  generally  the  view  is  entertained  that  such  stip- 
ulations are  to  be  construed  as  permitting  recovery  for 
the  damages  actually  done;  the  amount  recoverable, 
however,  not  to  exceed  that  agreed  upon  as  compensa- 
tion for  a  total  loss.  4  R.  C.  L.,  793,  section  250 ;  note 
88  Am.  St.  Rep.,  113, 114,  citing  Georgia  R.  Co.  v.  Reid, 
91  Ga.,  377, 17  S.  E.,  934;  Stames  v.  Railroad,'91  Tenn. 
(7  Pickle),  516,  19  S.  W.,  675. 

In  the  last-cited  case  it  was  said : 

**The  question  is  not.  What  did  each  animal  bring  in 
the  market  in  its  injured  condition?  but  rather,  To 
what  extent  and  in  what  amount,  not  above  $100,  was  it 
damaged  through  the  fault  of  the  defendant!  Not 
what  value  is  left  in  the  animal,  but  what  elements  of 
value  were  wrongfully  taken  away.    To  illustrate:   A 
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horse  shipped  under  such  a  contract  loses  one  eye 
through  the  negligence  of  the  carrier,  and  the  owner 
sues  for  damages.  The  question  in  such  a  case  is,  How 
much  has  the  animal  been  damaged  by  the  loss  of  the 
eye?  and  not.  Will  he  sell  for  as  much  as  $100  with 
but  one  eye  I 

*'The  agreement  is  that  the  carrier  shall  not  be  lia- 
ble for  more  than  $100  in  case  of  damage ;  not  that  no 
liability  shall  attach  if  the  horse,  though  injured,  should 
sell  for  as  much  as  that  sum. ' ' 

The  position  is  advanced  by  the  railway  company 
that  this  ruling  is  in  opposition  to  the  decisions  of  the 
federal  courts  in  cases  involving  similar  limitation  of 
liability  clauses — citing  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.,  491,  33  Sup.  Ct.,  148,  57  L.  Ed.,  314, 
44  L.  R.  A.  (N.  S.),  257;  Kansas  Southern  R.  Co.  v. 
Carl,  227  U.  S.,  639,  33  Sup.  Ct.,  391,  57  L.  Ed.,  683 ; 
Great  Northern  R,  Co.  v.  0 'Conner,  232  U.  S.,  508,  34 
Sup.  Ct.,  380,  58  L.  Ed.,  703 ;  and  other  cases.  This 
is  a  misconception  of  what  is  ruled  in  those  cases. 

In  the  case  of  the  Styria,  101  Fed.,  728,  41  C.  C.  A., 
639,  it  was  said  by  Lacombe,  Circuit  Judge : 

**The  statement  that  the  shipowner  shall  not  be  lia- 
ble in  any  case  for  more  than  the  invoice  value  of  the 
goods  is  a  simple  and  straightforward  one.  Gram- 
matically construed,  it  fixes  a  final  limit  of  liability  be- 
yond  which  he  shall  not  be  required  to  respond.  It 
does  not  profess  to  regulate  the  calculation  by  which 
a  loss  is  to  be  ascertained,  if  such  loss  is  less  than 
the  limit." 
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See,  also,  Brown  v.  Steamship  Co,,  147  Mass.,  60,  16 
N.  E.,  717. 

Other  assignments  of  error  are  disposed  of  orally. 
Writ  of  certiorari  denied. 
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BosHWiTz  et  al,  v.  Lawhorx  et  ux. 
{Jackson.    April  Term,  1915.) 

1.  ACKNOWLEDGMENT.     Mortgage  of    wife's    property.     Privy 
acl<nowledgment. 

A  trust  deed  by  a  wife  of  her  separate  property  not  being  privily 
acknowledged  by  her,  as  required  by  statute,  is  Inoperative. 
{Post,  p.  707.) 

Cases  cited  and  approved:  Robinson  v.  Queen,  87  Tenn.,  445; 
Huff  V.  Glenn,  101  Tenn.,  112. 

2.  VENDOR  AND  PURCHASER.    Vendor's  iien.    Waiver. 

A  vendor  does  not  waive  his  lien  by  taking,  to  secure  the  price, 
a  trust  deed  from  the  purchaser,  a  married  woman,  inoperative 
against  her,  because  not  privily  acknowledged  by  her.  {Post, 
pp.  707-710.) 

Cases  cited  and  approved:  Gregg  v.  Jones,  52  Tenn.,  443;  Par- 
tridge V.  Logan,  3  Mo.  App.,  509;  Camden  v.  Vail,  23  Cal.,  633; 
Lee  V.  Murphy,  119  Cal.,  364;  Hunton  v.  Wood,  101  Va.,  54; 
Chapman  v.  Chapman,  55  Ark.,  542;  Haugh  v.  Blythe,  20  Ind., 
24;  Kent  v.  Gerhard,  12  R.  I.,  92;  Davis  v.  Cox,  6  Ind.,  481; 
Bakes  v.  Gilbert,  93  Ind.,  70;  Gilbert  v.  Bakes,  106  Ind., 
558;  Jones  v.  Rush,  156  Mo.,  364;  Gravlee  v.  Lamkin,  120  Ala., 
210;  Yeomans  v.  Bell,  79  Hun,  215;  Bank  v.  Erwin,  2  Tenn. 
Cas.,  442. 

3.  APPEAL  AND  ERROR.     Contract  of  wife.     Defense  of  cover- 
ture.    Pleading  in  iower  court. 

The  defense  of  coverture,  being  a  personal  privilege,  to  pre- 
vent a  personal  judgment  against  a  married  woman  on  her 
notes,  must  be  pleaded  in  the  trial  court,  and  cannot  be  as- 
serted for  the  first  time  on  appeal.     (Post,  p.  710.) 

Case  cited  and  approved:   Jackson  v.  Everett,  3  Tenn.  Cas.,  811. 

131Tenn45 
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FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
— Francis  Fentress,  Chancellor. 

J.  A.  Simmons  and  J.  0.  Hilos,  for  appellants. 

I.  H.  Peres  and  R.  E.  King,  for  appellees. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Complainants  sold  to  defendant,  Lilly  Lawhom,  a 
married  woman,  a  tract  of  land  executing  to  her  a  deed 
which  vested  the  title  in  her  as  a  separate  estate,  but 
the  deed  did  not  confer  on  her  a  power  of  disposition 
of  the  land  as  a  feyne  sole.  The  consideration  for  this 
conveyance  was  $5,600,  of  which  $550  was  paid  in  cash, 
and  for  the  remaining  $5,050  Mrs.  Lawhom  executed 
her  notes  payable  monthly.  There  was  no  vendor's 
lien  retained,  and  the  deed  recited  a  consideration  of 
$5,600  in  hand  paid.  To  secure  the  payment  of  the 
deferred  purchase  money  Mrs.  Lawhorn  on  the  same 
day  executed  a  deed  of  trust  to  one  Cohn,  as  trustee, 
conveying  the  same  premises.  This  deed  of  trust  was 
not  signed  by  L.  A.  Lawhorn,  the  husband.  It  was 
acknowledged  by  Mrs.  Lawhorn  before  a  notary  public, 
but  without  any  privy  examination. 
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After  paying  ten  of  the  installment  notes,  Mrs.  Law- 
horn  made  default,  and  notified  the  trustee,  Cohn,  that 
the  deed  of  trust  was  not  binding  upon  her  because 
it  had  not  been  privily  acknowledged  by  her. 

The  complainants,  the  vendors,  filed  their  bill  of  com- 
plaint, one  of  the  purposes  of  which  was  to  have  the 
court  declare  them  entitled  to  a  vendors'  implied  lien 
on  the  realty,  and  decree  a  sale  thereof  for  the  satis- 
faction of  the  unpaid  purchase  money. 

Defendants  correctly  insist  that  the  trust  deed  was 
inoperative  because  it  was  not  privily  acknowledged 
by  the  feme  covert  as  is  prescribed  by  statute.  Rob- 
inson V.  Queen,  87  Tenn.  (3  Pickle),  445,  11  S.  W.,  38, 
3  L.  R.  A.,  214, 10  Am.  St.  Rep.,  690 ;  Huff  v.  Glenn,  101 
Tenn.  (17  Pickle),  112,  46  S.  W.,  766. 

The  further  contention  of  defendants,  Lawhorn  and 
wife,  is  that  the  vendor's  implied  lien  for  the  payment 
of  the  deferred  purchase  money  was  waived  by  the 
taking  of  the  trust  deed;  that  appellees  elected  to 
waive  any  vendor's  lien,  and  to  rely  upon  other  se- 
curity for  the  payment  of  the  purchase  money,  citing 
Gregg  v.  Jones,  5  Heisk.  (52  Tenn.),  443.  Supporting 
this  contention  are  the  cases  of  Partridge  v.  Logan,  3 
Mo.  App.,  509,  and  Camden  v.  Vail,  23  Cal.,  633,  in  their 
holding  that  the  taking  of  an  invalid  trust  deed  or 
mortgage  by  the  vendor  for  the  security  of  the  consid- 
eration sum  operates  as  a  waiver  of  such  an  implied 
or  equitable  lien.  There  are,  also,  cases  which  rule 
tliat  such  a  lien  is  waived  by  the  taking  of  a  trust  deed 
to  secure  the  purchase  price  where  it  is  not  so  acknowl- 
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edged  as  to  entitle  it  to  be  recorded ;  that  is,  defective 
from  the  standpoint  of  valid  registration.  Lee  v.  Mur- 
phy, 119  Cal.,  364,  51  Pac,  549,  955 ;  Himton  v.  Wood, 
101  Va.,  54,  43  S.  E.,  186. 

But  in  our  opinion  where  the  trust  deed  so  taken  is 
inoperative  as  a  conveyance  the  better  rule  is  that 
there  is  no  waiver  of  the  implied  lien  of  the  vendor. 
Chapman  v.  Chapman,  55  Ark.,  542,  18  S.  W.,  1037; 
Haugh  v.  Blythe,  20  Ind.,  24. 

It  has  been  held  that  no  waiver  of  such  a  lien  results 
where  a  mortgage  back  to  secure  the  consideration 
sum  is  invalid  because  the  husband  of  the  vendee  did 
not  sign  the  mortgage.  Kent  v.  Gerhard,  12  R.  I.,  92, 
34  Am.  Rep.,  612.  And  also  where  such  a  mortgage  is 
void  for  misdescription  {Davis  v.  Cox,  6  Ind.,  481),  or 
invalid  because  of  infancy  of  the  wife  {Bakes  v.  GU- 
bert,  93  Ind.,  70;  Gilbert  v.  Bakes,  106  Ind.,  558,  7  N. 
E.,  257). 

Moreover,  the  rule  is  that  no  waiver  results  where 
the  mortgage  or  trust  deed  is  invalid  because  of  fraud 
in  fact  on  the  part  of  the  vendee  of  the  land  which 
is  the  subject-matter  of  the  conveyance;  or  by  the  ac- 
ceptance by  the  vendor  of  securities  which  have  no 
legal  validity.  Jones  v.  Rush,  156  Mo.,  364,  57  S.  W., 
118;  Gravlee  v.  Lamkin,  120  Ala.,  210,  24  South.,  756; 
Teomans  v.  Bell,  79  Hun,  215,  29  N.  Y.  Supp.,  502 ;  39 
Cyc,  1840. 

In  the  pending  case  the  defects  do  not  merely  affect 
the  due  registration  of  the  trust  deed ;  but  that  instru- 
ment is  wholly  lacking  in  binding  effect  upon  the  Mrs. 
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Lawhorn,  who  purported  to  execute  it.  It  is  not  merely 
voidable  at  the  instance  of  third  persons  for  fraud  in 
law  imputable  to  the  maker,  as  was  the  case  in  Bank  v. 
Erivhi,  2  Tenn.  Cas.,  442. 

The  trend  of  the  argument  of  the  appellants  and  the 
reasoning  of  the  cases  to  the  contrary  is  best  shown 
by  the  language  of  the  court  in  Partridge  v.  Logan,  su- 
pra: 

*'If  the  taking  of  the  mortgage  on  the  land  sold  is 
to  be  held — as  the  weight  of  authority  is — a  waiver  of 
the  lien,  then  it  is  a  matter  of  indifference  whether 
the  mortgage  taken  be  valid  or  not;  the  question  is 
wholly  a  question  of  intention ;  and  the  intention  of  the 
vendor  is  as  clearly  seen,  and  the  maxim,  *  expressum 
facit  cessare  taciturn/  as  fully  applies,  when  a  mort 
gage  is  taken  which  turns  out  to  be  bad  from  infor- 
}nality,  as  if  the  instrument  were  unexceptional." 

This  line  of  reasoning  overlooks  the  fact  that  any 
such  intention  was  induced  and  given  existence  by  a 
reliance  upon  the  trust  deed  as  a  thing  of  substance 
and  validity  so  held  out  by  the  vendee.  When  that 
falls  as  invalid,  there  is  no  more  reason  for  holding 
that  a  waiver  has  been  effected  than  there  would  be 
had  the  vendee  passed  to  the  vendor  fictitious  or  in- 
valid securities  as  payment  for  the  realty.  In  either 
case  it  would  be  inequitable  to  allow  the  vendee  to  im- 
pute to  the  vendor  an  intent  to  waive  the  lien,  which 
is  not  acquired  by  express  contract,  but  raised  by  the 
law  by  way  of  implication  on  the  ground  that  it  is  un- 
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oonscionable  for  a  vendee  to  retain  the  land  without 
paying  the  consideration. 

In  behalf  of  Mrs.  Lawhom  it  is  urged  that  the  chan- 
cellor was  in  error  in  giving  a  personal  judgment 
against  her,  and  in  reply  it  is  pointed  out  that  she  did 
not  set  up  her  coverture  by  way  of  demurrer,  plea,  or 
answer.  In  such  case,  the  defense  of  coverture  being 
a  personal  privilege  to  the  married  woman,  in  order 
to  prevent  the  rendition  of  a  personal  judgment  on  her 
notes  and  avail  of  coverture,  it  must  be  pleaded  in  one 
of  these  ways  in  the  trial  court,  and  she  cannot  avail 
herself  of  that  defense  for  the  first  time  on  appeal. 
Jackson  v.  Everett,  3  Tenn.  Cas.,  811,  58  S.  W.,  340,  and 
cases  cited. 

The  chancellor  rendered  a  decree  in  favor  of  the  com- 
plainants for  the  subjection  of  the  property.  Aflirmed 
and  remanded  to  the  chancery  court  for  further  pro- 
ceedings. 
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Binghampto:n^  Pharmacy  et  ah  v.  First  National 

Bank. 

{Jackson.    April  Term,  1915.) 

BILLS  AND  NOTES.  Presentment  for  payment.  Effect  of  non- 
preaentation. 
Negotiable  Instruments  Act  (Acts  1899,  ch.  94)  sec.  87,  provides 
that  an  instrument  payable  at  a  bank  is  equivalent  to  an  order 
to  the  bank  to  pay  it  for  the  account  of  the  principal  debtor 
thereon.  Section  70  provides  that  presentment  for  payment  is 
not  necessary  to  charge  the  person  primarily  liable,  but  that 
if  the  instrument  is  by  its  terms  payable  at  a  stated  place 
and  he  is  able  and  willing  to  pay  it  there  at  maturity,  it  is 
equivalent  to  a  tender  of  payment.  The  makers  of  a  note,  at 
its  maturity,  had  sufficient  funds  in  the  bank  where  it  was  pay- 
able to  pay  it,  but  it  was  not  presented  by  the  holder,  and  the 
bank  subsequently  failed.  Held,  that  the  makers  were  not  dis- 
charged, as  by  the  terms  of  the  instrument  they  were  absolutely 
required  to  pay  it,  and  were  therefore  primarily  liable  and  not 
in  the  same  position  as  the  maker  of  a  check  who  is  only  sec- 
ondarily liable,  and  the  obligation  of  the  maker  of  a  note  is 
not  a  conditional  promise  to  pay  only  at  a  specified  place,  but 
is  a  promise  to  pay  generally,  even  though  a  place  of  payment 
is  named. 

Acts  cited  and  construed:     Acts  1899,  sees.  186,  87,  70,  61. 

Cases  cited  and  approved:  Adams  v.  Hackensack  Improvement 
Commission,  44  N.  J.  Law,  638;  Wood  v.  Saving  Co.,  41  111., 
267;  Ward  v.  Smith,  7  Wall.,  447;  Gas  Co.  v.  Pinkerton,  95  Pa., 
62;  Rowe  v.  Young,  2  B.  &  B.,  165;  Grissom  v.  Bank,  87  Tenn.. 
350. 

Case  cited  and  disapproved:     Lazier  v.  Horan,  55  Iowa,  75. 

C^se  cited  and  distinguished:  Sebag  v.  Abithol,  4  M.  &  S.,  462; 
Turner  v.  Hayden,  4  B.  &  C,  1. 
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FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court. — H.  W. 
Laughlin,  Judge. 

Frank  S.  Elgin,  for  plaintiff. 

A.  H.  Murray,  for  defendants. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

The  defendants  below,  the  Binghampton  Pharmacy 
and  Kilpatrick  Bros.,  W.  A.  Kilpatrick  and  L.  H.  Kil- 
patrick,  executed  a  note  payable  to  the  order  of  **  our- 
selves," which  thev  indorsed  in  blank  and  discounted 
at  the  Chickasaw  Bank  &  Trust  Company.  The  note 
was  due  December  29,  1912,  and  was  payable  at  the 
said  Chickasaw  Bank  &  Trust  Company. 

Prior  to  its  maturity  this  note  was  rediscounted  by 
the  Chickasaw  Bank  &  Trust  Company  at  the  First 
National  Bank  of  Memphis.  It  was  not  presented  for 
payment  at  the  Chickasaw  Bank  &  Trust  Company 
when  it  matured.  It  is  contended  by  the  makers  that 
on  the  day  of  its  maturity  and  for  several  days  there- 
after there  was  a  sufficient  amount  to  their  credit  in 
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the  Chickasaw  Bank  &  Trust  Company  to  have  paid 
the  note. 

As  above  stated,  the  note  matured  on  December  29, 
1912.  On  January  7,  1913,  the  Chickasaw  Bank  & 
Trust  Company  failed. 

Later  the  First  National  Bank  demanded  payment 
of  the  note  from  its  makers,  which  they  declined,  on 
the  ground  that  they  had  sufficient  funds  on  deposit  in 
the  failed  bank  to  meet  the  note  at  its  maturity,  and  it 
is  insisted  in  behalf  of  the  makers  that  they  are  dis- 
charged from  liability  on  the  note  on  account  of  the 
omission  of  the  First  National  Bank  to  present  it  for 
payment  at  the  Chickasaw  Bank  &  Trust  Company, 
where  the  note  was  made  payable,  when  it  fell  due. 

The  lower  courts  rendered  judgment  in  favor  of 
the  First  National  Bank,  and  the  makers  of  the  note 
have  filed  a  petition  for  writ  of  certiorari. 

The  defense  is  based  on  section  87  of  the  Negotiable 
Instnmients  Act  (chapter  94  of  the  Tennessee  Acts 
of  1899),  as  follows: 

**  Instrument  Payable  at  Bank  Equivalent  to  What. 
Where  the  instrument  is  made  payable  at  a  bank,  it 
is  equivalent  to  an  order  to  the  bank  to  i^ay  the  same 
for  the  account  of  the  principal  debtor  thereon." 

It  is  contended  that  under  the  provisions  of  the  sec- 
tion quoted  it  became  the  duty  of  the  holder  of  this 
note  to  present  it  for  payment  at  the  bank,  where  it 
was  payable  upon  maturity,  and  that  for  neglect  of  this 
dutv  the  holder  must  respond  to  the  makers  for  the 
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damage  suffered  by  them  in  consequence  of  this  neglect 
of  duty. 

The  argument  is  that  section  87  of  the  Act  of  1899, 
making  any  instrument  payable  at  a  bank,  the  equiva- 
lent of  an  order  on  the  bank,  puts  upon  the  holder  of 
a  note  payable  at  a  bank  the  same  duties  as  rest  upon 
the  holder  of  an  ordinary  check.  Quite  a  plausible 
brief  is  offered  in  support  of  this  contention,  to  which 
we  might  assent,  were  it  not  for  section  70  of  the  Act 
of  1899,  which  contains  this  language : 

'*  Presentment  for  i^ayment  is  not  necessary  in  order 
to  charge  the  person  primarily  liable  on  the  instru- 
ment; but  if  the  instrument  is,  by  its  terms,  payable 
at  a  special  place  and  he  is  able  and  willing  to  pay  it 
there  at  maturity,  then  such  ability  and  willingness  are 
equivalent  to  a  tender  of  payment  upon  his  part. ' ' 

The  difference  between  the  drawer  of  a  check  and  the 
maker  of  a  note  is  that  the  latter  is  primarily  liable  on 
the  instrument,  while  the  former  is  not.  The  maker 
of  a  note  ' '  by  the  terms  of  the  instrument  is  absolutely 
required  to  pay  the  same.''  That  is  to  say,  he  is  pri- 
marily liable  on  the  instrunaent.  Section  192.  The 
drawer  of  a  check  or  bill  of  exchange  is  not  primarily 
liable,  but  he  engages  that  if  the  instrument  be  dis- 
honored he  will  pay  the  amount  thereof  to  the  holder 
or  subsequent  indorser,  who  may  be  compelled  to  pay 
it.    Section  61. 

The  provisions  of  section  70  therefore,  which  we 
have  quoted  above,  do  not  apply  to  the  drawer  of  a 
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check  or  bill  of  exchange,  while  they  do  apply  to  the 
maker  of  a  note. 

By  section  186  of  the  Acts  of  1899,  it  is  made  the 
duty  of  the  holder  of  a  check  to  present  the  same  for 
payment  '*  within  a  reasonable  time  after  its  issue,  or 
the  drawer  will  be  discharged  from  liability  thereon 
to  the  extent  of  the  loss  caused  by  the  delay." 

There  is  therefore  an  absolute  duty  resting  upon  the 
holder  of  a  check  to  present  the  instrument  for  pay- 
ment at  the  place  where  it  is  payable,  within  a  rea- 
sonable time.  If  he  breaches  this  duty,  the  drawer  is 
discharged  from  liability  to  the  extent  he  is  damaged 
by  the  breach. 

As  between  him  and  the  maker  of  a  note,  no  such 
duty  rests  upon  the  holder  of  a  note  with  respect  to 
presentment.  By  the  terms  of  the  act  (section  70)  pre- 
sentment is  not  necessary  to  charge  the  person  prima- 
rily liable  on  the  instrument. 

The  obligation  of  the  maker  of  a  note  is  not  a  con- 
ditional promise  to  pay  only  at  a  specified  place,  but  is 
a  promise  to  pay  generally,  even  though  a  place  of  pay- 
ment is  named. 

It  was  held  formerly  by  the  court  of  king's  bench  in 
England,  that  an  acceptance  payable  at  a  particular 
place  was  not  a  conditional  contract,  and  the  question 
twice  arose  in  that  court  as  to  whether  the  acceptor 
of  a  bill,  payable  at  a  banker's  was  released  by  the 
neglect  of  the  holder  to  present  the  bill  at  the  banker's, 
where  the  acceptor  had  funds  at  the  maturity  of  the 
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bill — the  banker  afterwards  having  failed.  Speaking 
on  this  subject,  Lord  EUenborough  said: 

'  *  Whether  my  neglect  to  call  at  a  house  where  a  man 
informs  me  that  I  may  get  money  amounts  to  laches 
depends  upon  whether  I  am  obliged  to  call  there.  This 
acceptance,  thougli  it  might  be  an  authority  to  the 
bankers  to  pay  the  bill,  being  payable  at  their  house, 
is  not  in  express  terms  an  order  upon  them  to  pay,  as 
was  the  case  of  Bishop  v.  Chitty,  where  the  language 
of  the  acceptance  was  immediately  that  of  a  check  upon 
the  bankers.  I  confess  I  am  unable  to  see  any  laches  in 
the  defendant  upon  either  ground."  Sehag  v.  Abithol, 
4  M.  &  S.,  462,  105  English  Reprint,  905. 

The  same  question  came  up  in  a  later  case  in  the 
court  of  King's  Bench,  and  the  court  there  said: 

*  *  The  law  did  not  oblige  this  plaintiff  to  present  the 
bills  at  Marsh  &  Company.  We  cannot  therefore  say 
that  he  has  been  guilty  of  laches  because  he  omitted 
to  do  so."  Turner  v.  Hay  den,  4  B.  &  C,  107  Eng.  Re- 
print, 759. 

The  holding  of  the  court  of  King's  Bench  in  the  two 
cases  above  referred  to  has  been  followed  in  a  num- 
ber of  American  cases.  Adams  v.  Hackensack  Im- 
provement  Commissio7i,  44  N.  J.  Law,  638,  43  Am.  Rep., 
406;  Wood  v.  Merchayits'  Saving  Co.,  41  111.,  267,  567; 
Ward  V.  Smith,  7  Wall.,  447,  19  L.  Ed.,  207;  WUliatns^ 
port  Gas  Coynpany  v.  Pinkerton,  95  Pa.,  62. 

There  was  some  confusion  in  the  English  cases  by 
reason  of  the  fact  that  the  court  of  common  pleas,  and 
finally  the  house  of  lords  in  Rowe  v.  Young,  2  B.  &  B., 
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165,  held  that  an  acceptance  payable  at  a  particular 
place  was  a  conditional  contract.  Under  such  a  hold- 
ing,  presentment  at  the  appointed  place  was  necessarj^ 
to  charge  the  maker.  Afterwards,  however,  by  chap- 
ter 78  of  1  and  2  George  IV,  parliament  enacted  that 
an  accei^tance  payable  at  the  house  of  a  banker  or 
other  place  should  be  deemed  a  general  acceptance,  un- 
less the  words  ^'and  not  otherwise  or  elsewhere"  were 
added.  See  Grissom  v.  Bank,  87  Tenn.,  350,  10  S.  W., 
774,  3  L.  R.  A.,  273,  10  Am.  St.  Rep.,  669. 

We  think  the  reasoning  of  Lord  Ellenborough  in 
Sehag  v.  Abithol,  supra,  is  conclusive  of  the  rights  of 
the  parties  hereto,  in  view  of  the  status  of  these  par- 
ties, as  fixed  by  the  negotiable  instruments  law. 

Presentment  for  payment  is  not  necessary  to  charge 
the  maker  of  a  note.  No  duty  to  one  primarily  liable 
on  a  note  is  breached  by  a  failure  to  present  the  in- 
strument for  payment.  Such  an  omission  is  not  laches, 
and  affords  the  maker  no  ground  for  complaint.  By 
the  very  terms  of  the  statute,  the  holder  of  a  note  is 
relieved  of  any  such  obligation  in  so  far  as  the  maker 
is  concerned. 

The  duty  of  the  holder  of  a  note  toward  the  maker 
cannot  be  assimilated  to  the  duty  of  the  holder 
of  a  check  toward  the  drawer.  In  the  first  in- 
stance, the  maker  is  primarily  liable ;  in  the  latter,  the 
drawer  is  only  liable  after  dishonor.  And  again,  while 
the  statute  excuses  presentment  of  the  instrument  as 
to  the  maker  of  a  note,  presentment  is  required  within 
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a  reasonable  time  in  the  case  of  a  cheek  at  the  peril 
of  discharging  the  drawer. 

We  think  that  section  87,  declaring  an  instrument 
payable  at  a  bank  the  equivalent  of  an  order  on  the 
bank,  was  only  intended  to  settle  the  vexed  question  of 
the  bank's  right,  without  specific  authority,  to  pay  such 
an  instrument  and  charge  same  to  the  account  of  the 
principal  debtor.  Prior  to  the  Act  of  1899,  in  Tennes- 
see and  elsewhere,  the  fact  that  a  note  was  made  pay- 
able at  a  bank  did  not,  without  more,  confer  authority 
upon  the  bank  to  pay  the  note,  when  presented  there 
at  maturity  by  the  holder,  out  of  funds  standing  on 
deposit  to  the  credit  of  the  maker.  A  contrary  rule 
obtained  in  many  States.  See  discussion  of  the  case  in 
Grissom  v.  Bank,  87  Tenn.,  350,  10  S.  W.,  774,  3  L.  R. 
A.,  273,  10  Am.  St.  Rep.,  669. 

Section  87  authorizes  a  bank,  at  which  an  instrument 
is  made  payable,  to  pay  same  for  the  account  of  the 
principal  debtor.  To  that  extent  all  instruments  pay- 
able at  a  bank  are  orders  on  the  bank  designated.  The 
language  used  in  this  section,  however,  must  not  be  so 
expanded  as  to  destroy  other  provisions  of  the  act. 

Our  attention  has  not  been  called  to  any  decision  of 
the  question  here  determined  in  a  jurisdiction  where 
the  negotiable  instruments  law  has  been  enacted.  Prior 
to  the  compilation  of  this  law,  there  were  authorities 
to  the  contrary.  These,  however,  were  considered  and 
rejected  by  this  court  in  Grissom  v.  Bank,  87  Tenn., 
350, 10  S.  W.,  774,  3  L.  R.  A.,  273, 10  Am.  Si  Rep.,  669, 
in  which  case  the  court  disapproved  Lazier  v.  Horan, 
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55  Iowa,  75,  7  N.  W.,  457,  39  Am.  Rep.,  167,  founded  on 

Story  Prom.  Notes,  sections  227,  228,  and  some  other 
I  decisions.     The  conclusion  we  have  reached  accords 

with  our  own  previous  holdings,  and  we  believe  is  a 
^.  correct  interpretation  of  the  negotiable  instruments 

law. 

The  petition  for  certiorari  will  be  denied. 
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Rosa  M.  Arnold  v.  New  York  Life  Insurance  Co. 
(Jackson.    April  Term,  1914.) 

1.  INSURANCE:     Foreign   life   insurance  companies. 

Foreign  life  insurance  companies  authorized  to  do  business  in 
this  State  come  within  the  provisions  of  the  Act  of  1906,  ch. 
457,  and  ch.  441,  Acts  of  1907.     (Post,  pp.  724,  725.) 

Acts  cited  and  construed:     Acts  1906,  ch.  457;  Acts  1907.  ch.  441. 

2.  INSURANCE:  Application  for  life  insurance  policy  no  part  of 
contract  unless  attached  to  policy. 

Representations  or  warranties  contained  in  an  application  for  a 
life  insurance  policy  are  not  available  to  the  defendant  insurance 
company  as  a  defense  in  a  suit  on  the  policy  unless  the  applica- 
tion or  a  copy  thereof  was  attached  to  the  policy  at  the  time 
it  was  issued.     {Post,  pp.  725-727.) 

Cases  cited  and  approved:  Ellis  v.  Insurance  Co.,  64  Iowa,  507; 
Goodwin  v.  Assurance  Association,  97  Iowa,  226;  Seller  v.  Life 
Association,  105  Iowa,  87;  Corson  v.  Insurance  Co.,  113  Iowa» 
641;  Lenox  v.  Insurance  Co.,  165  Pa.,  575;  Corley  v.  Protective 
Association,  105  Fed.,  854;  Nugent  v.  Life  Association,  172 
Mass.,  278;  Insurance  Co.  v.  Howell,  68  Ohio,  614. 

Cases  cited  and  distinguished:  Kirkpatrick  v.  Insurance  Co.» 
19  L.  R.  A.  (N.  S.),  102;  Johnson  v.  Insurance  Co.,  105  Iowa,  273. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County 
F.  H.  Heiskell,  Judge. 

Caruthers  Ewing,  for  appellant. 

Marion  G.  Evans,  for  appellee. 
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Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

On  December  14,  1911,  George  Arnold,  the  husband 
of  the  complainant,  signed  an  application  for  the  pur- 
pose of  obtaining  a  policy  of  life  insurance  for  $10,000 
in  the  defendant  company.  Soon  thereafter  the  usual 
medical  examination  was  had.  Some  independent  in- 
quiries were  made  by  the  company  through  its  in- 
spection agency  in  Memphis,  concerning  the  life» 
health,  and  habits  of  the  applicant.  All  being  found 
satisfactory,  the  policy  was  issued. 

Among  the  questions  required  to  be  answered  in  the 
application  was  No.  9,  as  follows : 

*  *  Have  you  ever  had  or  suffered  from  any  of  the  fol- 
lowing diseases!  Answer  yes  or  no  to  each  part  of 
this  query  below : 

**A.     Of  the  brain  or  nervous  system? 

B.  Of  the  heart  or  lungs? 

C.  Of  the  stomach  or  intestines,  liver,  kidneys,  or 
bladder  ? 

D.  Of  the  skin,  middle  ear  or  eyes  I 

E.  Rheumatism,  gout,  or  syphilis?" 

To  all  of  these  he  answered  **no,"  except  the  last. 
To  this  he  replied  that  he  had  had  rheumatism,  one  at- 
tack in  May,  1911,  lasting  two  days ;  that  it  was  in  his 
right  foot,  was  mild,  and  the  recovery  complete. 

The  assured  died  of  dropsy  on  December  9,  1912. 
The  physician  in  attendance  described  his  condition  as 
follows:  *'He  was  very  much  swollen  from  dropsy, 
short  of  breath,  very  weak  pulse,  blue  in  color,  and 
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complaining  of  a  good  deal  of  pain  in  his  chest  and 
abdomen.  Q.  To  what  was  the  dropsical  condition 
attributable?  A.  The  dropsy  was  due  to  the  failing 
of  the  heart  muscle  due  to  secondary  disease  of  the 
valves. ' ' 

Proofs  of  death  were  duly  furnished,  and  payment 
was  refused  by  the  defendant  company. 

The  application  was  not  attached  to  the  policy,  nor 
was  any  copy  of  it. 

Nevertheless,  the  company  set  up  in  defense  to  the 
bill,  the  following  printed  statement  contained  in  the 
application,  viz.: 

**I  declare,  on  behalf  of  myself  and  of  any  person 
who  shall  have  or  claim  any  interest  in  any  insurance 
made  hereunder,  that  I  have  carefully  read  each  and 
all  of  the  above  answers,  that  they  are  each  written  as 
made  by  me;  that  each  of  them  is  full,  complete,  and 
true,  and  that  to  the  best  of  my  knowledge  and  belief  1 
am  a  proper  subject  for  insurance." 

Defendant  insisted  that  contrary  to  the  answers 
given  to  the  question  quoted  supra,  and  to  other  ques- 
tions propounded  in  the  application,  the  insured  had 
really  had  diseases  of  the  intestines,  of  the  liver,  of 
the  bladder,  of  the  kidneys,  of  the  stomach,  of  the 
heart ;  and  that  he  had  gout ;  that  he  knew  he  had  these 
diseases  at  the  time  the  application  was  made,  and 
denied  the  fact  for  the  purpose  of  defrauding  the  com- 
pany. It  was  also  averred  in  defense  that  the  insured, 
contrary  to  representations  made  in  the  application 
used  alcohol  to  excess ;  and  that  he  fraudulently  denied 
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this  fact.  The  points  pressed  were,  however,  with 
reference  to  the  alleged  disease  of  the  heart,  and  gout, 
and  the  excessive  use  of  alcohol. 

A  jury  was  called,  and  to  appropriate  issues  sub- 
mitted to  them,  answered,  that  at  the  time  the  insured 
made  the  application  he  had  never  in  fact  had  any  dis- 
ease of  the  heart ;  that  he  did  not  make  any  misrepre- 
sentations when  he  stated  that  he  had  never  had  any 
disease  of  the  stomach,  or  that  he  had  never  used 
alcohol  to  excess;  that  he  did  misrepresent  when  he 
answered  that  he  had  never  had  gout,  but  that  such 
misrepresentation  was  not  material  to  the  risk;  also 
that  the  defendant  had  not,  with  full  knowledge  of  this 
misrepresentation,  elected  to  waive  i-t. 

There  was  evidence  to  sustain  the  verdict. 

Upon  this  verdict  the  chancellor  entered  a  judgment 
against  defendant  for  the  amount  of  the  policy  and  in- 
terest. Thereupon  the  company  appealed  to  this  court 
and  has  here  assigned  errors. 

These  errors  cover  all  of  the  defenses  made  in  the 
answer,  and  have  all  been  fully  considered,  discussed, 
and  disposed  of  in  an  oral  opinion  delivered  by  the 
court  in  the  presence  of  the  respective  counsel.  In  this 
opinion  we  shall  consider  only  one  point.  It  is  not  em- 
braced within  those  mentioned. 

All  of  the  defenses  were  based  on  alleged  misrepre- 
sentations contained  in  the  application.  But  as  stated, 
the  application  was  not  attached  to  the  policy.  We 
have  two  statutes  bearing  on  this  subject. 

Act  of  1906,  ch.  457 : 
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'*Aii  act  to  be  entitled  An  act  establishing  standard 
provisions  and  conditions  to  be  contained  in  policies 
of  life  insurance  issued  by  companies  organized  under 
the  laws  of  this  State,  and  companies  licensed  to  do 
business  in  this  State. 

**Sec.  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  no  policy  of  life  insurance 
shall  be  issued  in  this  State,  or  be  issued  bv  a  life  in- 
surance  company  organized  under  the  laws  of  this 
State,  unless  the  same  shall  contain  the  following  pro- 
visions: .  .  .  (subsec.  4)  that  all  statements  made 
by  the  insured,  shall,  in  the  absence  of  fraud,  be 
deemed  representations  and  not  warranties,  and  that 
no  such  statement  shall  avoid  the  policy  unless  it  is 
contained  in  a  written  application  and  a  copy  of  such 
application  shall  be  indorsed  upon  or  attached  to  the 
policy  when  issued." 
Ch.  441,  Acts  of  1907 : 

**An  act  to  define  and  limit  the  provisions  of  the  in- 
surance contract,  and  to  determine  the  place  where 
such  contract  was  made. 

**Sec.  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  every  policy  of  insurance 
issued  to  or  for  the  benefit  of  any  citizen  or  resident  of 
this  State  on  or  after  the  first  day  of  July,  1907  by  any 
insurance  company  or  association  doing  business  in  this 
State,  except  fraternal  beneficiary  associations  and 
mutual  insurance  companies  or  associations  operating 
on  the  assessment  plan,  shall  contain  the  entire  con- 
tract of  insurance  between  the  parties  to  said  con- 
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tract,  and  every  such  contract  so  issued  shall  be  held 
as  made  in  this  State,  and  construed  solely  according 
to  the  laws  of  this  State. ' ' 

Chapter  457  clearly  applies  to  policies  of  foreign  life 
insurance  companies  authorized  to  do  business  in  this 
State  as  well  as  those  issued  by  local  companies.  This 
is  shown  by  the  last  clause  of  the  caption,  and  by  the 
general  provisions  appearing  in  section  1,  *'that  no 
policy  of  life  insurance  shall  be  issued  in  this  State'' 
etc. 

Chapter  441,  with  the  exception  stated  therein  of  fra- 
ternal beneficiary  associations  and  mutual  insurance 
companies  or  associations  operating  on  the  assessment 
.  plan,  is  sufficiently  general  to  cover  all  policies  *  *  issued 
to  or  for  the  benefit  of  any  citizen  or  resident  of  this 
State  on  or  after  the  first  day  of  July,  1907,  by  any 
insurance  company. ' '  This  w^ould  include  foreign  com- 
panies licensed  to  do  business  here,  as  well  as  domestic 
companies. 

All  policies  both  of  domestic  and  foreign  companies 
authorized  to  do  business  in  this  State,  lying  outside  of 
the  specially  excepted  classes,  must  be  construed  as 
falling  under  the  provisions  of  these  two  statutes. 

This  of  course  would  cover  the  defendant  company. 
That  company  not  falling  within  either  of  the  excepted 
classes,  and  having  failed  to  attach  or  incorporate  the 
application  or  a  copy  thereof  cannot  rely  on  it,  or  take 
advantage  of  the  breach  of  any  of  its  terms,  but  must 
be  held  to  have  embraced  all  of  the  terms  of  the  con- 
tract in  the  policy  itself. 
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The  same  question  has  arisen  in  other  jurisdictions 
and  has  been  decided  in  the  same  way. 

In  Kirkpatrick  v.  London  Insurance  Co.,  19  L.  R.  A.^ 
(N.  S.),  102,  104-105,  the  supreme  court  of  Iowa,  dis- 
cussing a  similar  provision  said: 

**The  section  of  the  Code  which  we  are  now  asked  to 
interpret  has  frequently  been  considered  by  this  court, 
and  has  been  liberally  applied  in  excluding  an  insur- 
ance company  from  relying  in  any  way  upon  repre- 
sentations or  warranties  contained  in  an  application,  a 
copy  of  which  has  not  been  incorporated  into  or  at- 
tached to  the  policy ;  and  the  purpose  of  the  statute  has 
been  declared  in  a  general  way  to  be  the  prevention  of 
any  representations  or  warranties  in  the  application 
being  considered  a  portion  of  the  contract,  or  available 
to  the  company  as  a  defense,  unless  a  copy  of  the  ap- 
plication is  incorporated  or  attached.  Ellis  v.  Council 
*  Bluffs  Ins,  Co.,  64  Iowa,  507,  20  N.  W.,  782 ;  Goodwin  v. 
Provident  Sav.  Life  Assur.  Asso.,  97  Iowa,  226,  32  L. 
R.  A.,  473,  59  Am.  St.  Rep.,  411,  66  N.  W.,  157;  Seiler 
V.  Economic  Life  Asso,,  105  Iowa,  87,  43  L.  R.  A.,  537, 
74  N.  W.,  941 ;  Corson  v.  Anchor  Mut  F.  Ins.  Co.,  113 
Iowa,  641,  85  N.  W.,  806.  'An  evident  purpose  of  this 
statute  is  that,  when  the  application  is  made  a  part 
of  the  contract,  ...  a  true  copy  must  be  attached 
to  the  policy,  so  that  the  writings  composing  the  con 
tract  may  all  appear  together,  and  that  the  insured 
may  be  in  possession  of  the  evidence  of  what  his  con- 
tract is.'  Johnson  v.  Des  Moines  L.  Ins,  Co.,  105  Iowa, 
273,  75  N.  W.,  101." 
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To  the  same  effect  are  the  following  authorities: 
Lenox  v.  Greenwich  Ins.  Co,,  165  Pa.,  575,  30  Atl.,  940; 
Corley  v.  Travelers^  Protective  Ass'n,  105  Fed.,  854, 
46  C.  C.  A.,  278;  Nugent  v.  Greenfield  Life  Assn.,  172 
Mass.,  278,  52  N.  E.,  440;  Metropolitan  Life  Ins.  Co.  v. 
Hoivell,  68  Ohio,  614,  68  N.  E.,  4. 

Without  pursuing  the  subject  further,  it  is  sufficient 
to  say  that  not  only  for  the  reasons  stated  in  the  oral 
opinion,  but  without  regard  to  these,  and  on  the  single 
ground  considered  in  this  opinion,  the  decree  of  the 
chancellor  was  correct,  and  must  be  affirmed. 


i 
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1866,  ch.  230.     Commerce.     Constitutional  law.     Regulation.     Due 

process  of  law.    Privilege  tax.    Power  Co.  v.  Ooodloe,  491. 
1875,  ch.  106.    Appeal  and  error.    Presentation  of  grounds  of  review 

In  court  below.    Barnes  v.  Koeh  126. 
1875,  ch.  130.     Carriers.     Carriage.     Statutes.     "Common  carriers." 

Hogan  v.  Railroad^  244. 
1875,  ch.  142.    Banks  and  banking.    Purchase  of  stock  in  other  bank. 

Ultra  vires.     Statutes.    Word  v.  Green,  583. 
1883,  ch.  168.    Banks  and  banking.    Purchase  of  stock  in  other  bank. 

Ultra  vires.    Statute.    /&. 
1887,  ch.  104.    Carriers.    Carriage  of  live  stock.     Delivery.    Private 

stockyards.     Smith  v.  L.  d  N.  R.  R.  Co.,  531. 
1891,  ch.  207  and  1901,  ch.  11.     Municipal  corporations.     Perform- 
ance of  private  function.    Operation  of  electric  plant    Liability 

for  negligence.    Saulman  v.  City  Council  of  Nashvillej  427. 
1897,  sec.  17,  ch.  10.     Carriers.     Carriage  of  live  stock.     Delivery. 

Private  stockyards.    Smith  v.  L.  d  N.  R.  R.  Co.,  531. 
1897,  ch.  20;  1901,  ch.  75.    Costs.     In  criminal  prosecutions.    Trial 

costs.    Jarvis  law.    Working  and  Davis  v.  State,  186. 
1899,  ch.  94,  sees.  61,  70,  87,  186.    Bills  and  notes.    Presentment  for 

payment.     Effect  of  nonpresentation.     Binghampton  Pharm<icv 

V.  Bank,  711. 
1903,  ch.  237.    Master  and  servant    Injuries  to  servant    Liability  of 

master.      Statute.     Amendment.      Effect   of   invalidity.      Tenn. 

Coal,  Iron  d  R.  Co.  v.  Hooper,  611. 
1903,   ch.    247.      Attorney    and    client.     Disbarment     Limitations. 

Knowledge.     Conviction   of   crime.     Statute.     State   Board   v. 

Shimer,  343. 

1906,  ch.  457.    Insurance.    Foreign  life  insurance  companies.    Arnold 
V.  Ins.  Co.,  720 

1907,  ch.  82.    Appeal  and  error.    Assignment  of  error.    Certiorari  to 
court  of  civil  appeals.    Murrell  v.  Rich,  378. 

1907,  ch.  441.    Insurance.    Foreign  life  insurance  companies.    Arnold 

V.  Ins.  Co.,  720. 
1907,  ch.  540.     Statutes.     Amendment.     Effect  of  invalidity.     Tenn. 

Coal,  Iron  d  R.  Co.  v.  Hooper,  611. 
1909,  ch.  447.     Insurance.     Fire  insurance.     Liability  of  insurance 

company.    Laurenzi  v.  Ins.  Co.,  644. 
1909,   ch.    479.     Commerce.     Interstate   commerce.     Privilege   tax. 

"Transaction  commercially  continuous."    Refining  Co,  v.  Daltan, 

329. 
1909,  ch.   504.     Appeal  and  error.     Review.     Amendments.     Issue 

with  court.    Taxation.    Recovery  of  taxes  paid.    Payment  under 

duress.    Power  Co.  v.  Goodloe,  490. 
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1911,   ch.   32.     Criminal   law.     Appeal.     Review.     Harmless   error. 

Moss  V.  State,  94. 
1913,  ch.   1-3.     Statutes.     Construction.     Acts  of  same  legislature. 

Constitutional  law.     Presumption  in  favor  of  constitutionality. 

Bird  V.  State,  518. 
1913,  ch.  8.    Homicide.    Punishment.    Assessment  by  Jury.    Statutory 

provisions.    Criminal  law.    Instructions.    Necessity  of  requests. 

State  V.  ChaduHck,  354. 
1913,  chs.  8,  12.     Pardon.     Imprisonment.     Parole.     Indeterminate 

sentence.    State  ex  rel.  v.  Rimmer,  316. 
1913,  ch.  11.    Statutes.    Enactment.    Powers  of  legislature  at  special 

sessions.     Constitutional   law.     Validity.     Right    to    question. 

Health.     Regulations.     Violations.     Hyde  v.  State,  208. 
1913,  ch.  43.     Highways.     Taxation.     Delegation  of  powers.     Road 

improvement  districts.    Smith  v.  Carter,  1. 
1913,  ch.  98.    Statutes.    Validity.    Enactment  of  "road  law."    Extra 

session.     Turnpike  Co.  v.  Hughes,  267. 

ACCOUNTS  STATED. 

Implied  cissent  of  party.  Transaction  hettoeen  hanks, 
•  Where  the  N.  Bank  remitted  $20,000  to  New  York  to  the  account 
of  the  M.  Bank,  the  vice  president  of  the  M.  Bank  seeing  the 
entry  on  the  books  of  the  N.  Bank  and  making  no  objection, 
there  was  an  account  stated  between  the  parties,  not  to  be  re- 
opened, in  the  absence  of  fraud,  mistake  or  surprise.  Wood  v. 
Oreen,  582. 

ADVERSE  POSSESSION. 
See  Possession. 

ALTERATION  OF  INSTRUMENTS. 

1.  Kotes.     Burden  of  proof. 

In  an  action  on  a  note,  where  the  defendants  interposed  a  special 
plea  c(  non  est  fadum  on  the  ground  of  alteration,  the  burden  of 
proof  is  on  the  defendants  if  the  alteration  does  not  show  as 
such  on  the  face  of  the  paper.    Peevey  v.  Buchanan,  24. 

2.  Notes.    Burden  of  proof. 

Where  a  printed  clause  in  a  note  stating  that  interest  was  payable 
at  eight  per  cent  had  been  stricken  out  and  provisions  calling 
for  a  similar  rate  had  been  inserted,  one  by  interlineation  and 
the  other  at  the  end  of  a  clause  binding  the  separate  estate  of 
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the  wife,  the  appearance  of  the  note  is  so  suspicious  that  the 
burden  is  on  the  one  relying  thereon  to  show  that  it  had  not 
been  materially  altered  after  execution.    Peevey  v.  Buchanan,  24. 

3.  Notes.    Burden  of  proof.    Statute. 

Negotiable  Instruments  Law  (Laws  1899,  ch.  94),  sec.  124,  pro- 
viding that  where  a  negotiable  instrument  is  materially  altered 
without  the  consent  of  all  parties  liable  it  is  avoided  except  as 
against  a  party  assenting  to  the  alteration  and  subsequent  in- 
dorsers,  but  that  a  holder  in  due  course  not  a  party  to  the 
alteration  may  enforce  payment  according  to  its  original  terms, 
and  section  125,  specifying  what  are  material  alterations.  Includ- 
ing a  change  in  the  interest  rate,  do  not  change  the  rule 
that  where  the  appearance  of  a  note  is  suspicious  the  burden 
is  upon  those  relying  thereon  to  show  that  it  has  not  been 
altered  after   execution.     lb. 

4.  Notes.    Effect. 

Notwithstanding  the  adoption  of  Negotiable  Instruments  Law, 
sec.  124,  providing  that  an  instrument  which  has  been  materially 
altered  but  is  in  the  hands  of  a  holder  in  due  course  may  be 
enforced  by  him  according  to  its  original  terms,  a  note  which 
has  been  materially  altered  so  as  to  require  payment  of  interest 
is  void  in  the  hands  of  the  original  payee,  and  no  action  can 
be  maintained  thereon.    Ih. 

5.  Materiality. 

An  immaterial  change  by  whomsoever  made,  at  least  when  un- 
accompanied by  fraudulent  design,  will  not  invalidate  an  in- 
strument, nor  will  a  material  change  by  a  stranger  avoid  it 
Grocery  Co.  v.  Marshall,  270. 

6.  Effect.     Intent. 

The  intent  with  which  an  instrument  is  altered  is  immaterial 
in  determining  the  effect  upon  the  immediate  instrument,  but 
is  important  in  determining  whether  a  recovery  can  be  had 
upon  the  original  debt  or  consideration.    Ih. 

APPEAL  AND  ERROR. 

1.  Questions  reviewable.  Assignment  of  error.  Certiorari. 
The  supreme  court,  on  certiorari  to  review  the  action  of  the 
court  of  civil  appeals  refusing  to  pass  on  a  question  and  make 
findings  of  fact  thereon,  will  on  error  being  assigned  to  the  re- 
fusal, and  to  the  effect  that  the  record  justifies  a  finding,  look 
to  the  record  and  determine  what  the  fact  is.  Knight  v. 
Cooley,  21. 
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2.  Review.    Facts.    Decision  of  Intermediate  court. 

The  concurrence  of  the  chancellor  and  the  court  of  civil  appeals 
as  to  a  question  of  fact  does  not  bind  the  supreme  court,  where 
the  court  of  civil  appeals  took  an  erroneous  view  of  the  burden 
of  proof.    Peevey  v.  Buchanan,  24. 

3.  Presentation  of  grounds  of  review  in  court  below. 

The  direction  of  a  verdict  must  be  challenged  by  a  motion  for 
a  new  trial  to  be  reviewed  on  appeal.    Barnes  v.  Noel,  126. 

4.  Presentation  heJaic.    Motion  for  new  trial. 

Errors,  which  can  be  made  to  appear  by  bill  of  exceptions  only, 
must  be  presented  to  the  trial  court  on  motion  for  new  trial, 
before  relief  can  be  had  on  appeal.    76. 

5.  New  trial.    Motion.    Nature. 

A  motion  for  new  trial  is  not  alone  to  secure  another  hearing, 
but  to  present  errors  complained  of  for  correction,  if  possible; 
hence,  if  the  trial  court  erred  in  directing  a  verdict,  he  should 
set  it  aside,  or,  if  he  erred  in  refusing  to  direct  verdict,  he 
should  on  motion  for  new  trial  make  the  appropriate  direction. 
76. 

6.  Review. 

Where  defendant's  motion  for  peremptory  instruction  was  denied, 
but  after  verdict  for  plaintiff  a  new  trial  was  granted,  defend- 
ant cannot  on  plaintiff's  appeal  from  an  adverse  judgment  on 
the  second  trial  obtain  a  review  of  the  denial  of  his  motion 
for  peremptory  instruction,  unless  he  appealed  in  error  or  filed 
his  wayside  bill  of  exceptions  for  a  writ  of  error  after  final 
judgment  below.    76. 

7.  Criminal  law.    Instructions.    Necessity  of  requests. 

Under  Shannon's  Code,  sec.  7188,  providing  that  it  shall  be  the 
duty  of  all  judges,  in  charging  juries  in  criminal  prosecutions 
for  felonies  wherein  two  or  more  grades  or  classes  of  offense 
may  be  included  in  the  indictment,  to  charge  as  to  all  of  the 
law  of  each  offense  included,  without  any  request  on  the  part 
of  defendant  to  do  so,  on  a  trial  for  involuntary  manslaughter 
the  court  without  request  should  have  charged  the  provisions 
of  section  7206  relative  to  assessing  the  punishment  at  im- 
prisonment in  the  county  jail,  and  it  was  error  to  refuse  a 
request  for  such  an  instruction.    Btate  v.  ChadvHck,  354. 

8.  Bail.    Criminal  prosecution.    Right  to  release  on  bail.    Consti- 
tutional provisions.     '^Capital  offense.'' 

One  convicted  of  first  degree  murder  and  sentenced  to  life  im- 
prisonment on  the  jury  finding  mitigating  circumstances  is  not. 
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pending  appeal,  entitled  as  a  matter  of  right  to  ball,  under  Const, 
art.  1,  sec.  15,  providing  that  all  prisoners  shall  be  bailable, 
unless  for  capital  offenses,  when  the  proof  Is  evident  or  the 
presumption  great,  for  the  provision  does  not  apply  after  con- 
viction, especially  since  the  court  on  appeal  may  disregard 
the  finding  of  mitigating  circumstances  and  order  infliction 
of  death  penalty,  so  that  there  continues  to  be  Involved  a 
'capital  ofPense,"  within  the  constitution.    Butt  v.  State,  415. 

9.  Assignments  of  error.  Rule  of  court. 
Under  Rule  of  Court,  sec.  14,  subsec.  3  (160  S.  W.,  Ix),  requiring 
that,  when  the  error  alleged  is  to  the  admission  or  rejection  of 
evidence,  the  specification  shall  quote  the  full  substance  of  the 
evidence,  with  citation  of  the  record  where  it  and  the  mling 
may  be  found,  an  assignment  of  error  that  "the  chancellor  erred 
in  excluding  from  the  hearing  all  evidence  tending  to  show  oral 
statements  by  one  E.  in  the  transactions  involved  under  the 
petition  herein,  and  particularly  that  part  of  such  evidence  as  is 
set  out  at  length  in  the  wayside  bills  of  exception  filed  by  both 
parties,"  was  not  in  compliance  with  the  rule  of  court,  and  is 
overruled.    Wood  v.  Oreen,  583. 

10.  Questions  revietoahle.    Buildings  on  application  for  examination 
of  plaintiff  suing  for  personal  injury, 

A  decision  of  the  court  on  an  application  for  a  physical  examina- 
tion by  a  physician  of  plaintiff,  suing  for  a  personal  injury,  is 
reviewable  on  appeal    Williams  v.  Iron  Works,  683. 

11.  Contract   of  wife.    Defense   of   coverture.    Pleading   in   lower 
court. 

The  defense  of  coverture,  being  a  personal  privilege,  to  prevent 
a  personal  Judgment  against  a  married  woman  on  her  notes, 
must  be  pleaded  in  the  trial  court,  and  cannot  be  asserted  for 
the  first  time  on  appeal.    BoshuHtz  v.  Lawhorn,  705. 

Bee  Rui£S  or  Supreme  Coubt. 

ASSESSMENTS. 

1.  Licenses.    Privilege  tax. 

An  assessment  of  a  privilege  tax  is  void  where  it  does  not  show 
the  amount  due,  but  merely  contains  figures  and  ruled  columns 
without  dollar  marks.    Btate  ex  reh,  Bonner  v.  Andrews,  554. 

2.  Licenses.    Privilege  tax.    Scire  facias.    **Judgmenf 

An  assessment  of  a  privilege  tax,  though  not  strictly  a  "Judg- 
ment," ascertains  the  amount  due,  at  least  provisionally,  and 
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may  be  the  basis  of  a  scire  facias,  but  when  the  assessment  is 
wholly  void  scire  facias  is  necessarily  void.    lb, 

ASSETS. 

Executors  and  administrators.  Allowance  to  toidow  dissenting  from 
will. 
In  Shannon's  Code,  sec.  4020,  providing  that  the  allowance  for 
a  year's  support  of  a  widow  dissenting  from  her  husband's 
will,  may  be  set  out  to  her  from  any  personal  assets  of  the 
deceased,  those  assets  are  meant  which  go  to  the  personal 
representative  for  payment  of  debts.    Combs  v.  Combs,  66. 

ASSIGNEES. 

Assignments  for  benefit  of  creditors.    Power  of  successor, 
A  successor  of  a  deceased  assignee  for  benefit  of  creditors  takes 
the  same   powers   as  his   predecessor   had   under   the   instru- 
ment.   Coal  Co,  v.  Taylor,  11. 

ASSIGNMENT. 

1.  For  benefit  of  creditors.    Deed  by  assignee.    Certainty, 

A  deed  reciting  that  it  was  made  individually  and  as  assignee, 
and  that  an  assignment  was  made  on  a  specified  day,  and 
signed  individually  and  as  assignee,  is  too  indefinite  to  show 
that  the  grantor  was  an  assignee  for  benefit  of  creditors, 
entitled  to  sell  the  property.    Coal  Co,  v.  Taylor,  11. 

2.  For  benefit  of  creditors.    Creation,  Names  of  creditors. 

An  assignment  for  benefit  of  all  creditors  may  be  created,  with- 
out specifying  their  names.    lb, 

3.  For  benefit  of  creditors.    Sale  of  property  by  assignee. 

An  assignee  for  benefit  of  creditors  may  sell  the  property 
assigned,  though  such  power  is  not  in  terms  granted,  since 
such  power  would  be  implied.    lb. 

4.  For  benefit  of  creditors.    Assignee.    Power  of  successor. 

A  successor  of  a  deceased  assignee  for  benefit  of  creditors  takes 
the  same  powers  as  his  predecessor  had  under  the  instru- 
ment,   lb. 

5.  Assignment  of  special  fund.    Defenses  against  assignee. 

An  order  recited  that  the  drawers  being  desirous  of  securing  to 
plaintiff  the  payment  of  an  indebtedness  owing  to  it  by  the 
drawers,  and  that  whereas  defendant  owed  the  drawers  more 
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pendln:g  appeal,  entitled  as  a  matter  of  right  to  ball,  under  Const, 
art  1,  sec.  15,  providing  that  all  prisoners  shall  be  bailable, 
unless  for  capital  offenses,  when  the  proof  is  evident  or  the 
presumption  great,  for  the  provision  does  not  apply  after  con- 
viction, especially  since  the  court  on  appeal  may  disregard 
the  finding  of  mitigating  circumstances  and  order  infliction 
of  death  penalty,  so  that  there  continues  to  be  involved  a 
''capital  ofFense,"  within  the  constitution.    Butt  v.  Btate,  415. 

9.  Assignments  of  error.  Rule  of  court. 
Under  Rule  of  Court,  sec.  14,  subsec.  3  (160  S.  W.,  ix),  requiring 
that,  when  the  error  alleged  is  to  the  admission  or  rejection  of 
evidence,  the  specification  shall  quote  the  full  substance  of  the 
evidence,  with  citation  of  the  record  where  it  and  the  ruling 
may  be  found,  an  assignment  of  error  that  "the  chancellor  erred 
in  excluding  from  the  hearing  all  evidence  tending  to  show  oral 
statements  by  one  E.  in  the  transactions  involved  under  the 
petition  herein,  and  particularly  that  part  of  such  evidence  as  is 
set  out  at  length  in  the  wayside  bills  of  exception  filed  by  both 
parties,"  was  not  In  compliance  with  the  rule  of  court,  and  is 
overruled.    Wood  v.  Oreen,  583. 

10.  Questions  reviewable.    Buildings  on  application  for  examination 
of  plaintiff  suing  for  personal  injury, 

A  decision  of  the  court  on  an  application  for  a  physical  examina- 
tion by  a  physician  of  plaintiff,  suing  for  a  personal  injury,  is 
reviewable  on  appeal.    Williams  v.  Iron  Works,  683. 

11.  Contract   of  wife.    Defense   of   coverture.    Pleading   in   lower 
court. 

The  defense  of  coverture,  being  a  personal  privilege,  to  prevent 
a  personal  judgment  against  a  married  woman  on  her  notes, 
must  be  pleaded  in  the  trial  court,  and  cannot  be  asserted  for 
the  first  time  on  appeal.    BoshvHtz  v.  Lawhorn,  705. 

See  Ruij:s  of  Supreme  Coubt. 

ASSESSMENTS. 

1.  Licenses.    Privilege  tax. 

An  assessment  of  a  privilege  tax  is  void  where  it  does  not  show 
the  amount  due,  but  merely  contains  figures  and  ruled  columns 
without  dollar  marks.    State  ex  rel.,  Bonner  v.  Andrews,  554. 

2.  Licenses.    Privilege  tax.     Scire  facias.    **Judgment.*" 

An  assessment  of  a  privilege  tax,  though  not  strictly  a  "judg- 
ment," ascertains  the  amount  due,  at  least  provisionally,  and 
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may  be  the  basis  of  a  scire  facias,  but  when  the  assessment  is 
wholly  void  scire  facias  is  necessarily  void.    Ih. 

ASSETS. 

Executors  and  administrators.  AlJoicance  to  widow  dissenting  from 
will. 
In  Shannon's  Code,  sec.  4020,  providing  that  the  allowance  for 
a  year's  support  of  a  widow  dissenting  from  her  husband's 
will,  may  be  set  out  to  her  from  any  personal  assets  of  the 
deceased,  those  assets  are  meant  which  go  to  the  personal 
representative  for  payment  of  debts.    Combs  v.  Combs,  66. 

ASSIGNEES. 

Assignments  for  benefit  of  creditors.    Power  of  successor, 
A  successor  of  a  deceased  assignee  for  benefit  of  creditors  takes 
the  same   powers   as  his   predecessor   had   under   the   instru- 
ment   Coal  Co,  v.  Taylor,  11. 

ASSIGNMENT. 

1.  For  benefit  of  creditors.    Deed  by  assignee.    Certainty. 

A  deed  reciting  that  it  was  made  individually  and  as  assignee, 
and  that  an  assignment  was  made  on  a  specified  day,  and 
signed  individually  and  as  assignee,  is  too  indefinite  to  show 
that  the  grantor  was  an  assignee  for  benefit  of  creditors, 
entitled  to  sell  the  property.    Coal  Co.  v.  Taylor,  11. 

2.  For  benefit  of  creditors.    Creation.  Names  of  creditors. 

An  assignment  for  benefit  of  all  creditors  may  be  created,  with- 
out specifying  their  names.    lb. 

3.  For  benefit  of  creditors.    Sale  of  property  by  assignee. 

An  assignee  for  benefit  of  creditors  may  sell  the  property 
assigned,  though  such  power  Is  not  in  terms  granted,  since 
such  power  would  be  implied.    lb. 

4.  For  benefit  of  creditors.    Assignee.    Power  of  successor. 

A  successor  of  a  deceased  assignee  for  benefit  of  creditors  takes 
the  same  powers  as  his  predecessor  had  under  the  instru- 
ment,   lb. 

5.  Assignment  of  special  fund.    Defenses  against  assignee. 

An  order  recited  that  the  drawers  being  desirous  of  securing  to 
plaintiff  the  payment  of  an  indebtedness  owing  to  it  by  the 
drawers,  and  that  whereas  defendant  owed  the  drawers  more 
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than  $1,000,  they  transferred  and  assigned  to  plaintiff  $1,000 
of  such  indebtedness  due  by  defendant  and  authorized  defend- 
ant to  pay  plaintiff  the  sum  of  $1,000  on  presentation  of  the 
order.  Defendant  was  a  contractor  employed  by  the  govem- 
ment  to  construct  a  building,  and  the  drawers  were  subcon- 
tractors who  had,  when  the  order  was  drawn,  not  completed 
their  work.  Under  defendant's  contract  with  the  government. 
It  was  compelled  to  pay  for  all  materials  and  all  the  work,  and 
the  drawers  were  under  a  similar  contract  with  defendant 
After  the  order  was  given  and  accepted,  it  became  necessary 
for  defendant  to  pay  for  other  materials  essential  to  the  sub- 
contract of  the  drawer,  so  that,  at  the  close  of  the  work,  the 
drawer  was  indebted  to  defendant  Held,  that  the  order  was 
Intended  to  appropriate  the  special  fund  in  the  hands  of  the 
defendant,  and,  after  that  fund  was  wiped  out  by  the  debt  of 
drawer,  the  defendant  was  not  liable  to  plaintiff.  Ahrens  d  Ott 
Mfg.  V.  Moore  d  Sons,  191. 

6.  Construction.    Nature. 

The  Instrument  so  drawn  was  an  assignment    Ih. 

7.  Acceptance.    Construction. 

Where  A.  assigned  to  plaintiff  a  debt  owing  to  A.  by  defendant, 
who  was  a  contractor  under  whom  A.  was  a  subcontractor,  and 
'  when  plaintiff  presented  the  assignment,  defendant  stated  that 
he  owed  A.  something  more  than  the  amount,  and  was  simply 
waiting  for  the  work  to  be  approved  by  the  inspector,  and  that 
he  would  pay  it,  but  later  A.,  as  subcontractor,  became  indebted 
to  defendant  for  more  than  the  amount  represented  by  the 
assignment,  defendant  was  not  liable  to  plaintiff;  the  promise 
to  pay  not  being  supported  by  any  consideration.    Ih. 

ATTACHMENTS. 
See  Liens. 

ATTORNEYS. 
See  Disbarments. 

BAGGAGE  OF  PASSENGERS. 

Carriers.    Passengers.    Loss  of  baggage. 
Code  Miss.  1906,   sec.   4068,  requiring  every  railroad  to  receive 
any  trunk  or  baggage  which  its  regulations  allowed  to  be  carried 
with  every  passenger,  offered  in  person  upon  exhibition  of  a 
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ticket  over  the  road,  and  to  issue  a  check,  and  upon  arrival  to 
safely  keep  the  baggage  at  the  station  until  demanded  by  the 
owner,  with  the  right  to  charge  a  reasonable  storage  after 
four  days,  did  not  conflict  with  a  mileage  ticket  provision  that 
baggage  would  be  carried  only  over  such  lines  and  between 
such  stations  as  the  purchaser  traveled  on  the  day  the  baggage 
was  checked.    Crout  v.  Railroad,  667. 

BAIL. 

1.  Criminal  prosecution.    Right  to  release  on  bail.     Constitutional 
provisions.    ^'Capital  offense.'* 

One  convicted  of  flrst  degree  murder  and  sentenced  to  life  im- 
prisonment on  the  jury  finding  mitigating  circumstances  is  not, 
pending  appeal,  entitled  as  a  matter  of  right  to  bail,  under  Const, 
art.  1,  sec.  15,  providing  that  all  prisoners  shall  be  bailable, 
unless  for  capital  offenses,  when  the  proof  is  evident  or  the 
presumption  great,  for  the  provision  does  not  apply  after  con- 
viction, especially  since  the  court  on  appeal  may  disregard 
the  finding  of  mitigating  circumstances  and  order  infliction 
of  death  penalty,  so  that  there  continues  to  be  involved  a 
"capital  offense,"  within  the  constitution.    Butt  v.  State,  415. 

2.  Criminal  prosecutions.    Right  to  bail. 

Though  the  right  of  one  convicted  of  murder  in  the  flrst  degree 
to  ball,  under  Const,  art  1,  sec.  15,  is  lost  by  the  conviction, 
the  common-law  power  of  the  court  to  admit  to  bail  pending 
appeal  remains,  but  the  power  will  always  be  exercised  with 
great  caution.    lb. 

BAILMENT. 

Bailee's  common-law  lien.    Possession. 
An  artisan's  common-law  lien,  as  against  third  persons,  depends 
for  validity,  upon  his  retention  of  the  article  or  property  sub- 
ject to  the  lien.    Shaw  v.  Webb,  173. 

BANKS  AND  BANKING. 

1.  Certificate  of  deposit.  Validity.  Funds  io  support. 
Where  the  N.  Bank  issued  a  certificate  of  deposit  in  exchange  for  a* 
draft  of  the  same  amount  on  New  York  issued  by  the  M.  Bank, 
the  draft  being  held  as  a  cash  item  by  the  N.  Bank  by  instruc- 
tion of  its  vice  president,  who  was  also  president  of  the  M. 
Bank,  and  not  being  presented  for  payment  until  after  the  fail- 
131Tenn47 
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ure  of  the  N.  Bank,  when  it  was  presented  to  the  receiver,  pay- 
ment ^as  properly  refused;  the  certificate  not  being  valid  in 
the  hands  of  the  M.  Bank,  since  there  was  no  money  in  the  N. 
Bank  on  which  the  certificate  of  deposit  could  rest.  Wood  v. 
Oreen,  583. 

2.  Officers,    Authority.    Letter  of  introduction. 

Where  the  vice  president  of  the  N.  Bank  took  to  the  M.  Bank  a 
letter,  signed  by  the  cashier  of  the  N.  Bank,  introducing  him, 
which  was  typewritten  all  open-spaced,  except  a  notation,  single- 
spaced  and  crowded  into  the  bottom  of  the  letter  just  above  the 
signature,  that  he  had  full  authority  to  represent  N.  Bank  in 
all  matters,  including  New  York  exchange,  such  letter,  carrying 
notice  on  its  face  that  it  had  been  altered,  was  not  binding  on 
the  N.  Bank  as  a  representation  of  its  vice  president's  authority. 
lb. 

3.  Officers.    Authority.    Estoppel. 

Although  one  E.  dictated  the  policy  and  dominated  the  action  of 
the  N.  Bank,  in  the  absence  of  knowledge  of  the  M.  Bank  of 
the  fact,  such  bank  could  not  rely  on  the  condition,  so  that  no 
estoppel  could  arise  out  of  it  in  respect  to  certain  dealings  be- 
tween the  two  banks.    Ih. 

4.  Officers.    Act  in  excess  of  authority.    Imputation  of  knowledge. 
Where  the  vice  president  of  the  N.  Bank,  in  treating  with  the  M. 

Bank  for  the  purchase  of  its  stock,  ostensibly  for  the  N.  Bank, 
but  in  reality  for  himself,  was  acting  fraudulently  and  in  his 
own  interest,  perpetuating  a  fraud  on  both  banks,  his  knowledge 
could  not  be  imputed  to  the  N.  Bank,  to  bind  it  under  the  terms 
of  the  transaction  as  consummated  by  him.    Ih. 

5.  Officer.    Act  in  excess  of  authority.    Estoppel. 

Where  the  N.  Bank  retained  one  as  vice  president  who  had  se- 
cured his  control  of  it  by  a  series  of  questionable  transactions, 
it  did  not  thereby  become  liable  for  his  subsequent  fraudulent 
acts  in  purporting  to  represent  it  In  purchasing  the  stock  of  the 
M.  Bank,  ostensibly  for  the  N.  Bank,  but  in  reality  for  himself. 
lb. 

6.  Deposit.    Trust  fund  as  general  deposit. 

Where  the  N.  Bank  remitted  $20,000  to  New  York  to  the  credit  of 
the  M.  Bank,  the  fund  was  not  a  special  deposit  and  trust  fund 
for  the  benefit  of  the  stockholders  of  the  M.  Bank,  from  whom 
one  E.,  vice  president  of  the  N.  Bank,  and  purporting  to  act  for 
such  bank,  but  in  reality  for  himself,  had  purchased  the  stock 
of  the  M.  Bank,  since  the  N.  Bank  had  no  knowledge  of  the  pur- 
pose for  which  the  M.  Bank  intended  to  use  the  money,  and  so 
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did  not  place  the  fund  In  New  York  in  trust  for  that  purpose. 
lb. 

7.  Purchase  of  stock  in  other  hank.  Ultra  vires.  Statute. 
Under  Shannon's  Code,  sees.  2083,  2084,  2085,  prescribing  charter 
powers  of  discount  and  savings  banks,  the  contract  of  such  a 
bank,  through  its  officers,  to  purchase  of  the  stockholders  of 
another  bank  their  stock  therein,  was  absolutely  void,  as  being 
ultra  vires.    lb. 

BILLS  AND  NOTES. 

1.  Order.     Oral  acceptance. 

Where  an  order  for  |1,000  was  presented  to  defendants  and  pay- 
ment demanded,  and  they  admitted  they  owed  the  drawer  that 
amount  and  promised  to  pay  it  as  soon  as  they  could  obtain 
settlement  from  the  government  on  the  contract  under  which 
the  alleged  indebtedness  arose,  there  was  a  verbal  acceptance. 
Ahrens  d  Ott  Mfg.  Co.  v.  Moore  d  Sons,  191. 

2.  Negotiability.    Person  to  whom  payable. 

An  order  transferring  and  assigning  to  A.  "$1,000  of  the  indebted- 
ness due  UB  by  Q."  and  authorizing  and  requesting  G.  to  pay  to 
A.  the  same  on  presentation  to  G.  of  the  transfer,  was  not 
negotiable,  as  the  negotiable  instrument  law  (Acts  1899,  ch.  94, 
sec.  1,  Bubsec.  4)  provides  that  an  instrument,  to  be  negotiable, 
must  be  "payable  to  order  or  bearer."    lb. 

3.  Oral  acceptance.    Nonnegotiable  orders. 

A  nonnegotiable  order  may  be  accepted  verbally.    lb. 

4.  Payment.    Payment  by  note.    Intent. 

The  taking  of  the  note  of  a  debtor  does  not  extinguish  the  original 
debt,  nor  operate  as  a  payment,  unless  so  intended  or  agreed 
between  the  parties,  though  it  may  extend  the  time  of  payment; 
and  if  for  any  reason,  without  fraud,  the  creditor  loses  his 
right  to  sue  on  the  note,  he  may  sue  on  the  original  indebted- 
ness.    Grocery  Co.  v.  MarshaJl,  270. 

5.  Alteration  of  instruments.     Notes.     Effect.     Extinguishment  of 
debt. 

A  debtor  executed  a  series  of  eleven  notes  falling  due  each  two 
months,  there  being  no  apparent  intention  at  the  time  that  they 
should  extinguish  the  creditor's  original  demand  for  payment 
of  goods  sold,  and  the  creditor  thereafter  wrote  in  each  note 
a  clause  to  the  effect  that  it  was  one  of  a  series,  and  that,  on 
default  in  payment  of  any  note,  all  became  due  and  payable. 
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without  notice  to  the  debtor  until  he  called  to  make  the  first 
payment,  which  insertions  destroyed  the  whole  advantage  the 
debtor  had  gained  by  closing  the  account  and  substituting  the 
notes  so  as  to  relieve  him  of  financial  embarrassment.  Held^ 
that  such  act  was  a  constructive  fraud  or  attempt  to  gain 
an  advantage  over  the  debtor,  and*  not  only  destroyed  the 
notes  but  also  extinguished  the  account  for  which  they  were 
given,  though,  if  the  alteration  had  been  without  fraudulent 
intent,  it  would  have  destroyed  the  note,  but  not  have  extin- 
guished the  account.    Grocery  Co.  v.  Marshall,  270. 

CARRIERS. 

1.  Carriage  of  passengers.    Statutes.    ^'Common  carrier:* 

Acts  1876,  ch.  130  (Shannon's  Code,  sec.  3046),  abrogating  the 
oommon-law  rule  as  to  rights  of  action  for  exclusion  from 
public  conveyances,  and  declaring  that  no  carrier  of  passengers 
need  carry  or  admit  any  person  whom  it  chose  not  to,  was 
abrogated  by  Acts  1897,  ch.  10,  sec.  14,  declaring  all  corpora- 
tions, etc.,  operating  railroads  to  be  "common  carriers"  which 
term  depends  upon  whether  the  carrier  may  determine  who 
he  will  carry  or  whether  he  is  bound  to  carry  all  alike,  and 
which,  under  Acts  1907,  ch.  433,  declaring  that  any  incorporated 
interurban  railroad  company  shall  have  the  same  powers  and 
privileges  as  railroad  companies,  subject  to  the  same  duties  and 
obligations,  includes  an  interurban  street  railway  company. 
Hogan  v.  Railroad,  244. 

2.  Injunction.    Subjects.    Common  carrier's  abuse  of  franchise. 

A  complaint  alleging  that  a  common  carrier's  refusal  to  accept 
complainant  was  a  persecution  of  complainant  for  having  brought 
a  suit  for  damages  against  it  and  an  attempted  intimidation 
showed  a  palpable  abuse  of  a  public  franchise,  which  a  court 
of  equity  would  enjoin.    lb. 

3.  Injunction.    Subjects.    Continuing  wrongful  acts. 

A  complaint  alleging  that  a  common  carrier  had  wrongfully  refused 
to  accept  complainant  as  a  passenger  and  threatened  to  con- 
tinue such  wrongful  act  set  out  a  right  to  relief  by  injunction, 
on  the  ground  that  a  single  action  was  a  more  adequate  remedy 
than  an  action  or  actions  at  law  for  damages.    lb. 

■ 

4.  Carriage  of  live  stock.    LimAtation  of  liability. 

Where  the  bill  of  lading  for  an  interstate  shipment  of  live  stock, 
which  limited  the  carrier's  liability  and  recited  that  the  con- 
sideration for  the  limitation  was  the  giving  of  a  lesser  rate 
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than  the  one  filed  with  the  interstate  commerce  commission, 
was  accepted,  the  shipper  is  hound  hy  the  limitation,  and  can- 
not attack  it  on  the  theory  that  the  rate  filed  with  the  com- 
mission was  not  reasonably  low.    Rather  &  Co.  v.  Railroad,  289. 

5.  Rates.    Filing  with  interstate  commerce  commission. 

While  there  is  no  presumption  that  a  freight  rate  is  reasonably 
low  because  it  has  been  published  and  filed  with  the  interstate 
commerce  commission,  individual  shippers  cannot  attack  the 
reasonableness  of  such  a  rate.    It. 

6.  Carriage  of  live  stock.    Delivery.    Private  stockyards. 

Acts  1897,  ch.  10,  sec.  17,  prohibiting  the  giving  of  undue  prefer- 
ences by  a  common  carrier  to  a  particular  person,  locality,  or 
description  of  traffic,  or  the  subjecting  of  a  particular  per- 
son, locality,  or  description  of  traffic  to  unreasonable  prejudice, 
does  not  require  the  carrier  to  make  deliveries  of  live  stock 
shipments  in  car  load  lots  at  private  stockyards  maintained 
by  the  consignee,  and  a  contract  with  the  Union  Stockyards 
Company,  by  which  the  carrier  agreed  to  make  all  such  deliveries 
at  the  company's  yards  at  the  carrier's  expense,  is  valid, 
since  the  nature  of  the  stock,  the  necessity  for  quarantine, 
and  the  danger  and  delay  which  would  be  caused  by  extra 
switching  thereby  made  necessary  is  sufficient  to  justify  a  dif- 
ferent rule  from  that  applied  to  inanimate  freight,  which  the 
carrier  must  deliver  on  a  private  track.  Smith  v.  L.  d  N.  R. 
R.  Co.,  531. 

7.  Pa^senners.    Loss  of  "baggage.    Limitation  of  liaMHty. 

A  carrier  selling  a  mileage  book  at  a  reduced  price  may  prop- 
erly make  it  the  basis  of  a  special  contract  setting  forth  any 
reasonable  regulations  or  limitations  of  liability,  and  may  prop- 
erly contract  on  the  subject  of  its  liability  for  baggage  carried 
on  trains  on  which  the  passenger  does  not  travel,  although  it 
would  have  no  right  to  release  itself  of  the  duty  to  carry  a 
limited  amount  of  baggage  free  of  charge  as  incidental  to  the 
carriage  of  passenger.     Crout  v.  Railroad,  667. 

8.  Passengers.    Loss  of  baggage. 

A  carrier  selling  a  1,000-mile  ticket  at  a  reduced  price,  and  there- 
in stipulating  that  baggage  would  be  carried  only  over  such 
lines  and  between  such  stations  as  the  purchaser  traveled  on 
the  day  the  baggage  was  presented  for  checking,  would  not 
be  released  from  liability  to  a  passenger  who,  by  accident,  did 
not  accompany  his  baggage,  or  who  lost  his  baggage  in  the  ordi- 
nary incidents  of  travel,  or  in  cases  where  there  were  regular 


742  INDEX.  [131  Tenn. 

CERTIORARI— CODE  CITED  AND  CONSTRUED. 

CARRIERS — Continued. 

baggage  trains,  or  where  the  carrier  chose  not  to  forward  tlie 
'  baggage  on  the  passenger's  train.    Crout  v.  Railroad,  667. 

'  9.   Passengers.    Loss  of  baggage. 

Under  a  mileage  ticket  sold  at  a  reduced  rate  and  stlpulatingr 
that  baggage  would  be  carried  only  over  such  lines  and  be- 

'  tween  such  stations  as  the  purchaser  traveled  on  the  day  the 

baggage  was  presented  for  checking,  the  carrier  was  not  lia- 
ble as  a  carrier,  as  distinguished  from  a  warehouseman,  for 

!  loss  of  baggage  checked  on  a  train  on  which  the  passenger  did 

not  intend  to,  and  did  not,  travel,  so  that  there  could  be  no 

i  recovery  for  its  loss  by  the  burning  of  the  station  without  its 

fault;  its  liability  in  such  case  being  only  that  of  a  gratutlous 

i  bailee.    Ih. 

i 

i  CERTIORARI. 

j 

i  Appeal   and   Error.     Questions   reviewable.    Findings   of   court   of 

civil  appeals.    Conclusiveness. 
A  finding  of  the  chancellor  and  approved  by  the  court  of  civil 
appeals    is    CHinc'.rFive    on    the    supreme    court    on     vert^oran. 
Knight  v.  Cooley,  21. 


See  Rules  of  Supreme  Coubt. 

CHAMPERTY. 

1.  Maintenance.    Grants  of  land  held  adversely. 

Where  land  capable  of  cultivation  was  occupied  only  occasionally 
for  logging  operations  by  an  adverse  holder,  there  was  no  such 
adverse  possession  as  would  make  a  conveyance  by  the  owner 
champertous  and  void  under  Shannon's  Code,  sec.  3175,  provid- 
ing that  if  any  person  out  of  possession  sells  any  lands  adversely 
held,  champerty  shall  be  presumed  until  the  purchaser  shows 
the  bona  fides  at  such  sale.    Oernt  v.  Floyd,  119. 

2.  Maintenance.    Grant  of  lands  held  adversely.    Character  of  ad>- 
verse  holding. 

Adverse  possession  necessary  to  render  void  for  champerty  a  con- 
veyance executed  by  a  party  out  of  possession  must  be  at  least 
as  high  in  character  as  the  adverse  possession  giving  title  by 
continuance.    lb. 

CODE  CITED   AND  CONSTRUED. 

726,  727     (S.)     Taxation.    Inheritance  taxes.    Assessment     Mo- 
Lemore  v.  Rainess  Estate,  637. 
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1118,  4889     (S.).     Sheriffs  and  constables.     Term.     "Vacancy." 
Death  before  qualifllcatlon.    State  v.  Malone,  149. 
§§  1709,  1710.     (S.).     Bridges.     Contracts.     Bridge  on  county  line. 
Davidson  County  v.  Sumner  County,  441. 
§  1748      (S.).     Constitutional   law.     Due  process  of  law.     Forfei- 
ture of  turnpike  charter.     "Property."     State  v.  Del  Rio  Turn- 
pike Co.,  600. 
§§  2083-2085,  2097    (S.).     Banks  and  banking.     Purchase  of  stock 
in  other  bank.    Ultra  Vires.    Statute.    Wood  v.  Qreen,  583. 

§§  3029,  3031,  4623   (S.).     1723,  1724,  2902   (1858).     Sunday.     Hold- 
ing court.    Moss  V.  State,  94. 

§  3046  (S.).  (1875)  Carriers.  Carriage  of  passengers.  Statutes. 
"Common  carriers."    Hogun  v.  Railroad,  244. 

§  3175  (S.).  Champerty  and  maintenance.  Grants  of  land  held 
adversely.     Oernt  v.  Floyd,  119. 

§  3580  (S.).  Railroads.  Mechanics*  liens.  Statutory  provisions. 
*  Materials."    Cohn  d  Goldberg  v.  Construction  Co.,  445. 

§  3905  (S.).  Wills.  Probate.  Contests.  Jurisdiction  of  circuit 
court.    Murrell  v.  Rich,  378. 

4689,    4851,    4852      (&).      Appeal    and    error.      Presentation    of 
grounds  of  review  in  court  below.    Dismissal  and  nonsuit.    Right 
to  dismiss.    Matters  reviewable.    Barnes  v.  Noeh  126. 
5781,  5782     (S.).    Attorney  and  client.    Disbarment.    Conviction 
of  crime.     Statute.     State  Board  v.  Shimer,  343. 
§§  6942,    6946      (S.).     Criminal    law.     Limitation   of   prosecutions. 
Misdemeanors.     Commencement   of  prosecution   for   misdemea- 
nors.     Indictment   for   charging   felony.      Statute.     Hickey   v. 
State,  112. 
§§  6951,   7150,    7155      (S.).     Convicts.      Trial.     Pendency   of   prior 
sentence.      Criminal    law.      Postponement    of   trial.     Constitu- 
tional rights.    Arrowsmith  v.  State,  480. 

I  7105  (S.).  Bail.  Criminal  prosecution.  Right  to  release  on 
bail.  Constitutional  provisions.  "Capital  offense."  Butt  v. 
State,  415. 

§  7188  (S.).  Criminal  law.  Instructions.  Necessity  of  requests. 
State  v.  Chadvnck,  354. 

§  7206  (S.).  Homicide.  Punishment.  Assessment  by  Jury. 
Statutory  provisions.     lb. 

§  7919,  Subsec.  2  and  §  7621.  (S.).  Costs.  In  criminal  prosecu- 
tions. Liability  in  county.  Appeal  costs.  Statute.  Trial  court 
costs.    Jarvis  law.    Working  and  Dorris  v.  State,  186. 

CODE  OF  MISSISSIPPI,  1906. 

§  4068.  Carriers.  Passengers.  Loss  of  baggage.  Crout  v.  Rail' 
road,  667. 
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COMMITMENTS. 

Sheriffs  and  constables.  Fees.  Statutory  provisions. 
A  commitment  for  which  a  sheriff  is  entitled  to  the  fee  prescribed 
by  Shannon's  Code,  sec.  6402  (9),  is  one  granted  by  him,  and  not 
issued  by  a  court  or  magistrate,  though  the  word  "commitment" 
means  a  process  directed  to  a  ministerial  officer  by  which  a 
person  is  to  be  confined  In  prison,  usually  issued  by  a  court  or 
magistrate  (citing  Words  and  Phrases,  First  and  Second  Series, 
Commitment).    Lynch  v.  Jackson  County,  72. 

CONSTITUTION  CITED  AND  CONSTRUED. 

{  8,  Art.  1.  Appeal  and  error.  Review.  Amendments.  Issue  with 
court.    Power  Co.  v.  Goodloe,  490. 

§  8,  Art.  1.  Constitutional  law.  Due  process  of  law.  Forfeiture 
of  turnpike  charter.  "Property."  State  v.  Del  Rio  Turnpike 
Co.,  600. 

§  9,  Art.  1.  Convicts.  Trial.  Pendency  of  prior  sentence.  Crimi- 
nal law.  Postponement  of  trial.  Constitutional  rights.  Arrow- 
smith  V.  State,  480. 

§  9,  Art.  1.  Criminal  law.  Trial.  Presence  of  accused.  Logan  v. 
State,  75. 

{  15,  Art.  1.  Bail.  Criminal  prosecution.  Right  to  release  on  ball. 
Constitutional  provisions.     "Capital  offense.    Butt  v.  State^  415. 

§  17,  Art.  2.  Constitutional  law.  Statutes.  Presumption  In  favor 
of  constitutionality.    Bird  v.  State^  518. 

§  29,  Art.  2.  Highways.  Taxation.  Delegation  of  power.  Road 
improvement  districts.  Special  taxes.  Statutes.  Smith  v.  Car^ 
ter,  1. 

CONSTITUTIONAL  LAW. 

1.  Highways.,  Taxation..  Delegation  of  power..  Road  improve- 
ment cHstricts. 

Acts  1913,  1st  Ex.  Sess.,  ch.  43,  creating  road  Improvement  dis- 
tricts, violates  Const.,  art.  2,  sec.  29,  providing  that  the  general 
assembly  shall  have  power  to  authorize  the  several  counties 
and  incorporated  towns  to  impose  taxes,  etc.,  in  that  by  section 
7  of  chapter  43  power  of  fixing  the  tax  rate  is  conferred  on 
road  improvement  district  commissioners,  who  do  not  consti- 
tute a  county  or  incorporated  town.     Smith  v.  Carter,  1. 

2.  Taxation.  Delegation  of  power.  Road  improvement  districts. 
Special  taxes.     Statutes. 

Since  special  taxes  are  a  form  of  taxation,  power  to  levy  special 
taxes  for  a  road  improvement  district  cannot  be  delegated  to 
a  district,  in  violation  of  Const,  art.  2,  sec.  29,  delegating  power 
to  counties  and  incorporated  towns.    Ih, 
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3.  Common  law.    Effect  of. 

The  common  law  of  England  as  It  stood  at  and  before  the 
separation  of  the  colonies  Is  law  In  Tennessee,  being  derived 
from  North  Carolina,  out  of  which  State  the  State  of  Ten- 
nessee was  carved,  for  Acts  N.  C.  1715,  ch.  31,  and  Acts  N.  C. 
1778,  ch.  5,  preserved  the  common  law,  while  Cession  Act 
1789,  ch.  3,  provided  for  its  continuance  In  the  State  of  Ten- 
nessee.    Moss  v.  State,  74. 

4.  Common  laio.    Effect  of. 

The  Tennessee  Code  governs,  in  case  of  conflict  between  Its 
provisions  and  the  common  law.    lb. 

5.  Sheriffs  and  constables.     Term.    ^'Vacancy.*'    Death  before  qual- 
ification. 

Under  Const,  art.  7,  sec.  1,  providing  for  the  election  of  the  sheriff 
for  the  term  of  two  years,  section  2,  providing  that  if  a  vacancy 
occurs  in  the  office  of  sheriff,  subsequent  to  an  election,  it  shall 
be  filled  by  the  Justices,  and  section  6,  providing  that  the  term 
of  the  officer  shall  be  computed  from  the  first  day  in  September 
next  succeeding  the  election,  that  no  appointment  to  fill  a 
vacancy  shall  be  made  for  a  period  extending  beyond  the  un- 
expired term,  and  that  every  officer  shall  hold  office  until  his 
successor  is  elected  or  appointed  and  qualified,  the  justices  can- 
not appoint  a  successor  to  one  who  was  elected  sheriff  but  died 
before  he  qualified,  since  there  can  be  no  appointment  unless 
there  is  a  vacancy,  and  there  can  be  no  vacancy  so  lon;^  as  the 
former  sheriff  is  prolonged  until  the  qualification  of  his  suc- 
cessor; the  word  "vacancy"  being  used  in  its  ordinary  sense 
as  meaning  empty  of  an  incumbent  (citing  Words  and  Phrases, 
First  and  Second  Series,  Vacancy).    State  v.  M alone,  149. 

6.  Health.    Due  process  of  law.    Dealing  in  drugs. 

Pub.  Acts  1st  Ex.  Sess.  1913,  ch.  11,  prohibiting  the  sale  or  dis- 
tribution of  opium  or  any  derivative  thereof,  except  that  a 
physician  may  prescribe  the  drugs  when  in  personal  attendance 
on  a  patient,  does  not  deprive  a  physician  of  his  liberty  or 
property  without  due  process  of  law  as  arbitrarily  curtailing  his 
right  to  practice  by  prescribing  according  to  methods  formerly 
obtaining,  but  is  a  valid  exercise  of  the  police  power  to  regulate 
the  sale  and  distribution  of  dangerous  drugs.  Hyde  v.  State, 
208. 

7.  Statutes.    Validity.    Right  to  question. 

One  not  prosecuted  for  violating  any  of  the  rules  adopted  for  the 
enforcement  of  Pub.  Acts  1st  Ex.  Sess.  1913,  ch.  11,  prohibiting 
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the  sale  or  distribution  of  opium  or  any  derivative  thereof, 
or  for  having  in  his  possession  any  of  the  drugs  specified,  may 
not  question  the  constitutionality  of  the  provision  authorizing 
rules  for  the  enforcement  of  the  act,  or  the  provision  of  the 
act  declaring  that  possession  of  the  drugs  shall  be  presumptive 
evidence  of  a  violation  of  the  act.    Hyde  v.  State,  208. 

8.  Criminal  law.    Constitutional  rights.     ** Speedy  trial" 

A  *'speedy  trial,"  within  the  constitutional  guaranty,  means  a 
trial  as  soon  after  indictment  as  the  prosecution  can  with 
reasonable  diligence  prepare  for  it,  without  needless  delay, 
having  in  view  its  regulation  and  conduct,  by  fixed  rules  of  law. 
Arrowsmith  v.  State,  480. 

9.  Criminal  law.    Postponement  of  trial.    Constitutional  rights. 
Where  accused  was  convicted  of  forgery  and  confined  in  the 

penitentiary,  and  other  untried  cases  of  forgery  against  him 
were  by  order  of  the  court,  in  his  absence  and  without  his 
consent,  retired  from  the  docket,  until  the  expiration  of  his 
sentence,  which  occurred  two  years  thereafter,  such  order 
operated  as  a  denial  of  the  right  to  a  speedy  trial  guaranteed 
by  Const.,  art.  1,  sec.  9,  and  Shannon's  Code,  sec.  6951. 
Ih. 

10.  Statutes.    Presumption  in  favor  of  constitutionality. 

Acts  1913  (2d  Ex.  Sess.),  ch.  1,  which  is  entitled  "An  act  regu- 
lating the  shipment*'  and  delivery  of  intoxicating  liquor,  and 
section  9  of  which  excepts  from  the  prohibition  of  the  acta 
personal  transportation  of  liquor  for  personal  or  family  use 
in  quantities  not  exceeding  one  gallon,  does  not  prohibit  the 
personal  transportation  of  quantities  greater  than  one  gallon, 
since  the  title  includes  only  the  regulation  of  shipment  and 
delivery,  and  to  construe  it  to  prohibit  personal  transportation 
would  render  the  statute  unconstitutional  under.  Const.,  art.  2, 
sec.  17,  requiring  the  subject  of  an  act  to  be  expressed  in  its 
title.    Bird  v.  State,  518. 

11.  Due  process  of  law. 

A  party  by  his  conduct  cannot  so  forfeit  a  right  that  it  may  be 
taken  from  him  without  judicial  proceedings  in  which  the  for- 
feiture shall  be  declared.  Forfeiture  of  rights  in  property  can- 
not be  adjudged  by  legislative  acts,  and  confiscations  without 
judicial  hearing  after  due  notice  are  void,  as  being  without  due 
process  of  law.     State  v.  Del  Rio  Turnpike  Co.^  600. 

12.  Statutes.    Enactment.    Readings. 

The  fact  that  the  bill  which  subsequently  became  Acts  1903,  ch. 
237,  was  substituted  by  the  senate  for  another  bill  which  had 
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passed  two  readings,  and  the  substituted  bill  was  passed  on 
only  one  reading,  does  not  make  the  act  unconstitutional  as  not 
having  passed  three  readings.  Tenn,  C,  /.  d  R,  Co.  v.  Hooper, 
611. 

CONSTITUTIONAL  RIGHTS. 

Criminal  law.    Trial,    Presence  of  accused. 

Const.  Declaration  of  Rights,  art.  1,  sec.  9,  provides  that  in  all 
criminal  prosecutions  accused  bath  the  right  to  be  heard 
by  himself  and  counsel,  to  demand  the  cause  of  the  accusation, 
to  have  a  copy  thereof,  and  to  meet  the  witnesses  face  tu 
face.  In  a  prosecution  for  murder,  the  court,  in  the  absence 
of  accused,  ordered  a  special  venire  to  be  summoned  for  the 
selection  of  jurors  therefrom.  Held,  that  the  order  for  the 
venire  was  not  a  part  of  the  trial,  but  was  a  mere  preliminary 
step,  and  accused's  constitutional  right  to  be  present  at  all 
times  was  not  infringed.    Logan  v.  State,  75. 

CONTRACTS. 

1.  Torts.    Torts  of  servant.    Joint  liahility  of  several  masters. 
Where   sixty   property   owners   contracted   with   a   special   police 

officer  to  pay  him  $1  each  per  month,  he  to  be  under  control  j 

of  all  of  them  and  to  report  nightly  for  instructions  from  any 

of  the  subscribers  at  a  certain   place,  the  contract  of  hiring 

was  joint,  and  not  several,  giving  rise  to  a  joint  liability  on 

the   part   of.  the   subscribers   for   tortious   acts   committed   by 

such  ofQcer  within  the  scope  of  his  authority  and  employment. 

Terry  v.  Burford,  451. 

2.  Insurance.    Repugnant  stipulations. 

Where  two  clauses  of  a  fire  policy  are  so  repugnant  that  they 
cannot  stand  together,  the  first  governs,  rather  than  the  last, 
especially  where  the  first  clause  expresses  the  chief  object  of 
the  policy.    Laurenzi  v.  Ins.  Co.,  644. 

3.  Carriers.     Passengers.     Loss  of  baggage.     Custody. 

Where  it  was  not  shown  that  the  carrier  or  Its  agents  knew  of 
any  open  and  long-continued  custom  of  violating  the  contract, 
the  fact  that  some  traveling  men  did  not  travel  on  the  trains 
on  which  they  check  their  baggage  did  not  invalidate  the  ex- 
press stipulation  in  the  ticket  contract  that  the  plaintiff,  a 
traveling  man,  should  travel  between  the  same  points  and  on 
the  same  day  of  the  checking  of  his  baggage.  Crout  v.  Railroad, 
667. 
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4.  Carriers.  Live  stock  shipment.  Stipulation  as  to  damages. 
The  stipulation  in  a  contract  of  live  stock  shipment  that  the  value 
of  each  animal  does  not  exceed  $100,  and  the  carrier's  liability 
for  any  loss  or  damage  shall  not  exceed  such  valuation,  does 
not  prevent  recovery  where  an  animal  is  after  its  injury  worth 
$100,  but  merely  limits  to  such  amount  the  recovery  of  dam- 
ages measured  by  the  ordinary  rule  of  difference  in  market 
value  with  and  without  the  injury.  Railroad  v.  Wilson  d  Co., 
699. 

5.  Application  for  life  insurance  policy  no  part  of  contract  unless 
attached  to  policy. 

Representations  or  warranties  contained  in  an  application  for  a 
life  insurance  policy  are  not  available  to  the  defendant  insurance 
company  as  a  defense  in  a  suit  on  the  policy  unless  the  applica- 
tion or  a  copy  thereof  was  attached  to  the  policy  at  the  time 
it  was  issued.    Arnold  v.  Ins.  Co.,  720. 

CONVEYANCES. 

1.  Fixtures.    Nature  of  ^'fixtures.''    Telephone  instrument. 

A  telephone  instrument  installed  in  a  house  in  the  ordinary 
manner  is  not  a  "fixture,"  and  does  not  pass  with  the  convey- 
ance of  the  land,  under  the  rule  that  only  those  chattels  are 
"fixtures"  which  are  so  attached  to  the  freehold  that  from 
the  intention  of  the  parties  and  the  uses  to  which  the  chattels 
are  put  the  annexation  is  presumed  to  be  permanent  or  a  re- 
moval would  cause  serious  injury  to  the  freehold.  Hickman  v. 
Booth,  32. 

2.  Champerty  and  maintenance.    Grants  of  land  /tcW  adversely. 

Where  land  capable  of  cultivation  was  occupied  only  occasionally 
for  logging  operations  by  an  adverse  holder,  there  was  no  such 
adverse  possession  as  would  make  a  conveyance  by  the  owner 
champertous  and  void  under  Shannon's  Code,  sec.  3175,  provid- 
ing that  if  any  person  out  of  possession  sells  any  lands  adversely 
held,  champerty  shall  be  presumed  until  the  purchaser  shows 
the  hona  fides  of  such  sale.     Gernt  v.  Floyd,  119. 

3.  Champerty  and  maintenance.     Grant  of  lands  held  adversely. 
Character  of  adverse  holding. 

Adverse  possession  necessary  to  render  void  for  champerty  a  con- 
veyance executed  by  a  party  out  of  possession  must  be  at  least 
as  high  in  character  as  the  adverse  possession  giving  title  by 
continuance.    lb. 
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CORPORATIONS. 

1.  Foreign  corporations.    Privilege  tax. 

The  legislature  has  supreme  control  over  foreign  corporations 
in  so  far  as  it  does  not  affect  Interstate  commerce,  and  may 
exact  such  conditions  and  impose  such  taxes  as  it  chooses 
on  the  privilege  to  do  business  within  the  State.  Poller  Co,  v. 
Ooodloe,  490. 

2.  Commerce.    Interstate  commerce.    Regulation.    State  tax.    Privi- 
lege tax. 

The  fact  that  a  corporation  is  engaged  in  interstate  commerce 
does  not  exempt  its  property  from  a  State  tax,  or  preclude  the 
State  from  imposing  a  privilege  tax  on  its  right  to  enter  an- 
other State  to  do  business,  and  the  State  may  resort  to  the 
capital  stock  or  receipts  on  property  employed  in  interstate 
commerce  to  fix  the  value  of  such  privilege  tax,  if  the  receipts 
and  capital  are  not  taxed  as  such.    Ih. 

COSTS. 

1.  In  criminal  prosecutions.    Liability  in  county.    Appeal  costs. 
Statute. 

Under  Shannon's  Code,  sec.  7619,  subsec.  2,  and  sec.  7621,  regu- 
lating the  taxing  of  costs  in  criminal  cases  to  State  or  county, 
where  defendants  were  convicted  of  misdemeanors,  and  nolle 
prosequis  were  entered  after  reversal  on  appeal,  the  costs  of 
the  transcripts  on  appeal  and  those  accruing  in  the  supreme 
cases,  applies  only  to  trial  costs,  not  costs  on  appeal.  Working 
and  Dorris  v.  State,  186. 

2.  In  criminal  prosecutions.     Trial  court  costs.    Jarvis  law. 
Acts  1897,  ch.  20,  regulating  the  taxation  of  costs  in  criminal 

cases,  applies  only  to  trial  costs,  not  costs  on  appeal.    lb. 

• 

3.  In  criminal  prosecutions.    Motion  to  retax. 

Where  transcripts  on  appeal  from  convictions  for  misdemeanors 
were  not  filed  with  the  supreme  court  by  clerk  of  the  trial 
court  until  after  the  forty  days  prescribed  as  a  limit  by  rule 
7  of  the  court,  such  ground  for  objecting  to  the  taxing  of  the 
costs  of  such  transcripts  to  the  county  cannot  be  set  up  on 
motion  by  the  county  to  retax  them  to  the  State,  made  in  the 
appellate  court  after  the  case  has  been  disposed  of  in  the  trial 
court  and  its  term  closed.    lb. 

COUNTIES. 

1.    Bridges.     Contracts.    Bridge  on  county  line. 
Under  Shannon's  Code,  sec.  1709,  providing  that  when  a  bridge 
is  necessary  over  a  creek  or  river,  which  divides  any  county 
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from,  another,  the  county  court  of  each  county  shall  join  in 
an  agreement  for  building  and  maintaining  a  bridge,  and  the 
charge  shall  be  defrayed  by  both  counties  in  proportion  to 
the  number  of  taxable  polls  in  each,  and  section  1710,  providing 
that  every  such  contract,  agreement,  and  order  shall  bind  the 
county  that  makes  or  enters  into  it,  the  provision  for  dividing 
the  cost  of  such  bridge  in  proportion  to  the  taxable  polls  in 
each  county  is  directory,  not  mandatory,  and  the  counties, 
as  bodies  corporate,  can,  under  their  general  power  to  make 
contracts,  agree  to  divide  the  cost  of  constructing  such  bridge 
equally  or  in  any  other  ratio  they  may  agrree  on.  Davidson 
County  V.  Sumner  County,  441. 

2.   Constitu^tional  law.    Due  process  of  law.    Forfeiture  of  turn^ 

pike  charter.  ^'Property." 
Shannon's  Code,  sec.  1748  et  seq.,  providing  that  the  county  oourt 
of  each  county  shall  appoint  three  superintendents  of  turnpike 
roads  and  toll  bridges,  to  see  that  they  are  kept  in  repair  as  re- 
quired by  law,  and  that  whenever,  in  the  opinion  of  a  majority 
of  them,  any  road  or  bridge  shall  be  in  bad  condition,  they  may 
open  the  gates  until  it  is  put  in  good  order,  receiving  for  their 
services  such  compensation  as  the  county  court  may  allow 
payable  by  the  owners  of  such  roads  and  bridges,  and  that  any 
owner  demanding  any  toll  or  closing  any  gate  required  to  be 
kept  open  may  be  indicted,  and  on  conviction  its  charter  for- 
feited, was  not  intended  to  abate  a  nuisance,  but  to  impose  a 
penalty  for  neglect,  and  to  force  the  performance  of  a  duty  by 
declaring  a  forfeiture  of  the  right  to  take  toll,  which  is  an 
attribute  or  usufruct  of  property,  and  hence  "property"  and,  so 
construed,  violates  the  due  process  clause  of  Const.  U.  S. 
Amend.  14,  and  Const.  Tenn.  art.  1,  sec.  8,  declaring  that  no  one 
shall  be  deprived  of  his  property,  but  by  the  law  of  the  land. 
State  V.  Del  Rio  Turnpike  Co.,  600. 

COURTS. 

1.  Sunday.    Trial. 

Unless  authorized  by  statute,  court  cannot  be  held  on  Sunday; 
hence  it  is  improper  for  the  judge  in  a  criminal  case  to  charge 
the  jury  on  Sunday.    Moss  v.  State,  94. 

2.  Common  law.    Existence  of  custom.    Question  for  court. 
Every  general  custom  is  a  part  of  the  common  law,  and  the  ex- 
istence of  a  general  custom,  as  the  one  not  to  hold  court  on 
Sunday,  is  a  question  for  the  courts.    Ih. 
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3.  Sunday.    Holding  of  court 

The  common-law  rule»  that  court  cannot  be  held  nor  ordinary 
business  transacted  upon  Sunday,  is  recognized  by  Code  1858, 
sees.  1723,  1724,  ^02  (Shannon's  Code,  sees.  3029,  3031,  4623), 
prohibiting  the  carrying  on  of  ordinary  duties  on  that  day. 
76. 

4.  Sunday.    Charging  of  jury.    Holding  court. 

The  charging  of  a  Jury  is  a  high  Judicial  function,  and,  when 
the  Jury  were  charged  on  Sunday,  court  was  held  on  that  day. 
16. 

5.  Criminal  law.    Appeal.    Review.    Harmless  error. 

Where  court  was  improperly  held  on  Sunday,  such  action  can- 
not  be  disregarded  as  a  mere  irregularity,  under  Acts  1911, 

ch.  32,  for  it  is  equivalent  to  holding  court  at  a  place  not 
authorized.    Ih. 

COVENANTS  OF  WARRANTY. 
See  Wasbanties. 

COVERTURE. 

Appeal  and  error.  Contract  of  wife.  Defence  of  coverture.  Plead- 
ing in  lower  court. 
The  defense  of  coverture,  being  a  personal  privilege,  to  pre- 
vent a  personal  Judgment  against  a  married  woman  on  her 
notes,  must  be  pleaded  in  the  trial  court,  and  cannot  be  as- 
serted for  the  first  time  on  appeal.    Boshwitz  v.  Lawhorn,  705. 

CRIMES  AND  PUNISHMENT. 

Criminal  law.  Punishment.  Assessment  by  jury.  Statutory  pro- 
visions. 
Shannon's  Code,  sec.  7206,  was  not  repealed  by  Acts  1913,  ch.  8, 
sec.  1,  providing  that  whenever  any  person  over  eighteen  is 
convicted  of  any  felony,  or  other  crime  punishable  by  imprison- 
ment in  the  penitentiary,  the  court  shall  sentence  such  person 
to  the  penitentiary  for  an  indefinite  period  not  to  exceed  the 
maximum  term  provided  by  law  for  the  crime  for  which 
he  was  convicted  and  sentenced,  provided  that  this  shall  not 
interfere  with  the  operation  of  statutes  providing  for  punish- 
ment for  certain  offenses  by  fine  or  imprisonment  in  the  county 
Jail  or  both,  as  felonies  to  which  section  7206  relates  are  not 
offenses   punishable   by   imprisonment   in   the   penitentUry   if. 


752  INDEX.  [131  Tenn. 


CRIMINAL  LAW. 


CRIMES  AND  PUNISHMENT—Continued. 

in  the  opinion  of  the  Jury,  they  merit  a  less  punishment  than 
twelve  months  in  the  penitentiary,  and  moreover  the  proviso 
excludes  section  7206  from  the  purview  of  chapter  8.  State  v. 
Chadmcky  354. 

CRIMINAL  LAW. 

1.  Limitation  of  prosecutions.    Commencement  of  prosecution  for 
misdemeanor.    Indictment  charging  felony. 

When  a  defective  indictment,  found  within  twelve  months,  charg- 
ing assault  and  battery  with  intent  to  rape  was  too  defective 
to  support  conviction  and  was  recommitted  to  the  grand  Jury 
by  the  court,  a  new  and  valid  indictment  being  returned  on 
which  defendant  was  acquitted  of  the  felony,  but  convicted  of 
a  simple  assault,  there  was  such  an  institution  of  prosecution 
for  the  misdemeanor  within  a  year  as  to  bar  the  running  of 
the  statute  of  limitation  on  that  grade  of  often se.  Shannon's 
Code,  6942,  6946.    Rickey  v.  State,  112. 

2.  Health.    Regulations.     Violations. 

Where  a  detective  under  the  employment  of  the  pure  food  and 
drug  department  of  the  State  procured  from  a  physician  a 
prescription  for  morphine  for  an  alleged  friend,  but,  in  fact,  a 
fictitious  person,  and  procured  a  druggist  to  fill  the  prescrip- 
tion, the  physician  was  answerable  as  aiding  in,  and  hence  a 
principal  in,  the  druggist's  offense  of  a  sale  in  violation  of 
Pub.  Acts  1st  Extra  Sess.  1913,  ch.  11,  prohibiting  the  sale  of 
morphine,  but  permitting  a  physician  to  prescribe  the  same 
when  personally  attending  a  patient.    Hyde  v.  State,  208. 

3.  Acts  of  government  agents.    Defenses. 

The  physician  could  not  defend  on  the  ground  that  the  prescrip- 
tion was  procured  and  the  sale  made  for  the  purposes  of  a 
criminal  prosecution.    Ih. 

4.  Health.    Illegal  sales  of  morphine.    Defenses. 

The  physician  could  not  defend  on  the  theory  that  the  person 
prescribed  for  was  nonexistent.    lb. 

5.  Punishment.    Assessment   by  jury.    Statutory  provisions. 
Shannon's  Code,  see.  7206,  was  not  repealed  by  Acts  1913,  ch.  8, 

sec.  1,  providing  that  whenever  any  person  over  eighteen  is 
convicted  of  any  felony,  or  other  crime  punishable  by  imprison- 
ment in  the  penitentiary,  the  court  shall  sentence  such  person 
to  the  penitentiary  for  an  indefinite  period  not  to  exceed  the 
maximum  term  provided  by  law  for  the  crime  for  which 
he  was  convicted  and  sentenced,  provided  that  this  shall  not 
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interfere  with  the  operation  of  statutes  providing  for  punish- 
ment for  certain  offenses  by  fine  or  imprisonment  in  the  county 
Jail  or  both,  as  felonies  to  which  section  7206  relates  are  not 
offenses  punishable  by  imprisonment  in  the  penitentiary  if, 
in  the  opinion  of  the  jury,  they  merit  a  less  punishment  than 
twelve  months  in  the  penitentiary,  and  moreover  the  proviso 
excludes  section  7206  from  the  purview  of  chapter  8.  State  v. 
Chadwick,  314. 

6.  Convicts.     Trial.    Pendency  of  prior  sentence. 

One  under  conviction  and  imprisoned  In  the  penitentiary  may  be 
brought  to  trial  and  sentenced  for  another  crime,  whether 
charged  to  have  been  committed  before  or  during  such  im- 
prisonment.   Arrowsmith  v.  State,  480. 

7.  Right  to  speedy  trial.    Pendency  of  prior  sentence. 

The  rights  of  one  under  confinement  for  another  crime  to  a 
speedy  trial  are  not  abridged  or  deferred  until  termination  of 
his  sentence.    Ih. 

DAMAGES. 

1.  Covenants.    Breach. 

Where,  in  a  suit  by  a  grantee  for  breach  of  general  covenant 
of  warranty  and  against  incumbrances,  because  of  railroad 
tracks  and  rights  of  way  over  the  land,  the  evidence  showed 
that  the  railroads  were  beneficial  to  the  premises,  the  grantee 
could  not  recover  substantial  damages.    Schwartz  v.  Black,  360. 

2.  Covenants.    Covenants  of  warranty  and  against  incumbrances. 
Breach. 

Railroad  tracks  in  existence  and  operation  across  a  tract  of  land, 
when  conveyed  by  deed  containing  a  covenant  of  warranty  and 
against  incumbrances,  are  incumbrances,  where  the  grantee, 
though  inspecting  the  premises  before  purchase,  was  misled 
by  the  grantor  into  believing  that  the  railroads  were  paying 
rent  for  the  right  of  way,  but  the  grantee  could  only  recover 
nominal  damages,  where  the  railroads  greatly  benefited  the 
premises.    lb. 

DEBTOR  AND  CREDITOR. 

Payment.    Payment  by  note.    Intent. 

The  taking  of  the  note  of  a  debtor  does  not  extinguish  the  original 

debt,  nor  operate  as  a  payment,  unless  so  intended  or  agreed 

between  the  parties,  though  it  may  extend  the  time  of  payment; 

and  if  for  any  reason,  without  fraud,  the  creditor  loses  his 
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right  to  sue  on  the  note,  he  may  sue  on  the  original  indebted- 
ness.    Grocery  Co.  v.  Marshall^  270. 

DEEDS. 

1.  Assignments  for  benefit  of  creditors.    Deed  J>y  assignee.    Cer- 
tainty, 

A  deed  reciting  that  it  was  nuade  individually  and  as  assignee, 
and  that  an  assignment  was  made  on  a  specified  day,  and 
signed  individually  and  as  assignee,  is  too  indefinite  to  show 
that  the  grantor  was  an  assignee  for  benefit  of  creditors,  en- 
titled to  sell  the  property.    Coal  Co.  v.  Taylor^  11. 

2.  Acknowledgment.    Certificate   of    acknowledgment.    Sufficiency. 
A  certificate  of  acknowledgement  to  a  deed,  which  recites  that 

the  acknowledger  was  personally  known  to  the  oflEicer,  and  that 
she  acknowledged  the  foregoing  deed  to  be  her  act  and  deed  for 
the  purposes  therein  contained,  is,  when  considered  with  the 
deed,  sufficient,  though  it  omits  the  statutory  words  "the  within 
named  bargainor."    Willingham  v.  Potter,  20. 

3.  Execution.    SherifTs  deed  as  prima  facie    evidence    of    facts 
recited. 

Under  Acts  1901,  ch.  145,  sees.  1,  2,  providing  that  deeds  by  a 
sheriff  to  land  sold  by  a  former  sheriff  shall  be  piirno  jaci' 
evidence  of  the  truth  of  all  statements  and  recitals  contained 
therein,  such  a  sheriff's  deed,  reciting  that  such  notice  was 
given,  was  prima  fade  evidence  that  notice  was  given  under 

Shannon's  Code,  sec.  4770,  providing,  relative  to  execution  sales, 
that  If  the  defendant  Is  in  actual  possession  and  occupation, 
the  officer  having  the  execution  shall,  at  lease  twenty  days 
before  the  sale,  serve  notice  of  the  levy  of  the  execution  and 
the  time  and  place  of  sale.    York  d  Robinson  v.  Byars,  38. 

4.  Description.    Property  conveyed. 

Where  any  reasonable  construction  of  a  deed  will  render  a  descrip- 
tion sufficiently  definite  to  show  what  property  was  Intended  to 
be  conveyed,  the  court  should  adopt  such  construction.  Gernt 
V.  Floyd,  119. 

5.  Description.    Property  conveyed. 

Where  the  description  In  a  deed  Is  uncertain,  the  court  should 
adopt  the  viewpoint  of  the  parties,  and  hold  the  deed  valid.  If 
a  sufficient  description  may  be  found  from  a  consideration  of 
the  recitals  and  the  presumptions  naturally  arising  therefrom. 
76. 
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6.  Champerty   and   maintenance.    Grant  of   land  held  adversely. 
Burden  of  proof. 

The  burden  of  proof  was  on  defendant  in  ejectment  to  show  that 
a  deed  in  the  claimant's  chain  of  title  was  void  for  champerty, 
as  having  been  executed  by  the  grantor  when  the  land  was 
adversely  held.    76. 

7.  Equity.    Proceedings.    Introduction  of  documents. 

In  equity,  a  deed  which  proves  itself  is  admissible  without  notice, 
the  matter  being  governed  by  the  ancient  chancery  practice; 
neither  the  statute  nor  court  rules  having  prescribed  the 
practice.    Iron  Co.  v.  Railroad,  221. 

8.  Vendor  and  purchaser.    Vendor's  lien.    Priority   between  lien 
and  judgment. 

Where  a  deed  retained  no  lien  for  the  purchase  price,  the 
vendor,  upon  a  subsequent  reconveyance  to  him  in  satisfaction 
of  the  unpaid  balance  of  the  purchase  price,  did  not  stand  in 
the  same  position  as  though  he  had  brought  a  suit  for  the 
enforcement  of  his  implied  lien,  and,  until  his  deed  was  regis- 
tered, a  creditor,  by  levying  upon  the  land  under  an  execution 
on  a  judgment  against  the  vendee,  could  acquire  rights  superior 
to  the  vendor.    Hood  v.  Hogue,  421. 

9.  Construction. 

All  parts  of  a  deed  must  be  construed  together  without  regard 
to  its  formal  divisions.    Brier  Hill  Collieries  v.  CFernt,  542. 

10.  Construction.    Estates  conveyed.    Limitations. 

The  quoted  words  in  a  deed  which  conveys  described  land  and 
which  declares  that  the  grantors  convey  "all  their  right,  title, 
claim,  and  interest  in"  the  land  described,  limit  the  conveying 
words  and  restrict  them  to  the  grantor's  interest  therein  at 
the  time  of  the  making  of  the  deed.    26. 

11.  Construction.    Estates  conveyed. 

A  deed,  which  purports  to  convey  all  the  grantor's  title  and  which 
refers  to  his  title  papers  which  purport  to  convey  an  estate 
in  fee  to  the  grantor,  incorporates  the  title  papers  and  the 
title  of  the  grantor  passes,  and  where  the  grantor  has  only 
deeds  giving  color  of  title  the  color  of  title  only  is  passed. 
16. 

12.  Ejectment.    Issues.    Equitable  relief. 

The  court  in  ejectment  may  not  reform  deeds  to  the  parties 
where  their  grantors  are  not  parties  to  the  suit.    lb. 
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13.  Conditions.    Change  by  subsequent  deed. 

An  agreement  that  a  tract  shall  not  be  conveyed  may  he  modified 
by  a  subsequent  deed,  which  will  stand  unless  reformed  in  a 
suit  therefor.    Brier  Hill  Collieries  v.  Gernt,  542. 

14.  Description.    Property  conveyed. 

A  deed,  which  describes  the  land  conveyed  by  grant  number 
and  by  metes  and  bounds,  and  which  concludes  "including 
5,000  acres,  platting  out  3,000  acres,  prior  claims,  and  leaving 
2,000  acres  by  estimation,"  passes  title  to  a  parcel  within  the 
grant  where  the  parcel  was  included  in  an  Inferior  grant  and 
where  there  was  no  adverse  possession  thereof.    Ih. 

DEMURRER. 

Scire  facias.    Requisites  of  writ.    Manner  of  testing. 
The  writ  of  scire  facias  may  be  tested  by  demurrer,  or  if  fatally- 
defective  by  writ  of  error  or  appeal.     Btate  ex  rel.,  Bormer  v. 
Andrews,  554. 

DISBARMENTS. 

Attorney  and  client.    Conviction  of  crime.    Statute. 

Shannon's  Code,  sees.  5781-5783,  provide  that  charges  preferred 
against  an  attorney  shall  be  in  writing,  and  a  copy  furnished 
the  attorney,  authorize  the  courts  to  strike  from  their  rolls 
any  attorney  gruilty  of  misdemeanor,  inconsistent  with  his  pro- 
fessional duties,  and  declare  that  one  so  stricken  may  not  prac- 
tice in  any  court  of  record.  Acts  1903,  ch.  247,  establishes 
a  State  board  of  law  examiners,  and  sections  3-5  thereof  pro- 
vide for  certification  by  the  board,  and  a  rule,  authorized  by 
section  6  thereof,  provides  that  an  applicant,  on  presentation 
of  his  duly  authenticated  license  from  another  State,  may  be 
admitted  without  examination,  if  the  board  is  satisfied  that  he 
is  worthy.  Respondent  presented  a  license  to  practice  in  Mary- 
land, but  did  not  inform  the  board  that  he  had  there  been 
convicted  of  obtaining  money  under  false  pretenses  and  served 
a  jail  sentence,  and  claimed  that  when  he  applied  he  had  no 
knowledge  of  a  proceeding  disbarring  him  from  practice  In 
Baltimore  City.  There  was  also  evidence  of  complaints  against 
his  professional  conduct  in  the  State  in  his  dealings  with  poor 
and  ignorant  clients.  Held,  that  respondent  had  fraudulently 
withheld  information  which  he  was  bound  to  disclose  to  the 
board,  and  that  his  license  would  be  canceled  and  his  name 
stricken  from  the  rolls.     State  Board  v.  Shimer,  343. 


131  Tenn.]  INDEX.  757 


DIVORCE— EJECTMENT. 


DIVORCE. 

1.  Statute.     Two  years*  residence  as  prerequisite  to  right  of  com- 
plainant to  avail  herself  of  respondent's  acts  in  another  State. 

Although  complainant  in  divorce  has  not  resided  In  this  State 
for  two  years,  if  her  complaint  sets  out  sufficient  facts  as  having 
taken  place  In  this  State  to  justify  a  decree  by  themselves, 
the  complaint  is  good;  but  to  take  advantage  of  acts  occurring 
in  another  State  she  must  have  resided  here  for  the  two  years 
next  preceding  the  institution  of  her  action.  Fitzpatrick  v.  Fitz- 
patrick,  54. 

2.  Pleadings.    Allegations  of  complaint.    Sufficiency  under  statute. 
Allegations  in  a  complaint  for  divorce  that  defendant  became 

drunk,  that  he  cursed  his  wife  and  her  family,  that  he  left  her 
at  the  home  of  her  parents,  saying  that  he  should  not  return, 
being  sober  at  the  time,  that  he  accused  complainant  of  lying 
when  she  told  him  that  she  had  opened  a  letter  of  his  only  by 
mistake,  and  threatened  to  report  her  to  the  postal  authori- 
ties, that  he  finally  left  complainant  at  her  parents'  home  in 
Nashville,  and  returned  to  his  own  in  Philadelphia,  and  had 
not  returned,  that  he  had  contributed  nothing  to  the  support 
of  complainant  and  their  child,  and  that  he  had  published 
in  the  Nashville  papers  notices  that  he  would  not  be  respon- 
sible for  her  debts,  giving  her  maiden  as  well  as  her  married 
name,  are  allegations  of  cruel  treatment  and  failure  to  provide 
sufficient  to  justify  a  divorce  from  bed  and  board  at  least,  under 
Shannon's  Code,  sec.  4202,  providing  that  it  shall  be  a  ground 
for  divorce  from  bed  and  board  of  the  bonds  of  matrimony 
in  the  discretion  of  the  court  (1)  if  the  husband  by  cruel 
treatment  renders  it  unsafe  or  improper  for  the  wife  to  cohabit 
with  him,  and  (3)  if  he  has  refused  or  neglected  to  provide  for 
her.    Jb. 

DURESS. 

Taxation.  Recovery  of  taxes  paid.  Payment  under  duress. 
Payment  under  protest,  reserving  the  right  to  sue  for  recovery, 
of  the  privilege  tax  required  of  foreign  corporations  by  Acts 
1909,  ch.  504,  the  failure  to  pay  which  would  have  required  the 
corporation's  factory  to  remain  Idle,  and  would  have  rendered 
its  contracts  void,  is  made  under  duress,  and  not  voluntarily. 
Power  Co.  v.  Goodloe,  490. 

EJECTMENT. 

1.    Champerty   and   maintenance.     Grant   of   land   held   adversely. 

Burden  of  proof. 
The  burden  of  proof  was  on  defendant  in  ejectment  to  show  that 
a  deed  in  the  claimant's  chain  of  title  was  void  for  champerty. 
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as  having  been  executed  by  the  grantor  when  the  land  was 
adversely  held.    Gemt  v.  Floyd,  119. 

2.  Issues.    Equitable  relief. 

The  court  in  ejectihent  may  not  reform  deeds  to  the  parties 
where  their  grantors  are  not  parties  to  the  suit  Brier  Hill 
Collieries  v.  Gernt,  542. 

3.  Parties.    Statutory  provisions. 

Under  Shannon's  Code,  sec.  4970,  providing  that  any  person, 
having  a  valid  subsisting  legal  interest  in  real  property  and 
a  right  to  the  immediate  possession  thereof  may  maintain 
ejectment  therefor,  plaintiff  in  ejectment  must,  to  succeed, 
show  both  legal  title  and  right  to  immediate  possession,  and 
one  who  has  executed  a  deed  of  trust  to  secure  a  debt,  retain- 
ing the  right  of  possession  until  default,  may  not  maintain 
ejectment  without  joining  the  trustee  or  mortgagee,  for  he  has 
not  the  legal  title.    Ih. 

EVIDENCE. 

1.  Opinions  of  witnesses.    Admissihility, 

In  a  proceeding  to  establish  a  will,  an  agreement  that  an  earlier 
will  was  the  last  valid  will  of  the  testatrix,  signed  by  a  number 
of  parties.  Including  the  person  named  as  executor  in  both  wills* 
by  his  attorney,  and  claimed  to  have  been  subsequently  ratified 
by  the  executor,  was  properly  excluded,  as  it  would  have  shed  no 
light  upon  the  issue,  but  would  merely  have  shown  that  the 
executor  and  his  attorney  at  one  time  believed  the  earlier  will 
was  the  last  will  of  the  testatrix,  and  this  was  merely  a  matter 
of  opinion  and  incompetent  as  evidence.     Murrell  v.  Rich,  378. 

2.  Master  and  servant.     Tort  of  servant.     Wrongful   killing   hy 
special  policeman.    Scope  of  employment. 

In  an  action  against  property  owners,  who  had  Jointly  hired  a 
•  special  policeman,  for  the  wrongful  act  of  such  officer  in  killing 
one  whom  he  suspected  of  wrongdoing  on  one  of  the  subscrib- 
er's premises,  evidence  as  to  whether  the  killing  was  within 
the  general  scope  of  the  officer's  authority  held  sufficient  to 
sustain  a  verdict  for  plaintiff.     Terry  v.  Buford,  451. 

3.  Damages.    Physical  examination  of  person  injured.    Report  of 
examination. 

A  physician,  appointed  by  the  court  to  examine  plaintiff,  suing 
for  a  personal  injury,  must  file  a  report,  stating  in  detail  the 
results  of  his  examination,  and  the  report  should  be  open  to 
inspection  of  counsel  of  both  parties,  but  not  for  use  as  evi- 
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dence,  except  for  cross-examination  of  the  physician  when  in- 
troduced as  witness  at  the  trial.     Williams  v.  Iron  Works,  683. 

4.   Damages.    Physical  examination  of  the  person  injured.    Refusal 

of  plaintiff  to  submit  to  examination.  Trial. 
Refusal  of  plaintift  suing  for  a  personal  injury  to  submit  to  a 
physical  examination  by  a  physician  may  be  proved  on  the  trial, 
and  commented  on  in  argument  before  the  Jury,  in  case  no  ap- 
plication for  an  examination  is  made  to  and  acted  on  by  the 
court.    /&. 

EXAMINATION— PHYSICAL. 
See  Pleading  and  Practice. 

EXECUTION  SALES. 

1.  Execution.    Sheriffs  deed  as  prima  facie  evidence  of  facts  recited. 
Under  Acts  1901,  ch.  145,  sees.  1,  2,  providing  that  deeds  by  a 

sheriff  to  land  sold  by  a  former  sheriff  shall  be  prima  facie 
evidence  of  the  truth  of  all  statements  and  recitals  contained 
therein,  such  a  sheriff's  deed,  reciting  that  such  notice  was 
given,  was  prima  facie  evidence  that  notice  was  given  under 
Shannon's  Code,  sec.  4770,  providing,  relative  to  execution  sales, 
that  if  the  defendant  is  in  actual  possession  and  occupation, 
the  officer  having  the  execution  shall,  at  least  twenty  days 
before  the  sale,  serve  notice  of  the  levy  of  the  execution  and 
the  time  and  place  of  sale.    York  d  Robinson  v.  Byars,  38. 

2.  Selling  different  parcels  in  one  body. 

Where  an  execution  debtor  owned  three  small  tracts  of  land 
acquired  from  different  persons  by  different  deeds  which  were 
separately  fenced  and  separated  from  each  other  by  roads, 
and  each  of  which  had  upon  it  a  dwelling  house  and  other 
buildings,  and  was  occupied  by  a  different  person,  the  sale  of 
the  three  tracts  in  one  body  under  an  execution  was  void. 
lb. 

FIXTURES. 

Nature  of  *' fixture."  Telephone  instrument. 
A  telephone  instrument  installed  in  a  house  in  the  ordinary 
manner  is  not  a  ''fixture,"  and  does  not  pass  with  the  convey- 
ance of  the  land,  under  the  rule  that  only  those  chattels  are 
"fixtures"  which  are  so  attached  to  the  freehold  that  from 
the  intention  of  the  parties  and  the  uses  to  which  the  chattels 
are  put  the  annexation  is  presumed  to  be  permanent  or  a  re- 
moval would  cause  serious  injury  to  the  freehold.  Hickman  v. 
Booth,  32. 
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See  Cabriers. 
FRAUD. 

1.  Alteration  of  instruments.    Notes.    Effect.    Extinguishment  of 
debt. 

A  debtor  executed  a  series  of  eleven  notes  falling  due  each  two 
months,  there  being  no  apparent  intention  at  the  time  that  they 
should  extinguish  the  creditor's  original  demand  for  payment  of 
goods  sold,  and  the  creditor  thereafter  wrote  in  each  note 
a  clause  to  the  effect  that  it  was  one  of  a  series,  and  that,  on 
default  in  payment  of  any  note,  all  became  due  and  payable, 
without  notice  to  the  debtor  until  he  called  to  make  the  first 
payment,  which  insertions  destroyed  the  whole  advantage  the 
debtor  had  gained  by  closing  .the  account  and  substituting  the 
notes  so  as  to  relieve  him  of  financial  embarrassment  Held, 
that  such  act  was  a  constructive  fraud  or  attempt  to  gain 
an  advantage  over  the  debtor,  and  not  only  destroyed  the 
notes  but  also  extinguished  the  account  for  which  they  were 
given,  though,  if  the  alteration  had  been  without  fraudulent 
intent,  it  would  have  destroyed  the  note,  but  not  have  extin- 
guished the  account.     Grocery  Co.  v.  Marshall,  270. 

2.  Banks  and  hanking.     Officers.     Act  in  excess  of  authority.    Im- 
putation of  knowledge. 

Where  the  vice  president  of  the  N.  Bank,  in  treating  with  the  M. 
Bank  for  the  purchase  of  its  stock,  ostensibly  for  the  N.  Bank, 
but  in  reality  for  himself,  was  acting  fraudulently  and  in  his 
own  interest,  perpetrating  a  fraud  on  both  banks,  his  knowledge 
could  not  be  Imputed  to  the  N.  Bank,  to  bind  it  under  the  terms 
of  the  transaction  as  consummated  by  him.    Wood  v.  Oreen,  583. 

HOMICIDE. 

Punishment.  Assessment  by  jury.  Statutory  provisions. 
Under  Shannon's  Code,  sec.  7206,  providing  that  in  no  case  shall 
any  person  convicted  of  a  felony  be  confined  for  less  than 
twelve  months  in  the  penitentiary,  and  that  whenever,  in  the 
opinion  of  the  jury,  the  offense  merits  a  less  punishment  than 
twelve  months  In  the  penitentiary,  the  jury  may  punish  by 
confinement  in  the  county  jail  for  any  less  period,  and  section 
6446,  providing  that  whoever  is  convicted  of  involuntary  man- 
slaughter shall  undergo  confinement  in  the  penitentiary  for  not 
less  than  one  nor  more  than  five  years,  on  a  conviction  for  in- 
voluntary manslaughter,  the  jury  may  assess  the  punishment  ai 
imprisonment  in  the  county  jail  for  less  than  one  year,  as  section 
7206  authorizes  such  assessment  whenever  imprisonment  in  the 
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penitentiary  for  twelve  months  Is  fixed  as  the  minimum  pun- 
ishment.    State  V.  Chadwick,  354. 

HUSBAND  AND  WIFE. 

Curtesy  initiate.  Right  of  husband  to  sue  alone  to  protect  joint 
estate  of  husband  and  wife. 
As  governor  of  the  family,  the  husband  may  control  his  wife's 
realty,  and  can  sue  for  and  collect  the  rents  thereof  when 
there  has  been  no  disseisin  of  their  joint  estate,  but  where  a 
wife  had  conveyed  her  land,  the  husband,  by  suit  in  equity 
in  the  nature  of  ejectment,  could  not  recover  possession,  rents, 
etc.,  of  the  property  on  the  strength  of  his'  estate  by  curtesy 
initiate  without  joining  his  wife  as  plaintiff;  he  being  only 
jointly  seised  with  her  in  such  case,  and  the  right  of  action,  If 
any,  beng  joint.    Bryant  v.  Freeman,  87. 

INDETERMINATE  LAW  SENTENCE. 

Pardon.    Imprisonment.    Parole. 

Under  Indeterminate  Sentence  Law  (Acts  1913,  ch.  8),  providing 
that  the  board  of  prison  commissioners  shall  constitute  a 
board  of  parole,  and  shall  have  power  to  cause  to  be  released 
on  parole  any  person  sentenced  to  confinement  in  the  peni- 
tentiary who  has  served  the  minimum  term  provided  by  law, 
that  such  convicts  while  on  parole  shall  remain  In  the  custody 
of  the  warden,  subject  to  be  returned  to  the  penitentiary  at 
any  time  upon  violation  of  the  terms  of  parole,  and  that  In 
considering  applications  for  parole  the  board  shall  not  enter- 
tain any  petition  nor  hear  any  argument  of  any  attorney  or  any 
person  unconnected  with  the  penitentiary  in  favor  of  or  against 
the  parole,  etc.,  a  prisoner  has  not  the  absolute  right  to  be 
released  upon  parole  provided  he  has  a  clean  conduct  record 
while  In  prison  and  has  served  the  minimum  term  for  his  of- 
fense, since  the  act  Invests  the  board  of  prison  commissioners 
with  discretion  as  to  the  exercise  of  the  power  conferred  In 
the  Interest  of  public  policy.     State  v.  Rimmer,  316. 

See  Paroles. 

INJUNCTION. 

Subjects.    Continuing  icrongful  acts, 
A  complaint  alleging  that  a  common  carrier  had  wrongfully  re- 
fused to  accept  complainant  as  a  passenger  and  threatened  to 
continue   such  wrongful  act  set  out  a  right  to   relief  by  In- 
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Junction,  on  the  ground  that  a  single  action  was  a  more  ade- 
quate remedy  than  an  action  or  actions  at  law  for  damages. 
Hogan  v.  Railroad,  241. 

INNS  AND  INNKEEPERS. 

lAen,      Nature. 

The  common-law  lien  of  an  innkeeper  attaches  to  personal  prop- 
erty in  possession  of  a  guest,  as  a  conditional  buyer,  provided 
the  innkeeper  had  no  notice  of  the  nature  and  extent  of  the 
guest's  title  when  the  property  was  brought  to  the  inn;  such 
lien  being  given  by  way  of  recompense  for  his  obligation  to 
receive  the  guest  and  his  baggage.    Shaw  v.  Webb,  173. 

INSTRUCTIONS. 

1.  Trial,    Motion  for  new  triah 

A  motion  for  a  peremptory  instruction  is  not  a  waiver  of  other 
objections,  nor  is  reliance  on  other  matters  in  the  motion  for 

.  new  trial  a  waiver  of  the  motion  for  peremptory  instruction. 
Barnes  v.  Noel,  126. 

2.  Railroads.    Crossing  accidents.    Watchman.    Duty  of  care. 

While  a  traveler  is  not  entitled  to  rely  solely  upon  the  absence 
of  a  watchman  at  a  railroad  crossing  as  an  indication  of  safety, 
yet  the  absence  may  be  considered  by  the  jury  on  whether  the 
traveler's  failure  to  take  precautions  was  contributory  negli- 
gence;  hence  a  charge  declaring,  as  a  matter  of  law,  that  a 
traveler's  failure  to  stop,  look,  and  listen  could  not,  in  the 
absence  of  the  watchman,  be  considered  contributory  negli- 
gence, is  error.    Railroad  Co.  v.  Gilbert,  201. 

3.  CriminaJ  law.    Necessity  of  requests. 

Under  Shannon's  Code,  sec.  7188,  providing  that  it  shall  be  the 
duty  of  all  judges,  in  charging  juries  in  criminal  prosecutions 
for  felonies  wherein  two  or  more  grades  or  classes  of  offense 
may  be  included  in  the  indictment,  to  charge  as  to  all  of  the 
law  of  each  offense  included,  without  any  request  on  the  part 
of  defendant  to  do  so,  on  a  trial  for  involuntary  manslaughter 
the  court  without  request  should  have  charged  the  provisions 
of  section  7206  relative  to  assessing  the  punishment  at  im- 
prisonment in  the  county  jail,  and  it  was  error  to  refuse  a 
request  for  such  an  instruction.     State  v.  Chadwick,  354. 


131  Tenn.]  INDEX.  763 

INSURANCE. 

INSURANCE— Continued. 

1.  Ouaranty    and    indemnity    insurance.    Recovery    of    premiunu 
Apportionment. 

Where  a  county  trustee  gave  bond  with  a  surety  company  as 
surety  for  the  faithful  performance  of  his  duties,  and  paid  a 
premium  of  $4,000  In  advance,  and  died  after  six  months,  during 
which  time  the  bulk  of  the  funds  passing  through  his  hands 
were  collected  and  disposed  of,  his  administratrix  could  not 
recover  back  one-half  of  the  premium,  since  the  risk  had 
attached,  and  neither  it  nor  the  premium  could  be  apportioned. 
Crouch  v.  Surety  Co.,  260. 

2.  Pleading.    Answer.    When  necessary. 

Where  the  bill  seeking  a  recovery  of  part  of  advance  premium 
paid  for  surety  bond  on  ground  of  insured's  death  at  expiration 
of  half  of  period  raised  questions  of  estoppel  and  waiver  which 
the  demurrer  did  not  reach,  such  questions  required  an  answer. 
J6. 

3.  Life  insurance.    Suicide.      Exchange  of  policy. 

In  1910  insured  took  out  a  life  insurance  policy  for  five  years, 
which  provided  that  he  might,  at  any  premium  date,  exchange 
it  for  any  form  of  policy  then  in  use,  at  the  premium  nxed 
by  his  age  at  the  time  the  exchange  was  made,  or  at  the  age 
of  the  original  policy,  by  paying  the  difference  in  premiums 
for  the  past  years,  with  interest.  The  policy  also  provided 
that  in  case  of  suicide  within  one  year  from  its  date  the  com- 
pany should  be  liable  only  for  the  amount  of  the  premiums  paid. 
Four  years  thereafter  insured  demanded  an  exchange  of  his 
policy  for  another  form,  refusing  to  make  a  new  application 
with  health  certificate,  and  the  company  made  the  exchange 
on  the  old  application,  stating  that  the  new  policy  was  issued 
in  exchange  for  the  former  one.  The  premium  paid  was  the 
premium  for  the  age  of  insured  at  that  time.  The  new  policy 
provided  that  in  case  of  suicide  "within  one  year  from  the  date 
on  which  this  insurance  begins,"  the  limit  of  recovery  should  be 
the  premiums  paid.  Insured  committed  suicide  six  months 
after  the  change  was  effected,  and  the  beneficiary  refused  the 
company's  tender  of  the  premium  paid  on  the  exchange  policy. 
Heldy  that  the  two  policies  were  in  effect  one  and  the  same 
contract,  and  that  the  insurance  began,  within  the  meaning 
of  the  suicide  clause  in  the  second  policy,  at  the  time  of  the 
issuance  of  the  original  policy.     Silliman  v.  Ins.  Co.,  303. 

4.  Life  insurance.    Suicide  clause.    Construction. 

A  provision  in  a  life  insurance  policy,  limiting  recovery  thereon 
to  the  amount  of  the  premium  in  case  of  suicide  while  sane 
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or  insane  within  one  year  from  the  date  thereof,  is  reasonable » 
and  should  be  favorably  considered  by  the  courts  to  prevent 
fraud  on  the  companies.    8illiman  v.  Ins.  Co.,  303. 

5.  Fire  insurance.    Right  of  mortgagee. 

A  fire  policy  stipulated  that  with  insurer's  consent  an  interest 
under  the  policy  might  exist  in  favor  of  a  mortgagee  on  condi- 
tions attached  to  the  policy,  and  that  insurer  should  not  be 
liable  for  a  greater  proportion  of  any  loss  than  the  amount 
insured  bore  to  the  whole  insurance,  valid  or  not,  and  per- 
mitted other  insurance.  Subsequently  insured  gave  a  mort- 
gage, and  a  rider  attached  to  the  policy  provided  that  loss, 
if  any,  should  be  payable  to  the  mortgagee  as  his  interest 
might  appear,  but  that  in  case  of  any  other  insurance  the  in- 
surer should  not  be  liable  for  a  greater  proportion  of  any  loss 
than  the  sum  insured  bore  to  the  whole  amount  of  insurance 
on  the  property.  Insured  had  procured  another  policy,  of  which 
the  mortgagee  had  no  knowledge.  Held,  that  the  contract  evi- 
denced by  the  rider  was  distinct  from  the  policy,  and  pro- 
tected the  mortgagee  to  the  extent  of  his  interest,  to  the  amount 
of  the  face  of  the  policy,  if  necessary,  and  the  stipulation  as 
to  contribution  In  the  policy  or  in  the  rider  did  not  limit  the 
mortgagee's  rights.    LauremH  v.  Ins.  Co.,  644. 

6.  Contracts.    Repugnant  stipulations. 

Where  two  clauses  of  a  fire  policy  are  so  repugnant  that  they 
cannot  stand  together,  the  first  governs,  rather  than  the  last, 
especially  where  the  first  clause  expresses  the  chief  object  of  the 
policy.    lb. 

7.  Fire  insurance.     ''Total  loss.*'     What  is. 

A  wooden  structure  is  a  total  loss  within  Acts  1909,  ch.  447» 
making  an  insurer  liable  for  the  amount  of  the  policy  in  the 
event  of  a  total  loss,  w^here  the  roof  and  the  walls,  excepting 
on  one  side,  and  part  of  the  front  porch  were  wholly  destroyed, 
and  the  wall  on  the  one  side  and  part  of  the  porch  were  so 
badly  burned  in  places  that  the  lumber  was  not  worth  the 
labor  of  removal,  and  the  walls  standing  were  considered  so 
dangerous  by  municipal  authorities  that  they  were  required  to 
be  taken  down,  though  the  fioor  remained  uninjured,  except 
that  a  large  hole  was  burned  through  it,  and  though  the  brick 
foundation  on  which  the  structure  stood  was  unimpaired;  since 
the  identity  and  specific  character  of  the  structure  as  a  build- 
ing were  obliterated.    lb. 
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8.  Fire  insurance.    lAability  of  insurance  company. 

An  insurance  company  may  comply  with  Acts  1909,  ch.  447,  au- 
thorizing insurance  companies  to  contract  with  insured  that  he 
shall  maintain  insurance  on  the  property  to  the  extent  of  an 
agreed  proportion  of  the  actual  cash  value  thereof,  and  pro- 
viding that  insured,  failing  so  to  do,  shall  he  a  colnsurer  to  the 
extent  that  his  insurance  then  in  force  is  less  tnan  the  amount 
of  such  agreed  proportion,  and  may  also  stipulate  the  insurable 
value  of  the  property,  but  its  failure  to  do  either  does  not  pre- 
vent the  applicability  of  the  provision  making  insurer  liable 
for  the  amount  of  the  policy  in  the  event  of  a  total  loss.    lb. 

9.  Fire  insurance.    Right  of  mortgage.    Agreements  between  mort- 
gagor and  insurer.    Effect. 

An  agreement  between  a  mortgagor  and  a  fire  insurance  com- 
pany as  to  the  amount  of  loss  payable  to  the  mortgagee  as  his 
interest  may  appear,  made  without  knowledge  of  the  mortgagee, 
is  not  binding  on  him,  and  he  may  recover  the  full  amount  of 
the  policy  in  the  event  of  a  total  loss,  if  necessary  to  satisfy 
his  interest.    lb. 

10.  Fire  insurance.    Loss.    Estoppel. 

One  may  show  that  a  fire  loss  is  more  than  that  stated  in  the 
proofs,  unless  he  has  been  guilty  of  fraud,  or  insurer  has  acted 
on  the  proofs  in  such  a  manner  that  to  permit  further  proof 
of  loss  would  be  inequitable.    lb. 

11.  Foreign  life  insurance  companies. 

Foreign  life  insurance  companies  authorized  to  do  business  in 
this  State  come  within  the  provisions  of  the  Act  of  1906,  ch. 
457,  and  ch.  441,  Acts  of  1907.    Arnold  v.  Ins.  Co.,  720. 

12.  Application  for  life  insurance  policy  no  part  of  contract  unless 
attached  to  policy. 

Representations  or  warranties  contained  in  an  application  for  a 
life  insurance  policy  are  not  available  to  the  defendant  insurance 
company  as  a  defense  in  a  suit  on  the  policy  unless  the  applica- 
tion or  a  copy  thereof  was  attached  to  the  policy  at  the  time 
it  was  issued.    lb. 

INTERSTATE  COMMERCE. 

Commerce.    Privilege  tax.     "Transaction  commercially  continuous.'' 

Laws   1909,  ch.   479,  sec.   4,  provides  that  every  corporation   or 

local  agent  having  oil  depots  or  warehouses  for  delivering  oil, 

or  any  local  agent  using  a  railroad  car  or  railroad  depot  for 

such  purpose,  shall  pay  a  privilege  tax.     Plaintiff  oil  company 
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had  its  principal  place  of  business,  and  also  its  barrel  factory, 
in  Indiana,  and  had  a  refinery  in  Illinois,  and  had  no  branch 
office  in  the  State,  but  its  salesman,  employed  on  a  salary,  and 
without  interest  in  its  collections,  took  orders  for  oil  and  bar- 
rels addressed  to  plaintiff,  which  shipped  a  tank  car  of  oil  from 
its  refinery  and  a  car  of  barrels  from  its  factory  to  a  point 
in  the  State,  consigned  to  itself,  on  arrival  of  which  the  sales- 
man notified  customers,  and,  if  they  furnished  barrels,  delivered 
oil  from  the  car,  and,  if  they  furnished  no  barrels,  took  bar- 
rels from  the  car  and  filled  them  from  the  tank  car,  and  made 
collections  at  the  time,  and  some  customers  left  their  barrels  of 
oil  at  the  side  of  the  track  for  several  days  before  removine 
them,  and  any  barrels  not  taken  away  were  reshipped  to  plain- 
tiff in  Kentucky.  Held,  that  the  barrels  were  offered  ''as  a 
part  of  a  transaction  commercially  continuous,"  and  as  inciden- 
tal to  delivery  under  the  first  act  of  transportation;  that  the 
putting  of  the  oil  in  barrels  did  not  constitute  a  local  depot; 
and  that  the  oil  and  barrels  were  within  the  protection  of  the 
commerce  clause,  and  hence  not  liable  to  the  privilege  tax. 
Refining  Co.  v.  Dalton,  329. 

2.  Commerce,    Regulation.    State  taxation. 

The  power  of  congress  over  interstate  commerce  is  supreme,  and 
the  levying  of  taxes  by  a  State  which  impedes  or  burdens  such 
commerce  is  invalid.    Power  Co.  v.  Goodloe,  490. 

3.  Commerce.     Constitutional   law.     Regulation,     Due  process  of 
law.    Privilege  tax. 

Acts- 1909,  ch.  504,  which  imposes  on  a  foreign  corporation 
entering  the  State  to  do  business  a  privilege  tax,  measured 
by  its  authorized  capital  stock,  is  not,  when  applied  to  a  for- 
eign corporation  principally  engaged  in  the  manufacture  of 
powder,  but  which  it  sells  in  interstate  commerce,  and  which 
has  a  factory  and  supply  warehouse  within  the  State,  from 
which  it  fills  orders  for  both  interstate  and  intrastate  ship- 
ments, invalid  as  imposing  a  burden  on  interstate  commerce, 
contrary  to  Const,  U.  S.,  art.  1,  sec.  8,  giving  congress  the 
power  to  regulate  interstate  commerce  or  as  taking  the  prop 
erty  of  the  corporation  without  due  process  of  law,  contrary 
to  Const,  U.  S.  Amend.  14,  sec.  1.    II). 

INTIMIDATION. 

Injunction.    Subjects.    Common  carrier's  abuse  of  franchise. 
A  complaint  alleging  that  a  common  carrier's  refusal  to  accept 
complainant  was  a  persecution  of  complainant  for  having  brought 
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a  suit  for  damages  against  it  and  an  attempted  intimidation 
showed  a  palpable  abuse  of  a  public  franchise,  which  a  court 
of  equity  would  enjoin.    Hogan  v.  Railroad,  244. 

INTOXICATING  LIQUORS. 

Regulation  of  aJUpment.    Constitutionality. 
The  legislature  can,  in  the  exercise  of  its  police  powers  as  an 
aid  to  the  enforcement  of  the  law  against  the  sale  of  liquor, 
regulate  shipments  of  liquor,  and  thereby  prohibit  acts  which 
in  themselves  are  harmless.    Bird  v.  State,  519. 

JUDGMENTS. 
See  Liens. 

JUDGMENT  AND  DECREES. 

1.  Judgment.    Conclusiveness,    Persons  concluded.    Representative 
capacity. 

To  be  conclusive  in  a  subsequent  action,  a  former  Judgment 
must  have  been  rendered  in  an  action  in  which  all  the  parties 
to  the  subsequent  action  were  parties,  and  in  the  same  ca- 
pacity, since  to  allow  a  trustee  or  other  representative  to 
be  estopped  by  a  judgment  rendered  against  him  individually 
would  be  to  allow  the  interests  he  represented  to  be  concluded 
without  having  been  represented  in  the  former  action.  Chandler 
V.  Lumber  Co.,  47. 

2.  Judgment.    Conclusiveness.    Persons  concluded.     Trustee. 

The  judgment  rendered  in  a  former  suit  against  one  individually 
and  not  as  trustee,  and  also  against  all  beneficiaries  of  the 
trust  of  which  he  was  trustee.  Is  conclusive  against  the  trustee 
in  his  representative  capacity.    Ih. 

3.  Evidence.    Weight.    Credibility  of  witness. 

Where,  in  a  prior  suit,  the  question  determinative  of  title  to 
the  land  In  controversy  was  decided,  the  decision  will  not  be 
disturbed  on  the  testimony  of  a  witness  who  contradicted  his 
testimony  in  the  first  case,  giving  evidence  to  meet  the  court's 
ruling.    Iron  Co.  v.  Railroad,  221. 

4.  Licenses.     Privilege   tax.     Assessment.     Scire   facias.     *'Judg' 
ment.'* 

An  assessment  of  a  privilege  tax,  though  not  strictly  a  "judg- 
ment," ascertains  the  amount  due,  at  least,  provisionally,  and 
may  be  the  basis  of  a  scire  facias,  but  when  the  assessment  is 
wholly  void  scire  facias  is  necessarily  void.  Stale,  ex  rel.,  Bon- 
ner, v.  Andrews,  564. 
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JURIES   AND   JURORS. 

flunday.    Charging  of  jury.    Holding  court. 
The  charging  of  a  jury  is  a  high  judicial  function,  and,  when 
the  jury  were  charged  on  Sunday,  court  was  held  on  that  day. 
Moss  V.  State,  94. 


JURISDICTION. 

Appeal  and  error.    S.ipulation. 

Appellate  jurisdiction  cannot  be  conferred  by  stipulations.  Barnes 
V.  Noeh  126. 

See  Wills. 

LANDS  AND  LAND  TITLES. 

1.  Deeds.    Description.    Certainty. 

A  deed  describing  the  land  as  5,000  acres,  entry  No.  1951,  grant 
No.  21902,  in  the  name  of  S.,  conveys  grant  No.  21903,  where 
the  only  entry  that  agreed  with  5,000  acres,  entry  No.  1951, 
in  the  name  of  S.,  was  grant  No.  21903,  and  grant  No.  21902 
was  based  on  entry  No.  1984.     Coal  Co.  v.  Taylor,  11. 

2.  Adverse  Possession.    Deeds.    Exclusion  clause.    Burden  of  proof. 
Though  a  deed  has  an  exclusion  clause.  It  will  be  treated  as 

covering  all  the  lands,  within  Its  bounds,  where  the  party 
claiming  adversely  falls  to  sustain  the  burden  of  showing  the 
bounds  of  the  excluded  land.    Ih. 

3.  Public   lands.     Entry   of  grant.     Presumption  a«   to  granting 
sovereignty. 

Where  a  deed  described  the  land  conveyed,  then  situated  In 
Tennessee,  as  entry  No.  555,  grant  No.  6090,  the  grant  was 
prima  facie  by  Tennessee,  although  the  county  in  question  had 
been  subject  to  three  State  sovereignties,  the  presumption  serv- 
ing to  Identify  the  premises  conveyed  by  reference  to  the  land 
records  of  the  State.     Oernt  v.  Floyd,  119. 

4.  Public  lands.    Entries.     ''Checkerboard  system." 

Entries  on  lands  based  on  the  "checkerboard  system,"  that  Is,  one 
entry  built  on  another,  and  a  third  on  the  second,  are  valid. 
Iron  Co.  V.  Railroad,  221. 

5.  Public  lands.    Grants.    Special  entry. 

That  subsequent  entries  referred  to  an  earlier  entry,  which,  how- 
ever, was  not  surveyed  until  after  the  subsequent  entries,  does 
not  supply   the  requisite   notoriety  to  render  the  first  entry 
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special,  on  the  theory  that  its  boundaries  were  well  established 
76. 

6.  Public  lands.    Grants.    Construction. 

Where  land  grants,  after  describing  the  property,  closed  with 
the  words  "excluding  all  prior  legal  claims,"  such  grants  did 
not  exclude  an  earlier  grant  which  was  not  special,  though 
it  had  been  surveyed.    /&. 

7.  Public  lands.    Grants.    Filing  of  caveat. 

That  the  holder  of  a  subsequent  special  grant  did  not  file  a 
caveat  to  test  the  validity  of  an  earlier  grant  which  was  not 
special  does  not  preclude  a  later  attack;  the  caveat  provided 
for  by  Acts  1806,  ch.  2,  and  Acts  1825,  ch.  22,  not  doing  away 
with  the  action  of  ejectment,    lb. 

8.  Quieting  title.    Recovery  o/  land.    Defenses. 

Proof  that  title  to  a  portion  of  the  land  which  complainant  seeks 
to  recover  was  subject  to  an  outstanding  title  is  a  good  defense. 
lb. 

9.  Trespass.    Criminal     prosecution.    Possession     of     prosecutor. 
Notice. 

Under  the  criminal,  as  well  as  the  civil,  law,  all  persons  must 
take  notice  of  open,  adverse  possession  of  land,  and  of  the 
registered  claim  of  title  of  which  such  possession  is  notice, 
whether  the  holding  is  personally  or  by  tenant.  Clark  v.  State, 
372. 

10.  Adverse  possession.    "Color   of   title.'*    Conveyances   operating 
as  color  of  title. 

A  deed  conveying  described  land,  but  only  the  grantors'  rights 
therein,  is  not  "color  of  title"  to  a  parcel  within  the  description 
previously  conveyed  by  the  grantors,  and  the  grantee  may  not 
acquire  title  by  seven  years'  adverse  possession  under  the  stat^ 
ute  of  limitations  (Acts  1819,  ch.  28,  sec.  1).  Brier  Hill  Collier- 
ies V.  Gernt,  542. 

11.  Deeds.    Construction.    Estates  conveyed. 

A  deed,  which  purports  to  convey  all  the  grantor's  title  and  which 
refers  to  his  title  papers  which  purport  to  convey  an  estate 
in  fee  to  the  grantor,  incorporates  the  title  papers  and  the 
title  of  the  grantor  passes,  and  where  the  grantor  has  only 
deeds  giving  color  of  title  the  color  of  title  only  is  passed.    lb. 

12.  Deeds.    Description.    Property  conveyed. 

A  deed,  which  describes  the  land  conveyed  by  grant  number 
and  by  metes  and  bounds,  and  which  concludes  "including 
131Tenn49 
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5,000  acres,  platting  out  3,000  acres,  prior  claims,  and  leaylng 
2,000  acres  by  estimation,"  passes  title  to  a  parcel  within  the 
grant  where  the  parcel  was  included  in  an  inferior  grant  and 
where  there  was  no  adverse  possession  thereof.  Brier  Hill 
Collieries  v.  Gern J,  542. 

LEGISLATIVE  POWERS. 

Intoxicating  liquors.    Regulation  of  shipment.    Constitutionality. 
The  legislature  can,  in  the  exercise  of  its  police  powers  as  an 
aid  to  the  enforcement  of  the  law  against  the  sale  of  liquor, 
regulate  shipments  of  liquor,  and  thereby  prohibit  acts  which  ijy 
themselves  are  harmless.    Bird  v.  State,  519. 

LIABILITY. 

1.  Municipal    corporations.    Oovemmental    duties.    Regulation   of 
streets. 

A  town  is  not  liable  for  the  death  of  a  mare,  resulting  from  its 
attempts  to  get  away  from  a  horse  that  was  loose  on  the  streets, 
since  the  duty  to  regulate  the  streets  and  to  prevent  animals 
from  running  loose  thereon  is  a  governmental  duty,  and  not 
a  corporate  duty,  as  is  the  duty  to  keep  the  streets  in  a  safe 
condition.     Town  of  Oaineshoro  v.  Oore^  35. 

2.  Master    and    servant.    Injury    to    servant.    Independent    con- 
tractor. 

A  firm,  contracting  to  construct  railroad  work,  organized  a  cor- 
poration to  which  a  part  of  the  work  was  subject.  The  part- 
ners and  a  third  person  were  the  stockholders  of  the  corpora- 
tion, and  it  was  agreed  that  the  third  person  could  withdraw, 
and  it  was  understood  that  the  firm,  on  the  completion  of  the 
subcontract,  would  buy  from  the  corporation  the  contracting 
outfit  for  actual  value  thereof.  The  work  sublet  was  done 
under  the  supervision  of  the  firm.     Held,  that  the  corporation 

was  not  an  independent  contractor,  and  the  firm  was  liable 
for  injury  to  an  employee.     Towles  d  Co.  v.  Miles,  79. 

3.  Principal  and  surety.    Discharge  of  surety.    Diversion   to  an 
unauthorized  purpose.    Consent  of  surety. 

One  who  became  surety  on  a  note  to  raise  capital  for  a  new  cor- 
poration is  not  released  from  liability  for  so  much  of  the  pro- 
ceeds of  the  note  as  were  diverted  to  the  payment  of  the  debts 
of  another  corporation  with  the  consent  of  the  surety.  IJaVl, 
Bank  v.  Carpenter,  136. 

4.  Municipal  corporations.    Torts,    Putlic  parks.    Injury  to  minor. 
A  municipal  corporation,  owning  and  operating  a  park  and  play- 
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ground  for  the  benefit  of  the  public,  under  charge  of  a  park  com- 
mission,  with  police  assigned  to  insure  good  order,  was  engaged 
in  the  public  duty  of  preserving  and  maintaining  the  public 
health,  and  not  in  any  proprietary  or  ministerial  duty,  and 
hence  was  not  liable  to  a  minor,  struck  by  a  swing  which 
other  boys  swinging  too  high,  had  turned  over.  Mayor  and  City 
Council  V.  Burns,  281. 

5.  Carriers,    Carriage  of  live  stock.    Limitation  of  liability. 
Where  the  bill  of  lading  for  an  interstate  shipment  of  live  stock, 

which  limited  the  carrier's  liability  and  recited  that  the  con- 
sideration for  the  limitation  was  the  giving  of  a  lesser  rate 
than  the  one  filed  with  the  interstate  commerce  commission, 
was  accepted,  the  shipper  is  bound  by  the  limitation,  and  can- 
not attack  it  on  the  theory  that  the  rate  filed  with  the  com- 
mission was  not  reasonably  low.    Rather  d  Co.  v.  RoAlroadt,  289. 

6.  Torts.     Torts   of   servant.    Joint   liability   of  several   inasters. 
Where  sixty  property   owners   contracted   with   a   special   police 

officer  to  pay  him  $1  each  per  month,  he  to  be  under  control 
of  all  of  them  and  to  report  nightly  for  instructions  from  any 
of  the  subscribers  at  a  certain  place,  the  contract  of  hiring 
was  Joint,  and  not  several,  giving  rise  to  a  Joint  liability  on 
the  part  of  the  subscribers  for  tortious  acts  committed  by 
such  officer  within  the  scope  of  his  authority  and  employment. 
Terry  v.  Bur  ford,  451. 

7.  Master  and  servant.    Servants  tort.    Act  in  excess  of  particular 
authority. 

In  an  action,  against  Joint  employers  of  a  special  policeman 
to  guard  their  property,  tor  the  wrongful  killing  of  plaintiff's 
decedent  on  the  premises  of  one  of  such  subscribers,  where 
the  officer  discovered  decedent  under  suspicious  circumstances, 
in  the  exercise  of  his  duty  to  guard  the  property,  although  his 
act  in  shooting  was  a  misjudged  and  wrongful  act,  nevertheless, 
it  being  within  the  general  scope  of  his  authority,  his  employ- 
ers were  liable  therefor.    lb. 

8.  Banks  and  banking.     Officer.    Act  in  excess  of  authority.    Es- 
toppel. 

Where  the  N.  Bank  retained  one  as  vice  president  who  had  so 
cured  his  control  of  it  by  a  series  of  questionable  transactions, 
it  did  not  ^hereby  become  liable  for  his  subsequent  fraudulent 
acts  in  purporting  to  represent  it  in  purchasing  the  stock  of  the 
M.  Bank,  ostensibly  for  the  N.  Bank,  but  in  reality  for  himself. 
Wood  v.  Green,  583. 
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9.   Master  and  servant.    Injuries  to  servant.    Liability  of  master. 

Statute. 
Under  Acts  1903,  ch.  237,  requiring  mine  operators  to  employ  fore- 
men possessing  specified  qualifications,  and  providing  that  the 
foremen  shall  not  be  subject  to  the  control  of  the  operators  in 
the  performance  of  their  statutory  duties,  an  operator  is  not 
liable  for  the  negligence  of  a  foreman  in  the  performance  of 
such  duties.    Tenn.  C,  I.  d  R.  Co.  v.  Hooper,  611. 

10.  Statutes.    Amendment.    Effect  of  Invalidity. 

Since  Acts  1907,  ch.  640,  amending  Acts  1903,  ch.  237,  so  as  to 
declare  that  a  mine  foreman  is  the  agent  of  the  operator  in  the 
performance  of  the  duties  required  by  the  former  statute,  was 
not  passed  in  the  manner  required  by  the  constitution,  the  pro- 
visions of  the  former  act  under  which  the  operator  was  not 
liable  for  the  negligence  of  the  foreman  are  still  in  effect.    Ih, 

11.  Master  and  servant.    Injuries  to  third  person.    Master's  lialdl- 
ity.    Exemplary  damages. 

Where  plaintiff  ran  his  automobile  into  an  excavation  opened 
in  a  highway  by  defendant  street  railway  company,  whose 
night  watchman  thereupon  tortiously  assaulted  him  while  he 
was  endeavoring  to  extricate  his  machine,  the  defendant  was 
liable  in  exemplary  damages,  although  no  relation  of  contract 
subsisted  between  it  and  the  plaintiff.  Memphis  St.  Ry.  Co. 
v.  Stratton,  620. 

12.  Carriers.  Passengers.  Loss  of  baggage.  Limitation  of  liabilitV, 
A  carrier  selling  a  mileage  book  at  a  reduced  price  may  prop- 
erly make  it  the  basis  of  a  special  contract  setting  forth  any 
reasonable  regulations  or  limitations  of  liability,  and  may  prop- 
erly contract  on  the  subject  of  its  liability  for  baggage  carried 
on  trains  on  which  the  passenger  does  not  travel,  although  it 
would  have  no  right  to  release  itself  of  the  duty  to  carry  a 

'  limited  amount  of  baggage  free  of  charge  as  incidental  to  the 
carriage  of  passenger.    Crout  v.  Railroad,  667. 

13.  Carriers.    Passengers.    Loss  of  baggage. 

A  carrier  selling  a  1,000-mile  ticket  at  a  reduced  price,  and  there- 
in stipulating  that  baggage  would  be  carried  only  over  such 
lines  and  between  such  stations  as  the  purchaser  traveled  on 
the  day  the  baggage  was  presented  for  checking,  would  not 
be  released  from  liability  to  a  passenger  who,  by  accident,  did 
not  accompany  his  baggage,  or  who  lost  his  baggage  in  the 
ordinary  incidents  of  travel,  or  in  cases  where  there  were 
regular  baggage  trains,  or  where  the  carrier  chose  not  to  for- 
ward the  baggage  on  the  passenger's  train.    lb. 
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14.  Carriers,    Pdssengers.    Loss  of  "baggage. 

Under  a  mileage  ticket  sold  at  a  reduced  rate  and  stipulating 
that  baggage  would  be  carried  only  over  such  lines  and  be- 
tween such  stations  as  the  purchaser  traveled  on  the  day  the 
baggage  was  presented  for  checking,  the  carrier  was  not  lia- 
ble as  a  carrier,  as  distinguished  from  a  warehouseman,  for 
loss  of  baggage  checked  on  a  train  on  which  the  passenger  did 
not  intend  to,  and  did  not,  travel,  so  that  there  could  be  no 
recovery  for  its  loss  by  the  burning  of  the  station  without  its 
fault;  its  liability  in  such  case  being  only  that  of  a  gratuitous 
bailee.    i&. 

15.  Carriers.    Passengers.    Loss  of  baggage.    Custody. 

Where  it  was  not  shown  that  the  carrier  or  its  agents  knew  of 
any  open  and  long-continued  custom  of  violating  the  contract, 
the  fact  that  some  traveling  men  did  not  travel  on  the  trains 
on  which  they  check  their  baggage  did  not  invalidate  the  ex- 
press stipulation  in  the  ticket  contract  that  the  plaintiff,  a 
traveling  man,  should  travel  between  the  same  points  and  on 
the  same  day  of  the  checking  of  his  baggae.    lb. 

16.  Carriers.    Live  stock  shipment.    Stipulation  as  to  damages. 

The  stipulation  in  a  contract  of  live  stock  shipment  that  the  value 
of  each  animal  does  not  exceed  $100,  and  the  carrier's  liability 
for  any  loss  or  damage  shall  not  exceed  such  valuation,  does 
not  prevent  recovery  where  an  animal  is  after  its  injury  worth 
$100,  but  merely  limits  to  such  amount  the  recovery  of  dam> 
ages  measured  by  the  ordinary  rule  of  difference  in  market 
value  with  and  without  the  Injury.  Railroad  v.  Wilson  d  Co.^ 
699. 

See  Municipal  Corporations. 

LICENSES. 

Attorney   and   client.    Disbarment.    Limitations.    Knowledge. 

Acts  1903,  ch.  247,  sec.  5,  providing  that  a  license  to  practice  law 
granted  by  the  supreme  court  on  certificate  of  the  State  board 
of  law  examiners,  if  procured  by  fraud,  may  be  revoked  at  any 
time  within  two  years,  did  not  intend  that  the  limitation  should 
begin  to  run  until  knowledge  of  the  fraud  had  been  brought 
home  to  the  board  petitioning  for  a  revocation  of  license.  State 
Board  v.  Shimer,  343. 
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LIENS. 

LIENS. 

1.  Bailment.    Bailee's  comnum-law  Hen.    Possession. 

An  artisan's  common-law  lien,  as  against  third  persons,  depends 
for  validity,  upon  his  retention  of  the  article  or  property  sub- 
ject to  the  lien.     Shaw  v.  Webb,  173. 

2.  Sales.    Statutory  lien  for  repairs.    Priority.   Lien  of  conditional 
vendor. 

The  lien  on  a  vehicle  for  repairs  furnished  at  the  request  of  the 
owner  or  his  agent,  in  favor  of  the  mechanic,  etc,  who  under- 
takes the  work,  notwithstanding  he  may  have  parted  with  its 
possession,  given  by  Acts  1909,  ch.  150,  is  subordinate  to  the 
lien  of  the  conditional  seller  of  the  vehicle,  since  placing  the 
vehicle  in  the  possession  of  the  conditional  buyer  should  not 
be  considered  as  a  consent  in  advance  to  the  subordination  of 
the  title  retained  for  security  for  the  payment  of  the  purchase 
money,  and  since  the  seller's  intent,  if  any,  to  permit  repairs  and 
a  consequent  lien  attaching  to  his  Interest  should  be  manifested 
in  the  note  contract,  as  otherwise  notes  containing  the  reserva- 
tion of  title  would  be  deprived  of  a  considerable  element  of 
marketability.    lb. 

3.  bales.    Conditional  sales. 

A  seller's  retention  of  title  to  personal  property  to  secure  the 
purchase  money  partakes  Of  the  nature  of  a  lien,  and,  when 
retained  in  a  written,  unregistered  contract  is  superior  to 
any  right  acquired  by  a  purchaser  for  value  and  without  notice. 
lb. 

4.  Innkeepers.    Nature. 

The  common-law  lien  of  an  innkeeper  attaches  to  personal  prop- 
erty in  possession  of  a  guest,  as  a  conditional  buyer,  provided 
the  innkeeper  had  no  notice  of  the  nature  and  extent  of  the 
guest's  title  when  the  property  was  brought  to  the  inn;  such 
lien  being  given  by  way  of  recompense  for  his  obligation  to 
receive  the  guest  and  his  baggage.    lb. 

5.  Vendor  and  purchaser.    Vendor's   lien.    Priority   between  Hen 
and  judgment. 

In  this  State  the  vendor's  implied  lien  is  a  mere  capacity  In 
the  vendor  to  acquire  a  lien  by  filing  a  bill  to  fix  and  enforce 
his  claim  on  the  land,  and,  until  he  does  this,  any  creditor 
of  the  grantee  may  attach  or  cause  execution  to  be  levied 
on  the  land  and  prevail  upon  the  lien  thereof  over  the  vendor. 
Hood  V.  Hogue,  421. 
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LIENS—Continued. 

6.  Vendor  and  purchaser.    Vendor's  lien.    Priority   between  lien 
and  judgment. 

Where  a  deed  retained  no  lien  for  the  purchase  price,  the 
vendor,  upon  a  subsequent  reconveyance  to  him  in  satisfaction 
of  the  unpaid  balance  of  the  purchase  price,  did  not  stand  in 
the  same  position  as  though  he  had  brought  a  suit  for  the 
enforcement  of  his  implied  lien,  and,  until  his  deed  was  regis- 
tered, a  creditor,  by  levying  upon  the  land  under  an  execution 
on  a  Judgment  against  the  vendee,  could  acquire  rights  superior 
to  the  vendor.    lb. 

7.  Railroads.   Mechanics'  liens.    Statutory  provisions,    **Materials." 
One   furnishing  lumber  to   a  subcontractor   for   tne   erection   of 

concrete  culverts  for  use  in  making  molds  for  the  concrete 
culverts  as  specified  in  the  contract,  furnishes  ^'materials"  used 
in  building  the  culverts,  within  Shannon's  Code,  sec.  3580,  giving 
a  lien  on  a  railroad  and  its  franchises  and  property  for  the 
value  of  material  furnished  in  the  building  of  its  road  and 
culverts,  where  the  lumber  was  practically  consum/ed  in  the 
work.     Cohn  d  Goldberg  v.  Const.  Co.,  445. 

8.  Licenses.  Compelling  collection.  Suit  by  taxpayers. 
Taxpayers  of  a  city,  compelling  by  mandamus  city  officers  to  col- 
lect privilege  taxes  imposed  by  statute,  have  a  lien  on  funds 
collected  by  the  officers  for  the  full  amount  of  expenses  and 
counsel  fees,  but  have  no  lien  on  judgments  recovered  for  taxes. 
State,  ex  rel.  Bonner,  v.  Andrews,  554. 

9.  Vendor  and  purchaser.     Vendor's  lien.    Waiver. 

A  vendor  does  not  waive  his  lien  by  taking,  to  secure  the  price, 
a  trust  deed  from  the  purchaser,  a  married  woman,  inoperative 
against  her,  because  not  privily  acknowledged  by  her.  Bosh- 
witz  V.  iMwhom,  705. 

LIMITATIONS. 

1.    Execution.    Limitation  of  actions.    Setting  aside  sale. 

Where,   though   land   worth   more   than   $1,000   was    sold   under 

execution  without  setting  apart  the  homestead  as  required  by 

law,  the  execution  debtor  lived  for  thirteen  years  thereafter, 

and  brought  no  suit  to  avoid  the  sale  for  this  irregularity,  the 

irregularity  was  not  available  to  his  heirs  in  ejectment  by  a 

party  claiming  under  the  sale,  and  a  cross-action  to  set  aside 
the  sale  was  barred  by  Shannon's  Code,  sec.  4473,  providing  that 

actions  not  expressly  provided  for  shall  be  brought  within  ten 

year.     York  d  Robinson  v.  Byars,  38. 
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LIMITATIONS— Continued. 

2.  Attorney  and  client.  Disbarment.  Knowledge. 
Acts  1903,  ch.  247,  sec.  5,  providing  that  a  license  to  practice  law 
granted  by  the  supreme  court  on  certificate  of  the  State  board 
of  law  examiners,  if  procured  by  fraud,  may  be  revoked  at  any 
time  within  two  years,  did  not  intend  that  the  limitation  should 
begin  to  run  until  knowledge  of  the  fraud  had  been  brought 
home  to  the  board  petitioning  for  a  revocation  of  license.  State 
Board  v.  Shimer,  343. 

MANDAMUS. 

Compelling  official  action.    Suit  by  taxpayers. 
Taxpayers  of  a  city  may,  by  mandamus,  compel  city  officers  to 
collect  privilege   taxes   imposed  by  statute  where   the  officers 
charged  with  the  duty  of  collecting  taxes  make  no  attempt  so 
to  do.     State  ex  rel.y  Bonner  v.  Andrews^  554. 

MASTER  AND  SERVANT. 

1.  Injury  to  servant.    Independent  contractor, 

A  firm,  contracting  to  construct  railroad  work,  organized  a  cor- 
poration to  which  a  part  of  the  work  was  subject.  The  partners 
and  a  third  person  were  the  stockholders  of  the  corporation, 
and  it  was  agreed  that  the  third  person  could  withdraw,  and 
it  was  understood  that  the  firm,  on  the  completion  of  the  sub- 
contract, would  buy  from  the  corporation  the  contracting  outfit 
for  actual  value  thereof.  The  work  sublet  was  done  under 
the  supervision  of  the  firm.  Held,  that  the  corporation  was 
not  an  independent  contractor,  and  the  firm  was  liable  for 
injury  to  an  employee.    Towles  d  Co.  v.  Miles,  79. 

2.  Tort  of  servant.    Wrotigful  killing  by  special  policeman.    Scope 
of  employment.    Evidence. 

In  an  action  against  property  owners,  who  had  jointly  hired  a 
special  policeman,  for  the  wrongful  act  of  such  officer  in  killing 
one  whom  he  suspected  of  wrongdoing  on  one  of  the  subscrib- 
er's premises,  evidence  as  to  whether  the  killing  was  within 
the  general  scope  of  the  officer's  authority  held  sufficient  to 
sustain  a  verdict  for  plaintiff.     Terry  v.  Burford,  451. 

3.  Injuries  to  servant.    Liability  of  master.    Statute. 

Under  Acts  1903,  ch.  237,  requiring  mine  operators  to  employ  fore- 
men possessing  specified  qualifications,  and  providing  that  the 
foremen  shall  not  be  subject  to  the  control  of  the  operators  in 
the  performance  of  their  statutory  duties,  an  operator  is  not 
liable  for  the  negligence  of  a  foreman  in  the  performance  of 
such  duties.     Tenn,  C,  /.  d  R.  Co.  v.  Hooper,  611. 
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MASTER  AND  SERVANT— Continued. 

4.  Injuries  to  third  person.  Master's  liability.  Exemplary  dam- 
ages. 
Where  plaintiff  ran  his  automobile  into  an  excavation  opened 
in  a  highway  by  defendant  street  railway  company,  whose 
night  watchman  thereupon  tortiously  assaulted  him  while  he 
was  endeavoring  to  extricate  his  machine,  the  defendant  was 
liable  in  exemplary  damages,  although  no  relation  of  contract 
subsisted  between  it  and  the  plaintiff.  Memphis  St.  Ry.  Co.  v. 
8traiton,  620. 

MISDEMEANORS. 

1.  Criminal  law.    Limitation  of  prosecutions.    Statute. 
Shannon's  Code,  6942,  6946,  providing  a  limitation  of  one  year  upon 

profiecutlons  for  misdemeanors,  applies  to  all  misdemeanors 
though  the  prosecution  be  begun  by  indictment  charging  felony; 
the  charge  of  felony  in  the  indictment  including  the  misde- 
meanor.   Hickey  v.  State,  112. 

2.  Criminal  law.    Limitation  of  prosecutions.    Commencement  of 
prosecution  for  misdemeanor.    Indictment  charging  felony. 

When  a  defective  indictment,  found  within  twelve  months,  charg- 
ing assault  and  battery  with  intent  to  rape  was  too  defective 
to  support  conviction  and  was  recommitted  to  the  grand  jury 
by  the  court,  a  new  and  valid  indictment  being  returned  on 
\yhich  defendant  was  acquitted  of  the  felony,  but  convicted  of 
a  simple  assault,  there  was  such  an  institution  of  prosecution 
for  the  misdemeanor  within  a  year  as  to  bar  the  running  of 
the  statute  of  limitation  on  that  grade  of  offense.  Shannon's 
Code,  6942,  6946.     lb. 

3.  Criminal   law.    Limitation  of  prosecutions.     Commencement  of 
prosecution  for  misdemeanor.    Indictment  charging  felony. 

A  prosecution  for  misdemeanor,  instituted  but  not  brought  to  trials 
etc.,  and  abandoned,  and  an  indictment  for  felony  returned, 
could  not  serve  as  an  institution  of  prosecution,  to  come  within 
the  one-year  period  of  limitation  set  for  all  misdemeanors  by 
Shannon's  Code,  6942,  6946,  sufficient  to  sustain  a  conviction  for 
a  misdemeanor,  included  under  the  indictment  charging  felony. 

lb. 

MORTGAGES. 

1.    Title  conveyed. 

A  trust  deed  or  mortgage  conveys  the  legal  title  to  the  trustee 
or  mortgagee,  and  he  is  entitled  to  the  immediate  possession 
unless  the  instrument  contains  a  contrary  provision.  Brier  Hill 
Collieries  v.  Oernt,  542. 


778  INDEX.  [131  Teiin. 

MOTIONS. 

MORTGAGES— Continued. 

2.  Insurance.    Fire  insurance.    Right  of  mortgagee. 

A  fire  policy  stipulated  that  with  insurer's  consent  an  interest 
under  the  policy  might  exist  in  favor  of  a  mortgagee  on  condi- 
tions attached  to  the  policy,  and  that  insurer  should  not  be 
liable  for  a  greater  proportion  of  any  loss  than  the  amount 
insured  bore  to  the  whole  insurance,  valid  or  not,  and  per- 
mitted other  insurance.  Subsequently  Insured  gave  a  mort- 
gage, and  a  rider  attached  to  the  policy  provided  that  loss, 
if  any,  should  be  payable  to  the  mortgagee  as  his  Interest 
might  appear,  but  that  in  case  of  any  other  insurance  the  in- 
surer should  not  be  liable  for  a  greater  proportion  of  any  loss 
than  the  sum  insured  bore  to  the  whole  amount  of  insurance 
on  the  property.  Insured  had  procured  another  policy,  of  which 
the  mortgagee  had  no  knowledge.  Heldy  that  the  contract  evi- 
denced by  the  rider  was  distinct  from  the  policy,  and  pro- 
tected the  mortgagee  to  the  extent  of  his  interest,  to  the  amount 
of  the  face  of  the  policy,  if  necessary,  and  the  stipulation  as 
to  contribution  in  the  policy  or  in  the  rider  did  not  limit  the 
mortgagee's  rights.    Laurenzi  v.  Ins.  Co.,  644. 

3.  Insurance.    Fire  insurance.    Right  of   mortgagee.    Agreements 
"between  mortgagor  and  insurer.    Effect. 

An  agreement  between  a  mortgagor  and  a  fire  insurance  com- 
pany as  to  the  amount  of  loss  payable  to  the  mortgagee  as  his 
interest  may  appear,  made  without  knowledge  of  the  mortgagee, 
is  not  binding  on  him,  and  he  may  recover  the  full  amount  of 
the  policy  in  the  event  of  a  total  loss,  if  necessary  to  satisfy 
his  interest.    Ih. 

4.  Acknowledgment.    Mortgage  of  wife's  property.    Privy  acknowl- 
edgment. 

A  trust  deed  by  a  wife  of  her  separate  property  not  being  privily 
acknowledged  by  her,  as  required  by  statute,  is  inoperative. 
Boshwiiz  V.  Lawhorn.  705. 

5.  Vendor  and  purchaser.     Vendor's  lien.    Waiver. 

A  vendor  does  not  waive  his  lien  by  taking,  to  secure  the  price, 
a  trust  deed  from  the  purchaser,  a  married  woman,  inoperative 
against  her,  because  not  privily  acknowledged  by  her.    Ih. 

MOTIONS 

1.    Trial.     Motion  for  new  trial. 

A  motion  for  a  peremptory  instruction  is  not  a  waiver  of  other 
objections,  nor  is  reliance  on  other  matters  in  the  motion  for 
new  trial  a  waiver  of  the  motion  for  peremptory  instruction. 
Barnes  v.  "Noel,  126. 
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MOTIONS— Continued. 

2.  Appeal  and  error    Review. 

Where  a  'wayslde  bill  of  exceptions  was  reserved  to  the  action 
of  the  lower  court  on  motion  for  new  trial  which  was  granted, 
the  supreme  court  upon  appeal  from  a  subsequent  Judgment 
will  first  review  the  exceptions  to  the  mjotion.    lb. 

3.  Appeal  and  error    Review. 

Where. defendant's  motion  for  peremptory  instruction  was  denied, 
but  after  verdict  for  plaintiff  a  new  trial  was  granted,  defend- 
ant cannot  on  plaintiff's  appeal  from  an  adverse  Judgment  on 
the  second  trial  obtain  a  review  of  the  denial  of  his  motion 
for  peremptory  Instruction,  unless  he  appealed  In  error  or  filed 
his  wayside  bill  of  exceptions  for  a  writ  of  error  after  final 
Judgment  below.    Ih. 

MUNICIPAL.  CORPORATIONS. 

1.  Oovemmental  duties.     Regulation  of  streets. 

A  town  is  not  liable  for  the  death  of  a  mare,  resulting  from  Its 
attempts  to  get  away  from  a  horse  that  was  loose  on  the  streets, 
since  the  duty  to  regulate  the  streets  and  to  prevent  animals 
from  running  loose  thereon  is  a  governmental  duty,  and  not 
a  corporate  duty,  as  is  the  duty  to  keep  the  streets  in  a  safe 
condition.     Town  of  Gaineshoro  v.  Oore,  35. 

2.  Torts.    Public  parks.    Injury  to  minor, 

A  municipal  corporation,  owning  and  operating  a  park  and  play- 
ground for  the  benefit  of  the  public,  under  charge  of  a  park  com- 
mission, with  police  assigned  to  insure  good  order,  was  engaged 
In  the  public  duty  of  preserving  and  maintaining  the  public 
health,  and  not  in  any  proprietary  or  ministerial  duty,  and 
hence  was  not  liable  to  a  minor,  struck  by  a  swing  which 
other  boys  swinging  too  high,  had  turned  over.  Mayor  and  City 
Council  V.  Burns,  281. 

3.  Performance  of  private  function.     Operation  of  electric  plant, 
lAability  for  negligence. 

A  city,  owning  and  operating  an  electric  plant,  as  authorized 
by  Acts  1891,  ch.  207,  and  Acts  1901,  ch.  11,  though  only  to 
light  Its  streets  and  municipal  buildings.  Is  engaging  in  per- 
forming a  private  function;  and  hence  the  rule  of  respondeat 
superior  applies  to  It,  so  as  to  render  It  liable  for  negligent 
construction  and  maintenance  of  a  heavily  charged  wire,  which 
by  coming  in  contact  with  a  guy  wire  attached  to  a  telephone 
pole  caused  the  death  of  a  lineman  employed  by  the  telephone 
company.    Saulman  v.  City  Council  of  Nashville^  427. 
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NEGLIGENCE]— NEGOTIABLE    INSTRUMENTS. 

NEGLIGENCE. 

1.  Railroads,    Crossing  accidents.    Watchman,    Duty  of  care. 
While  a  traveler  is  not  entitled  to  rely  solely  upon  the  absence 

of  a  watchman  at  a  railroad  crossing  as  an  indication  of  safety » 
yet  the  absence  may  be  considered  by  the  jury  on  whether  the 
traveler's  failure  to  take  precautions  was  contributory  negli- 
gence; hence  a  charge  declaring,  as  a  matter  of  law,  that  a 
traveler's  failure  to  stop,  look  and  listen  could  not,  in  the 
absence  of  the  watchman,  be  considered  contributory  negli- 
gence, is  error.    Railroad  Co.  v.  Gilbert,  201. 

2.  Municipal    corporations.     Performance    of     private     funclion. 
Operation  of  electric  plant.    LiaHlity  for  negligence. 

A  city,  owning  and  operating  an  electric  plant,  as  authorized 
by  Acts  1891,  ch.  207,  and  Acts  1901,  ch.  11,  though  only  to 
light  its  streets  and  municipal  buildings,  is  engaging  in  per- 
forming a  private  function;  and  hence  the  rule  of  respondeat 
superior  applies  to  it,  so  as  to  render  it  liable  for  negligent 
construction  and  maintenance  of  a  heavily  charged  wire,  which 
by  coming  in  contact  with  a  guy  wire  attached  to  a  telephone 
pole  caused  the  death  of  a  lineman  employed  by  the  telephone 
company.     Saulman  v.  City  of  Nashville^  427. 

NEX30TIABLE  INSTRUMENTS. 

1.  Bills  and  notes.    Negotiability.    Person  to  ichom  payable. 

An  order  transferring  and  assigning  to  A.  "$1,000  of  the  indebted- 
ness due  us  by  G.,"  and  authorizing  and  requesting  G.  to  pay  to 
A.  the  same  on  presentation  to  G.  of  the  transfer,  was  not 
negotiable,  as  the  negotiable  instrument  law  (Acts  1^99,  ch.  94,. 
sec.  1,  subsec.  4)  provides  that  an  instrument,  to  be  negotiable^ 
must  be  ''payable  to  order  or  bearer."  Ahrens  d  Ott  v.  Moore 
&  Sons,  191. 

2.  Bills   and  notes.     Presentment  for  payment.     Effect   of  non- 
presentation. 

Negotiable  Instruments  Act  (Acts  1899,  ch.  94)  sec.  87,  provides 
that  an  instrument  payable  at  a  bank  is  equivalent  to  an  order 
tto  the  bank  to  pay  it  for  the  account  of  the  principal  debtor 
thereon.  Section  70  provides  that  presentment  for  payment  is 
not  necessary  to  charge  the  person  primarily  liable,  but  that 
if  the  instrument  is  by  its  terms  payable  at  a  stated  place 
and  he  is  able  and  willing  to  pay  it  there  at  maturity,  it  is 
equivalent  to  a  tender  of  payment.  The  makers  of  a  note,  at 
its  maturity,  had  sufficient  funds  in  the  bank  where  it  was  pay- 
able to  pay  it,  but  it  was  not  presented  by  the  holder,  and  the 
bank  subsequently  failed.    Held,  that  the  makers  were  not  dis- 
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charged,  as  by  the  terms  of  the  instrument  they  were  absolutely 
required  to  pay  it,  and  were  therefore  primarily  liable  and  not 
in  the  same  position  as  the  maker  of  a  check  who  is  only  sec- 
ondarily liable,  and  the  obligation  of  the  maker  of  a  note  Is 
not  a  conditional  promise  to  pay  only  at  a  specified  place,  bui 
is  a  promise  to  pay  generally,  even  though  a  place  of  payment 
is  named.    Binghampton  Pharmacy  v.  Bank^  711. 

See  Altebatiox  of  Instruments. 

NEW  TRIAL. 

1.  Appeal  and  error.    Presentation  below.    Motion  for  new  trial. 
Errors,  which  can  be  made  to  appear  by  bill  of  exceptions  only, 

must  be  presented  to  the  trial  court  on  motion  for  new  trial, 
before  relief  can  be  had  on  appeal.    Barnes  v.  Noel,  126. 

2.  Motion.     Nature. 

A  motion  for  new  trial  is  not  alone  to  secure  another  hearing, 
but  to  present  errors  complained  of  for  correction,  if  possible; 
hence,  if  the  trial  court  erred  in  directing  a  verdict,  he  should 
set  it  aside,  or,  if  he  erred  in  refusing  to  direct  verdict,  he 
dhould  on  motion  for  new  trial  make  the  appropriate  direction. 
Ih. 

S.  Dismissal  and  nonsuit.  Right  to  dismiss. 
Where  defendant's  motion  for  a  peremptory  instruction  was  de- 
nied and  he  was  subsequently  granted  a  new  trial,  it  is  proper 
for  the  court  on  the  second  trial  to  refuse  to  allow  plaintiff  to 
dismiss,  as  that  would  deprive  defendant  of  any  advantage 
from  the  former  trial.    Ih. 

NOVATION. 

1.  Assignments.    Acceptance.    Construction. 

Where  A.  assigned  to  plaintiff  a  debt  owing  to  A.  by  defendant, 
who  was  a  contractor  under  whom  A.  was  a  subcontractor,  and 
when  plaintiff  presented  the  assignment,  defendant  stated  that 
he  owed  A.  something  more  than  the  amount,  and  was  simply 
waiting  for  the  work  to  be  approved  by  the  inspector,  and  that 
he  would  pay  it,  but  later  A.,  as  subcontractor,  became  indebted 
to  defendant  for  more  than  the  amount  represented  by  the 
assignment,  defendant  was  not  liable  to  plaintiff;  the  promise 
to  pay  not  being  supported  by  any  consideration.  Ahrens  d 
Ott  Mfg.  Co.  V.  Moore  &  Sons,  191. 

2.  Nature. 

The  facts  did  not  make  out  a  case  of  novation.    Jb. 
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OFFICERS. 
See  Vacancy;  Tebm  of  Office. 

PAROLES. 

Pardon.    Imprisonment.    Indeterminate  sentence  laic. 

Under  Acts  1913,  ch.  52,  providing  for  paroles  in  case  of  prisoners 
sentenced  under  laws  previous  to  the  indeterminate  sentence 
law  (Acts  1913,  ch.  8),  a  prisoner  by  good  conduct  in  prison 
secure  no  absolute  right  to  parole  by  the  governor  on  the 
recommendation  of  the  board  of  prison  commissioners,  since 
the  act  vests  in  such  prison  commissioners  a  discretion  as 
to  the  exercise  of  their  power.  State  ex  rel.  v.  Rimmer,  316. 
See  Indetebminate  Law  Sentence. 

PASSENGERS. 

1.  Carriers.    Duty  to  transport.    Persons  under  disability. 

Any  person  is  entitled  to  be  received  as  a  passenger  on  payment 
of  fare,  notwithstanding  a  seeming  incapacity  on  his  part  to 
take  care  of  himself,  if,  in  fact,  he  is  competent  to  travel  alone 
without  requiring  other  care  than  that  which  the  law  requires 
a  carrier  to  bestow  on  all  persons  alike.  The  disability  which 
will  disentitle  a  person  to  transportation^may  be  mental  or 
physical,  and  in  respect  to  physical  disability  the  carrier  is 
under  no  obligation  to  receive  as  a  passenger  one  who,  without 
an  attendant,  is  unable  because  of  extreme  age  or  tender  years 
to  care  for  himself,  and  the  same  test  applies  as  to  other 
physical  disabilities.    Hogan  v.  Railroad.  244. 

2.  Carriers.    Duty  to  transport.    Person  using  crutches. 
Complainant,  about  twenty-six  years  of  age,  who  had  always  had 

to  walk  with  two  crutches,  but  who  for  ten  years  had  con- 
tinuously traveled  alone  and  unattended  in  trains,  street  cars, 
etc.,  and  who  only  required  ordinary  care,  could  not  be  excluded 
from  a  passenger  train  on  the  ground  of  his  physical  disabilities. 
Ih. 

3.  Carriers.    Carriage  of  passengers.    Statutes.    "Common  carrier.** 
Acts  1875,  ch.   130   (Shannon's  Code,  sec.   3046),  abrogating  the 

common-law  rule  as  to  rights  of  action  for  exclusion  from 
public  conveyances,  and  declaring  that  no  carrier  of  passengers 
need  carry  or  admit  any  person  whom  it  chose  not  to,  was 
abrogated  by  Acts  1897,  ch.  10,  sec.  14,  declaring  all  corpora- 
tions, etc.,  operating  railroads  to  be  "common  carriers"  which 
term  depends  upon  whether  the  carrier  may  determine  who 
he  will  carry  or  whether  he  is  bound  to  carry  all  alike,  and 
which,  under  Acts  1907,  ch.  433,  declaring  that  any  Incorporated 
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interurban  railroad  company  shall  have  the  same  powers  and 
privileges  as  railroad  companies,  subject  to  the  same  duties  and 
obligations,  includes  an  interurban  street  railway  company.    lb, 

PHYSICAL  EXAMINATIONS. 
See  Pleading  and  Practice. 

PLEA  IN  ABATEMENT. 

1.  Process.    Service.    Privilege  of  parties  traveling  to  and  from 
State  of  suit. 

Where  defendant  was  served  with  process  in  this  State  while 
returning  from  attending  as  suitor  a  United  States  court  in 
Arkansas,  his  plea  of  abatement  was  properly  sustained;  since 
a .  State  court,  by  way  of  comity  and  on  grounds  of  public 
policy,  should  enforce  the  privilege  of  witness  or  party  to  suit 
in  another  State  to  be  exempt  from  service  of  process  while 
attending  court.     Sofge  v.  Lowe^  626. 

2.  Process.    Service.    Privilege.     Parties.     Witnesses.     Burden  of 
proof. 

The  privilege  of  a  party  or  witness  from  a  foreign  Jurisdiction 
exempt  from  service  of  process  while  attending  court  is  in- 
vokable  only  when  the  person's  sole  business  in  the  State  of 
suit  is  to  attend  the  litigation,  the  burden  being  upon  him 
under  plea  in  abatement  to  establish  the  fact.    /&. 

PLEADING  AND  PRACTICE. 

1.  Judgment.    Conclusiveness.    Persons  concluded.    Representative 
capacity. 

To  be  conclusive  in  a  subsequent  action,  a  former  judgment 
must  have  been  rendered  in  an  action  in  which  all  the  parties 
to  the  subsequent  action  were  parties,  and  in  the  same  ca- 
pacity, since  to  allow  a  trustee  or  other  representative  to 
be  estopped  by  a  judgment  rendered  against  him  individually 
would  be  to  allow  the  interests  he  represented  to  be  concluded 
without  having  been  represented  in  the  former  action.  Chandler 
v.  Lumber  Co.,  47. 

2.  Divorce.    Complaint.     Verification.    Statute. 

Where  the  complaint  was  otherwise  sufficient,  but  for  divorce 
the  verification  required  by  Shannon's  Code,  sec.  4206,  prescrib- 
ing verification  of  divorce  complaints  by  affidavit  making 
certain  statements,  was  defective  in  omitting  the  word  "levity," 
and  in  substituting  the  word  ''purposes"  in  place  of  the  re- 
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quired  "causes,"  the  defects  were  not  fatal,  but  the  chancellor 
should  have  allowed  their  amendment.  FiUpatrick  v.  Fitzpatrick, 
54. 

3.  Divorce.  Amendment  of  affidavit  verifying  complaint.  Time. 
In  view  of  the  State's  liberal  rules  as  to  amendment  of  pleadings, 
an  offered  amendment  to  cure  a  verbally  defective  affidavit 
verifying  a  complaint  for  divorce  was  not  too  late,  when 
offered  during  the  trial  of  the  issue  raised  by  the  plea  in 
abatement;  the  defendant  not  having  been  prejudiced  by  the 
delay.    lb. 

4.  Divorce.    Service  of  process  issued  under  defective  pleading.    Ef- 
fect. 

Service  of  subpoena  to  answer,  served  wth  copy  of  bill  in  a 
divorce  action,  upon  a  nonresident  respondent  temporarily  in 
the  State,  was  good,  and  gave  jurisdiction  of  the  person,  though 

the  affidavit  verifying  the  complaint  was  verbally  defective, 
at  least  to  permit  amendment  of  the  verification.    lb. 

5.  Dismissal  and  nonsuit.    Right  to  dismiss. 

Where  defendant's  motion  for  a  peremptory  instruction  was  de- 
nied and  he  was  subsequently  granted  a  new  trial,  it  is  proper 
for  the  court  on  the  second  trial  to  refuse  to  allow  plaintiff  to 
dismiss,  as  that  would  deprive  defendant  of  any  advantage 
from  the  former  trial.    Barnes  v.  Noel,  126. 

6.  Courts.    Precedent.    Stare  decisis. 

While  the  principle  of  res  judicata  does  not  apply  where  the 
action  is  between  different  parties,  the  courts  will  under  the 
doctrine  of  stare  decisis,  follow  a  prior  decision  adjudicating 
the  title  to  the  land  In  controversy.  Iron  Co.  v.  Railroad, 
221. 

7.  Equity.    Proceedings.    Introduction  of  documents. 

In  equity,  a  deed  which  proves  itself  is  admissible  without  notice, 
the  matter  being  governed  by  the  ancient  chancery  practice; 
neither  the  statute  nor  court  rules  having  prescribed  the  prac- 
tice,   lb. 

8.  Answer.    When  necessary. 

Where  the  bill  seeking  a  recovery  of  part  of  advance  premium 
paid  for  surety  bond  on  ground  of  insured's  death  at  expiration 
of  half  of  period  raised  questions  of  estoppel  and  waiver  which, 
the  demurrer  did  not  reach,  such  questions  required  an  answer. 
Crouch  V.  Surety  Co.,  260. 
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9.   Appeal  and  error.    Review.    Amendments.    Issue  with  court. 
The  ruling  by  the  chancellor  denying  a  petition  to  amend  a  bill 
after  a  demurrer  had  been  sustained,  the  complainant  contend- 
ing that  the  amendment  was  agreed  to  by  the  chancellor  dur- 
ing the  argument,  cannot  be  reviewed;  since  the  complainant 
lir;  cannot  take  Issue  with  the  chancellor  In  that  manner  as  to 

rjjQ  what  occurred  during  the  argument.     Power  Co.  v.   Goodloe, 

490. 


10.  Ejectment.    Parties.    Statutory  provisions. 

Under  Shannon's  Code,  sec.  4970,  providing  that  any  person 
having  a  valid  subsisting  legal  interest  in  real  property  and 
a  right  to  the  immediate  possession  thereof  may  maintain  eject- 
ment therefor,  plaintiff  in  ejectment  must,  to  succeed,  show 
both  legal  title  and  right  to  immediate  possession,  and  one 
who  has  executed  a  deed  of  trust  to  secure  a  debt,  retain- 
ing the  right  of  possession  until  default,  may  not  maintain 
ejectment  without  joining  the  trustee  or  mortgagee,  for  he  has 
not  the  legal  title.     Brier  Hill  Collieries  v.  Gernt,  542. 

11.  Licenses.    Privilege    tax.    Enforcement.    Suit    by    taxpayers. 
Taxpayers  of  a  city,  seeking  by  mandamus  to  compel  officers  to 

collect  a  privilege  tax  on  persons  continuing  to  sell  intoxicating 
liquors  notwithstanding  the  prohibition  law,  may  amend  their 
bill  so  as  to  bring  the  persons  liable  to  a  privilege  tax  before  the 
court,  so  that  it  may  render  judgment  for  the  city,  or  may  cause 
distress  warrants  to  issue  for  the  Immediate  collection  of  the 
tax,  or  may,  on  obtaining  an  assessment  of  the  tax,  cause  a 
scire  facias  to  issue  for  the  parties  assessed  to  show  cause  why 
they  should  not  be  held  liable  or  why  distress  warrants  should 
not  issue.     State  ex  rel.,  Bonner  v.  Andrews,  554. 

12.  Process.    Service.    Privilege.    Parties. 

Suitors,  whether  plaintiff  or  defendant,  from  a  foreign  jurisdic- 
tion, are  exempt  from  the  service  of  civil  process  while  attend- 
ing court  and  for  such  reasonable  time  before  and  after  trial 
as  may  enable  them  to  go  from  and  return  to  their  homes. 
Sofge  v.  Lowe,  626. 

13.  Process.    Service.    Privilege  of  parties  traveling  to  and  from 
State  of  suit. 

Where  defendant  was  served  with  process  in  this  State  while 
returning  from  attending  as  suitor  a  United  States  court  in 
Arkansas,  his  plea  of  abatement  was  properly  sustained;  since 
a  State  court,  by  way  of  comity  and  on  grounds  of  public 
policy,  should  enforce  the  privilege  of  witness  or  party  to  suit 
131Tenn50 
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in  another  State  to  be  exempt  from  service  of  process  while 
attending  court.    Sofge  v.  Lowe,  626. 

14.  Damages.  Physical  examination  of  person  injured.  ApplicaHon 
for  examination. 
An  application  to  the  court  for  a  physical  examination  by  a 
physician  of  plaintiff,  suing  for  a  personal  injury,  must  be  made 
before  trial  and  supported  by  affidavit,  setting  forth  facts  show- 
ing that  an  examination  is  necessary  and  can  be  had  without 
danger  to  plaintiff  or  any  serious  pain.  Williams  v.  Iron  Works, 
683. 

16.   Damages.    Physical   examination   of  person  injured.    Mode   of 
examination. 
The  court  ordering  an  examination  by  a  physician  of  plaintiff, 
suing  for  a  personal  injury,  must  select  a  physician  competent 
and  indifferent  between  the  parties.     lb. 

16.  Damages.    Physical   examination   of   person    injured.    Proceed- 
ings to  procure  examination. 

The  court,  ordering  an  examination  by  a  physician  of  plaintiff, 
suing  for  a  personal  injury,  must  fix  in  advance  the  fee  for 
the  examination,  and  require  defendant,  making  the  applica- 
tion, to  pay  the  sum  into  court,  to  be  paid  to  the  physician  when 
he  files  his  report.    lb. 

17.  Damages.     Physical   examination   of  person   injured.     Report 
of  examination. 

A  physician,  appointed  by  the  court  to  examine  plaintiff,  suing 
for  a  personal  injury,  must  file  a  report,  stating  in  detail  the 
I  results  of  his  examination,  and  the  report  should  be  open  to 

I  inspection  of  counsel  of  both  parties,  but  not  for  use  as  evi- 

dence, except  for  cross-examination  of  the  physician  when  in- 
troduced as  witness  at  the  trial.    lb, 

18.  Damages.     Physical  examination  of  person  injured.     Mode  of 
examination, 

A  physician,  examining  a  plaintiff  suing  for  a  personal  injury, 
I  .  must   preserve,   as   far   as   possible,   the   privacy   of  plaintiff's 

j  person;  and,  in  case  a  woman  is  plaintiff,  the  physician  should 

be  a  female,  if  one  is  accessible.    lb. 


19.  Damages.  Physical  examination  of  person  injured.  Mode  of 
examination. 
Where  a  physician,  appointed  by  the  court,  examines  plaintiff, 
suing  for  personal  injury,  plaintiCTs  own  physician  should  be 
permitted  to  be  present  at  the  examination  on  plaintiff's  appli- 
cation therefor.     lb. 
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20.  Damages.    Physical  examination  of  person  injured.    Refusal  to 
submit  to  examination.    Effect. 

A  plaintiff,  suing  for  a  personal  injury,  cannot  be  compelled  to 
submit  to  an  examination  by  a  physician  appointed  by  the 
court  by  proceedings  in  contempt,  but  he  is  offered  the  alter- 
native of  a  reasonable  examination  or  of  having  his  suit  dis- 
missed.   Ih. 

21.  Bill  of  particulars.    Right  of  defendants  to  demand. 

A  defendant,  when  sued  by  plaintiff  for  a  personal  injury,  can  re- 
quire of  plaintiff  a  bill  of  particulars,  showing  in  reasonable  de- 
tail the  nature  and  effect  of  the  injuries  complained  of.    It. 

22.  Bill  of  particulars.    Right  of  court  to  order. 

The  court,  in  requiring  plaintiff,  suing  for  a  personal  injury,  neg- 
ligently inflicted,  to  furnish  a  bill  of  particulars,  should  exer- 
cise great  caution,  and  thereby  not  impose  on  plaintiff  the  duty 
to  furnish  specifications  which  may  embarrass  him  on  the  trial; 
and  this  is  especially  true  where  plaintiff  sues  in  a  representa- 
tive capacity,  as  in  action  for  death  by  wrongful  act.    Ih, 

23.  Damages.     Physical   examination    of  person   injured.      Orders 
for  examination. 

The  court,  ordering  an  examination,  by  a  physician  appointed  by 
it,  of  plaintiff  suing  for  a  personal  injury,  must  safeguard  the 
rights  of  plaintiff,  and  it  must  affirmatively  appear  that  the 
precautions  due  plaintiff  were  exercised  by  the  trial  court;  and 
plaintiff,  complaining  of  an  order  for  examination,  need  not 
point  out  deficiencies  therein.    Ih. 

See  Altebatio>'  or  Instruments. 

POSSEISSION. 

1.  Adverse.    Deeds.    Exclusion  clause.    Burden  of  proof. 
Though  a  deed  has  an  exclusion  clause,  it  will  be  treated  as 

covering  all  the  lands,  within  its  bounds,  where  the  party 
claiming  adversely  fails  to  sustain  the  burden  of  showing  the 
bounds  of  the  excluded  land.    Coal  Co.  v.  Taylor,  11. 

2.  Adverse.    Exclusive.    Necessity. 

Where  defendants  entered  into  peaceable  possession  of  land,  they 
could  maintain  as  against  the  true  owner,  who  also  entered,  pro- 
ceedings in  unlawful  entry  and  detainer,  and  have  him  re- 
moved ;  but,  having  failed  to  do  so  and  acquiesced  in  the  owner's 
possession  of  another  part  of  the  premises,  the  possession  of 
the  parties  must  be  deemed  concurrent.  Iron  Co.  v.  Railroad^ 
221. 


788  INDEX.  [131  Tenn. 


POWERS   OF  COURTS. 


POSSESSION— Continued. 

3.  Adverse.     Concurrent.    Effect. 

Where,  after  defendant  was  in  possession  of  a  portion  of  a  tract 
of  land  to  which  complainant  had  the  legal  title,  complainant 
also  entered  and  held  possession  for  some  years,  his  title  gave 
him  constructive  possession  of  the  entire  tract,  except  that 
portion  actually  held  by  defendant,  and  defendant's  possession 
could  not,  where  it  did  not  continue  for  the  statutory  period 
after  complainant  deserted  the  land,  ripen  into  adverse  title. 
Iron  Co.  V.  Railroad,  221. 

4.  Trespass.    Criminal  prosecution.    Title  of  prosecutor. 

If  a  party  has  actual  possession  of  land,  or  of  a  portion  thereof, 
whereby  he  has  constructive  possession  of  the  remainder,  such 
possession  will  sustain  a  prosecution  for  trespass,  and  the  one 
so  trespassing  cannot  defend  on  superior  title.  Clark  v.  State, 
372. 

5.  Trespass.      Criminal    prosecution.      Possession    of    prosecutor. 
Notice. 

Under  the  criminal,  as  well  as  the  civil  law,  all  persons  must 
take  notice  of  open,  adverse  possession  of  land,  and  of  the 
registered  claim  of  title  of  which  such  possession  is  notice, 
whether  the  holding  is  personally  or  by  tenant.    Ih. 

6.  Adverse.     **Color  of  title.''     Conveyances  operating  cw  color  of 
title. 

A  deed  conveying  described  land,  but  only  the  grantors'  rights 
therein,  is  not  "color  of  title"  to  a  parcel  within  the  description 
previously  conveyed  by  the  grantors,  and  the  grantee  may  not 
acquire  title  by  seven  years'  adverse  possession  under  the  stat- 
ute of  limitations  (Acts  1819,  ch.  28,  sec.  1).  Brier  Hill  Collieries 
V.  Oernt,  542. 

7.  Mortgages.     Title  conveyed. 

A  trust  deed  or  mortgage  conveys  the  legal  title  to  the  trustee 
or  mortgagee,  and  he  is  entitled  to  the  immediate  possession 
unless  the  instrument  contains  a  contrary  provision.    Id. 

See  Champerty. 

POWERS  OF  COURTS. 

Damages.    Proceedings  for  assessment.    Physical    examination    of 
person  injured. 
The  trial  court  has  the  right  at  common  law  to  compel  plaintiff, 
suing  for  a  personal  injury,  to  submit  to  a  physical  examination 
by  a  physician.    Williams  v.  Iron  Works,  683. 
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POWERS  OP  STATES. 

Constitutional  law.  Health.  Due  process  of  law.  Dealing  in  drugs. 
Pub.  Acts  1st  Ex.  Sess.  1913,  ch.  11,  prohibiting  the  sale  or  dis- 
tribution of  opium  or  any  derivative  thereof,  except  that  a 
physician  may  prescribe  the  drugs  when  in  personal  attendance 
on  a  patient,  does  not  deprive  a  physician  of  his  liberty  or 
property  without  due  process  of  law  as  arbitrarily  curtailing  his 
right  to  practice  by  prescribing  according  to  methods  formerly 
obtaining,  but  is  a  valid  exercise  of  the  police  power  to  regulate 
the  sale  and  distribution  of  dangerous  drugs.  Hyde  v.  State, 
208. 

PRISON  COMMISSIONERS. 

See  Paroles. 

PUBLIC  LANDS. 
See  Land  and  Land  Titles. 

PUNISHMENTS. 
See  Indeterminate  Sentence  Law. 

RAILROADS. 

1.  Crossing  accidents.     Watchman. 

Where  a  railroad  company  was  by  ordinance  required  to  keep 
a  watchman  at  a  crossing  while  it  should  be  in  operation  and 
running  its  trains,  the  watchman  was  bound  to  warn  trav- 
elers of  the  approach  of  a  hand  car  just  as  much  as  of  trains. 
Railroad  v.  Gilbert,  201. 

2.  Covenants.     Covenants  of  warranty  and  against  incumbrances. 
Breach.    Damages.  ' 

Railroad  tracks  in  existence  and  operation  across  a  tract  of  land, 
when  conveyed  by  deed  containing  a  covenant  of  warranty  and 
against  incumbrances,  are  incumbrances,  where  the  grantee, 
though  inspecting  the  premises  before  purchase,  was  misled 
by  the  grantor  into  believing  that  the  railroads  were  paying 
rent  for  the  right  of  way,  but  the  grantee  could  only  recover 
nominal  damages,  where  the  railroads  greatly  benefited  the 
premises.     Schwartz  v.  Black,  360. 

See  Carriers;  Passengers. 

RENTS. 

Executors  and  administrators.     Real  property.     Rents  as  incident 
of,  reversion. 
Rents  accruing  in  the  future  under  a  lease,  being  Incidents  of 
the  reversion,  pass  to  the  heir  or  devisee  on  death  of  lessor. 
Combs  V.  Combs,  66. 
131  Tenn.51 
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RULES  OF  SUPREME  COURT. 

1.  Costs.    In  criminal  prosecutions.    Motion  to  retax. 

Where  transcripts  on  appeal  from  convictions  for  misdemeanors 
were  not  filed  with  the  supreme  court  by  clerk  of  the  trial 
court  until  after  the  forty  days  prescribed  as  a  limit  by  rule 
7  of  the  court,  such  ground  for  objecting  to  the  taxing  of  the 
costs  of  such  transcripts  to  the  county  cannot  be  set  up  on 
motion  by  the  county  to  retax  them  to  the  State,  made  in  the 
appellate  court  after  the  case  has  been  disposed  of  In  the  trial 
court  and  its  term  closed.    Working  and  Dorris  v.  State,  186. 

2.  Appeal  and  error.    Assignments  of  error.    Certiorari  to  court  of 
civil  appeals. 

Under  Acts  1907,  ch.  82,  creating  the  court  of  civil  appeals  and 
regulating  the  method  of  reviewing  its  judgments  or  decrees, 
and  supreme  court  rule  12  (126  Tenn.  [18  Cates],  720,  160  S.  W., 
vlii),  providing  that  petitions  for  certiorari  to  remove  cases  from 
the  court  of  civil  appeals  shall  be  accomplished  by  an  assign- 
ment of  errors  predicated  upon  the  judgment  or  decree  of  the 
court  of  civil  appeals,  and  a  brief  In  support  thereof  in  the  form 
required  by  rules  14,  13  (126  Tenn.  [18  Gates],  721,  724,  160  S. 
W.,  Ix,  x),  applicable  to  cases  brought  directly  from  trial  courts 
to  the  supreme  court,  and  that  the  assignments  of  error,  briefs, 
and  arguments  filed  in  the  court  of  civil  appeals  cannot  be  refiled 
in  the  supreme  court,  as  the  case  is  brought  before  the  supreme 
court  for  error  in  the  action  of  the  court  of  civil  appeals,  and  not 
of  the  trial  court,  an  assignment  of  error  that  the  court  of  civil 
appeals  committed  prejudicial  error  in  pretermitting  assignments 
of  error  therein  specified,  ai\d  not  determining  them  at  all,  was 
insufficient,  and  was  not  cured  by  setting  out  in  the  discussion 
of  the  pretermitted  assignments  of  error  special  requests  as  to 
which  the  parties  assigning  error  complained  because  the  circuit 
judge  did  not  embody  them  in  his  charge,  and  as  to  which  they 
asserted  the  court  of  civil  appeals  was  in  error,  because  it  preter- 
mitted such  assignments  of  error.    Murrell  v.  Rich,  378. 

3.  Appeal  and  error.    Assignments  of  error.    Rule  of  court. 
Under  Rule  of  Court,  sec.  14,  subsec.  3  (160  S.  W.,  ix),  requiring 

that,  when  the  error  alleged  is  to  the  admission  or  rejection  of 
evidence,  the  specification  shall  quote  the  full  substance  of  the 
evidence,  with  citation  of  the  record  where  it  and  the  ruling 
may  be  found,  an  assignment  of  error  that  "the  chancellor  erred 
in  excluding  from  the  hearing  all  evidence  tending  to  show  oral 
statements  by  one  E.  in  the  transactions  involved  under  the 
petition  herein,  and  particularly  that  part  of  such  evidence  as  is 
set  out  at  length  in  the  wayside  bills  of  exception  filed  by  both 
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RULES  OP  SUPREME  COURT— Continued. 

parties,"  was  not  in  compliance  with  the  rule  of  court,  and  is 
overruled.    Wood  v.  Green,  583. 

SALES. 

1.  Statutory  lien  for  repairs.    Priority.    Lien  of  conditional  vendor. 
The  lien  on  a  vehicle  or  repairs  furnished  at  the  request  of  the 

owner  or  his  agent,  in  favor  of  the  mechanic,  etc.,  who  under- 
takes the  work,  notwithstanding  he  may  have  parted  with  its 
possession,  given  by  Acts  1909,  ch.  150,  is  subordinate  to  the 
lien  of  the  conditional  seller  of  the  vehicle,  since  placing  the 
vehicle  in  the  possession  of  the  conditional  buyer  should  not 
be  considered  as  a  consent  in  advance  to  the  subordination  of 
the  title  retained  for  security  for  the  payment  of  the  purchase 
money,  and  since  the  seller's  intent,  if  any,  to  permit  repairs  and 
a  consequent  lien  attaching  to  his  interest  should  be  manifested 
in  the  note  contract,  as  otherwise  notes  containing  the  reserva- 
tion of  title  would  be  deprived  of  a  considerable  element  of 
marketability.    Shaw  v.  Webb,  173. 

2.  Conditional  sales.     Lien, 

A  seller's  retention  of  title  to  personal  property  to  secure  the 
purchase  money  partakes  of  the  nature  of  a  lien,  and,  when 
retained  in  a  written,  unregistered  contract  is  superior  to 
any  right  acquired  by  a  purchaser  for  value  and  without  notice. 
lb. 

SCIRE  FACIAS. 

1.  Licenses,    trivilege  tax.    Enforcement.    Suit  by  taxpayers. 
Taxpayers  of  a  city,  seeking  by  mandamus  to  compel  officers  to 

collect  a  privilege  tax  on  persons  continuing  to  sell  intoxicating 
liquors  notwithstanding  the  prohibition  law,  may  amend  their 
bill  so  as  to  bring  the  persons  liable  to  a  privilege  tax  before  the 
court,  so  that  it  may  render  Judgment  for  the  city,  or  may  cause 
distress  warrants  to  issue  for  the  immediate  collection  of  the 
tax,  or  may,  on  obtaining  an  assessment  of  the  tax,  cause  a 
scire  facias  to  issue  for  the  parties  assessed  to  show  cause  why 
they  should  not  be  held  liable  or  why  distress  warrants  should 
not  issue.    State,  ex  rel.  Bonner,  v.  Andrews,  554. 

2.  Requisites.    Judgment. 

The  writ  of  scire  facias  is  awarded  by  the  court  and  is  both  a 
writ  and  a  peading,  but  must  be  based  on  some  matter  of 
record,  as  a  judgment,  bond,  or  some  entry  or  suggestion  of 
record.     16. 
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SCIRE   FACIAS— Continued. 

3.   Requisites  of  writ.    Manner  of  testing. 

The  writ  of  scire  facias  may  be  tested  by  demurrer,  or  if  fatally 
defective  by  writ  of  error  or  appeal.  StatCy  ex  rel.  Bonner,  v. 
Andrews,  554. 

SCOPE  OF  AUTHORITY. 

Master  and  servant.  Servant's  tort.  Act  in  excess  of  particular  au- 
thority. 
In  an  action,  against  joint  employers  of  a  special  policeman 
to  guard  their  property,  for  the  wrongful  killing  of  plaintiff's 
decedent  on  the  premises  of  one  of  such  subscribers,  where 
.^e  officer  discovered  decedent  under  suspicious  circumstances, 
in  the  exercise  of  his  duty  to  guard  the  property,  although  his 
act  in  shooting  was  a  misjudged  and  wrongful  act,  nevertheless, 
it  being  within  the  general  scope  of  his  authority,  his  employ- 
ers were  liable  therefor.     Terry  v.  Burford,  451. 

SERVICE. 

1.  Process.    Privilege.    Parties. 

Suitors,  whether  plaintiff  or  defendant,  from  a  foreign  Jurisdic- 
tion, are  exempt  from  the  service  of  civil  process  w^hile  attend- 
ing court  and  for  such  reasonable  time  before  and  after  trial 
as  may  enable  them  to  go  from  and  return  to  their  homes. 
Bofge  V.  Lowe,  626. 

2.  Process.    Privilege.    Parties.     Witnesses.    Burden  of  proof. 
The  privilege  of  a  party  or  witness  from  a  foreign  jurisdiction 

exempt  from  service  of  process  while  attending  court  is  in- 
vokable  only  when  the  person's  sole  business  in  the  State  of 
suit  is  to  attend  the  litigation,  the  burden  being  upon  him 
under  plea  in  abatement  to  establish  the  fact.    Ih. 

SEVERANCE   AND   REVERSION. 

1.  Executors  and  administrators.  Widow  dissenting  from  %€ill. 
Allowance  for  support.  Property  subject.  Rents. 
Where  deceased  lessor  left  notes  given  him  by  tenants  for  rents 
yet  to  accrue,  the  mere  giving  of  the  notes  did  not  work  such 
a  severance  of  the  rent  from  the  reversion  that  they  vested 
in  deceased's  personal  representative,  so  as  to  give  his  wife 
a  claim  on  their  proceeds  for  her  support  under  Shannon's  Code, 
sec.  4020,  providing  that  a  widow,  dissenting  from  the  provi- 
sions of  her  husband's  will,  may  have  a  year's  allowance  for 
support  out  of  his  personal  estate.    Combs  v.  Combs,  66. 
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SEVERANCE  AND  REVERSION— Continued. 

2.   Executors  and  administrators.    Rents. 
To  sever  rents  from  the  reversion,  the  act  must  be  that  of  the 
owner,  and  must  indicate  his  intention  to  sever,  such  as  the 
indorsement  to  a  third  person  of  notes  taken  for  rent  yet  to 
accrue.    lb. 

STARE  DECISIS. 

Courts.    Precedent. 

While   the  principle  of  res  judicata  does   not   apply  where  the 

action  is  between  different  parties,  the  courts  will  under  the 

doctrine  of  stare  decisis,  follow  a  prior  decision  adjudicating 

the  title  to  the  land  in  controversy.    Iron  Co.  v.  Railroad,  221. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

1.  Dismissal  and  nonsuit.    Right  to  dismiss. 

Shannon's  Code,  sec.  4689,  permitting  plaintiff  to  dismiss  at  any 
time  before  the  Jury  retires,  does  not  enlarge  his  common-law 
right,  and  plaintiff  cannot  terminate  his  suit  at  will  where 
by  so  doing  he  might  prejudice  the  right  of  defendant.  Barnes 
v.  Noeh  126. 

2.  Appeal  and  error.    Matters  reviewable. 

Shannon's  Code,  sees.  4851,  4852,  provide  that,  where  a  motion 
for  new  trial  is  granted  or  refused,  either  party  may  except 
to  the  decision  and  reduce  to  writing  the  reasons  for  the  new 
trial  together  with  the  substance  of  the  evidence  in  the  case, 
etc.,  and  the  appellant  may  assign  for  error  that  the  judge 
in  the  court  below  Improperly  granted  or  refused  a  new  trial, 
and  the  supreme  court  may  grant  new  trials  to  correct  any 
errors  of  the  circuit  court  in  granting  or  refusing  the  same. 
Defendant's  motion  for  peremptory  instruction  was  overruled, 
and  in  his  motion  for  new  trial  he  assigned  that  error,  as  well 
as  others.  Defendant  was  granted  a  new  trial,  and  took  a 
wayside  bill  of  exceptions  to  the  refusal  of  the  court  to  per- 
emptorily instruct  in  his  favor.  Held  that,  as  the  purpose  of  the 
statute  was  to.  give  the  party  excepting  the  benefit  of  the  former 
trial  without  regard  to  the  merits  of  the  case  as  determined 
on  a  subsequent  trial,  defendant  might,  on  review  of  the  judg- 
ment rendered  on  the  second  trial,  procure  review  of  the  denial 
of  his  motion  for  directed  verdict.    lb. 

3.  Enactment.    Powers  of  legislature  at  special  sessions. 

Pub.  Acts  1st  Ex.  Sess.  1913,  ch.  11,  prohibiting  the  sale  or  dis- 
tribution of  opium  or  any  derivative  thereof,  except  that  a 
physician  may  prescribe  the  drugs  when  in  personal  attend- 
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POSSESSION— Continued. 

3.  Adverse.     Concurrent.    Effect. 

Where,  after  defendant  was  In  possession  of  a  portion  of  a  tract 
of  land  to  which  complainant  had  the  legal  title,  complainant 
also  entered  and  held  possession  for  some  years,  his  title  gave 
him  constructive  possession  of  the  entire  tract,  except  that 
portion  actually  held  hy  defendant,  and  defendant's  possession 
could  not,  where  it  did  not  continue  for  the  statutory  period 
after  complainant  deserted  the  land,  ripen  into  adverse  title. 
Iron  Co.  V.  Railroad,  221. 

4.  Trespass.    Criminal  prosecution.    Title  of  prosecutor. 

If  a  party  has  actual  possession  of  land,  or  of  a  portion  thereof, 
whereby  he  has  constructive  possession  of  the  remainder,  such 
possession  will  sustain  a  prosecution  for  trespass,  and  the  one 
so  trespassing  cannot  defend  on  superior  title.  Clark  v.  State, 
372. 

5.  Trespass.      Criminal    prosecution.     Possession    of   prosecutor. 
Notice. 

Under  the  criminal,  as  well  as  the  civil  law,  all  persons  must 
take  notice  of  open,  adverse  possession  of  land,  and  of  the 
registered  claim  of  title  of  which  such  possession  is  notice, 
whether  the  holding  is  personally  or  by  tenant.    lb. 

6.  Adverse.     **Color  of  title."'     Conveyances  operating  as  color  of 
title. 

A  deed  conveying  described  land,  but  only  the  grantors'  rights 
therein,  is  not  "color  of  title"  to  a  parcel  within  the  description 
previously  conveyed  by  the  grantors,  and  the  grantee  may  not 
acquire  title  by  seven  years'  adverse  possession  under  the  stat- 
ute of  limitations  (Acts  1819,  ch.  28,  sec.  1).  Brier  HUl  Cotlieries 
V.  Oernt,  542. 

7.  Mortgages.     Title  conveyed. 

A  trust  deed  or  mortgage  conveys  the  legal  title  to  the  trustee 
or  mortgagee,  and  he  is  entitled  to  the  immediate  possession 
unless  the  instrument  contains  a  contrary  provision.    Il>, 

See  Champebty. 

POWERS  OF  COURTS. 

Damages.    Proceedings  for  assessment.    Physical    examination    of 
person  injured. 
The  trial  court  has  the  right  at  common  law  to  compel  plaintiff, 
suing  for  a  personal  injury,  to  submit  to  a  physical  examination 
by  a  physician.    Williams  v.  Iron  Works,  683. 
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POWERS  OF  STATES. 

Constitutional  law.  Health.  Due  process  of  law.  Dealing  in  drugs. 
Pub.  Acts  1st  Ex.  Sess.  1913,  ch.  11,  prohibiting  the  sale  or  dis- 
tribution of  opium  or  any  derivative  thereof,  except  that  a 
physician  may  prescribe  the  drugs  when  in  personal  attendance 
on  a  patient,  does  not  deprive  a  physician  of  his  liberty  or 
property  without  due  process  of  law  as  arbitrarily  curtailing  his 
right  to  practice  by  prescribing  according  to  methods  formerly 
obtaining,  but  is  a  valid  exercise  of  the  police  power  to  regulate 
the  sale  and  distribution  of  dangerous  drugs.  Hyde  v.  State, 
208. 

PRISON  COMMISSIONERS. 

See  Paroles. 

PUBLIC  LANDS. 
See  Land  and  Land  Titles. 

PUNISHMENTS. 
See  Indeterminate  Sentence  Law. 

RAILROADS. 

1.  Crossing  accidents.     Watchman. 

Where  a  railroad  company  was  by  ordinance  required  to  keep 
a  watchman  at  a  crossing  while  it  should  be  in  operation  and 
running  its  trains,  the  watchman  was  bound  to  warn  trav- 
elers of  the  approach  of  a  hand  car  Just  as  much  as  of  trains. 
Railroad  v.  Oilhert,  201. 

2.  Covenants,     Covenants  of  warranty  and  against  incumbrances. 
Breach.    Damages.  ' 

Railroad  tracks  in  existence  and  operation  across  a  tract  of  land, 
when  conveyed  by  deed  containing  a  covenant  of  warranty  and 
against  incumbrances,  are  Incumbrances,  where  the  grantee, 
though  inspecting  the  premises  before  purchase,  was  misled 
by  the  grantor  into  believing  that  the  railroads  were  paying 
rent  for  the  right  of  way,  but  the  grantee  could  only  recover 
nominal  damages,  where  the  railroads  greatly  benefited  the 
premises.    Schwartz  v.  Black,  360. 

See  Carriers;  Passengers. 

RENTS. 

Executors  and  administrators.     Real  property.     Rents  as  incident 
of,  reversion. 
Rents  accruing  in  the  future  under  a  lease,  being  incidents  of 
the  reversion,  pass  to  the  heir  or  devisee  on  death  of  lessor. 
Combs  V.  Combs,  66. 
131  Tenn.51 
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3.  Adverse.     Concurrent,    Effect, 

Where,  after  defendant  was  in  possession  of  a  portion  of  a  tract 
of  land  to  which  complainant  had  the  legal  title,  complainant 
also  entered  and  held  possession  for  some  years,  his  title  gave 
him  constructive  possession  of  the  entire  tract,  except  that 
portion  actually  held  by  defendant,  and  defendant's  possession 
could  not,  where  it  did  not  continue  for  the  statutory  period 
after  complainant  deserted  the  land,  ripen  into  adverse  title. 
Iran  Co,  v.  Railroad j  221. 

4.  Trespass.    Criminal  prosecution.    Title  of  prosecutor. 

If  a  party  has  actual  possession  of  land,  or  of  a  portion  thereof, 
whereby  he  has  constructive  possession  of  the  remainder,  such 
possession  will  sustain  a  prosecution  for  trespass,  and  the  one 
so  trespassing  cannot  defend  on  superior  title.  Clark  v.  State, 
372. 

5.  Trespass,      Criminal    prosecution.      Possession    of    prosecutor. 
Notice, 

Under  the  criminal,  as  well  as  the  civil  law,  all  persons  must 
take  notice  of  open,  adverse  possession  of  land,  and  of  the 
registered  claim  of  title  of  which  such  possession  is  notice, 
whether  the  holding  is  personally  or  by  tenant.    J6. 

6.  Adverse,     *^Color  of  titJe.*^     Conveyances  operating  cw  color  of 
title. 

A  deed  conveying  described  land,  but  only  the  grantors'  rights 
therein,  is  not  "color  of  title"  to  a  parcel  within  the  description 
previously  conveyed  by  the  grantors,  and  the  grantee  may  not 
acquire  title  by  seven  years'  adverse  possession  under  the  stat- 
ute of  limitations  (Acts  1819,  ch.  28,  sec.  1).  Brier  HUl  Collieries 
V.  Gernt,  542. 

7.  Mortgages.     Title  conveyed. 

A  trust  deed  or  mortgage  conveys  the  legal  title  to  the  trustee 
or  mortgagee,  and  he  is  entitled  to  the  immediate  possession 
unless  the  instrument  contains  a  contrary  provision.    Ih. 

See  Champebty. 

POWERS  OF  COURTS. 

Damages.    Proceedings  for  assessment.    Physical    examination    of 
person  injured. 
The  trial  court  has  the  right  at  common  law  to  compel  plaintiff, 
suing  for  a  personal  injury,  to  submit  to  a  physical  examination 
by  a  physician.    Williams  v.  Iron  Works,  683. 
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POWERS  OP  STATES. 

Constitutional  law.  Health.  Due  process  of  law.  Dealing  in  drugs. 
Pub.  Acts  1st  Ex.  Sess.  1913,  ch.  11,  prohibiting  the  sale  or  dis- 
tribution of  opium  or  any  derivative  thereof,  except  that  a 
physician  may  prescribe  the  drugs  when  in  personal  attendance 
on  a  patient,  does  not  deprive  a  physician  of  his  liberty  or 
property  without  due  process  of  law  as  arbitrarily  curtailing  his 
right  to  practice  by  prescribing  according  to  methods  formerly 
obtaining,  but  is  a  valid  exercise  of  the  police  power  to  regulate 
the  sale  and  distribution  of  dangerous  drugs.  Hyde  v.  State, 
208. 

PRISON  COMMISSIONERS. 

See  Paroles. 

PUBLIC  LANDS. 
See  Laxd  and  Land  Titles. 

PUNISHMENTS. 
See  Indeterminate  Sentence  Law. 

RAILROADS. 

1.  Crossing  accidents.     Watchman. 

Where  a  railroad  company  was  by  ordinance  required  to  keep 
a  watchman  at  a  crossing  while  it  should  be  in  operation  and 
running  its  trains,  the  watchman  was  bound  to  warn  trav- 
elers of  the  approach  of  a  hand  car  just  as  much  as  of  trains. 
Railroad  v.  Gilbert,  201. 

2.  Covenants.     Covenants  of  warranty  and  against  incumbrances. 
Breach.    Damages.  ' 

Railroad  tracks  in  existence  and  operation  across  a  tract  of  land, 
when  conveyed  by  deed  containing  a  covenant  of  warranty  and 
against  incumbrances,  are  Incumbrances,  where  the  grantee, 
though  inspecting  the  premises  before  purchase,  was  misled 
by  the  grantor  into  believing  that  the  railroads  were  paying 
rent  for  the  right  of  way,  but  the  grantee  could  only  recover 
nominal  damages,  where  the  railroads  greatly  benefited  the 
premises.     Schwartz  v.  Black,  3^0. 

See  Carriers;   Passengers. 

RENTS. 

Executors  and  administrators.     Real  property.     Rents  as  incident 
of,  reversion. 
Rents  accruing  in  the  future  under  a  lease,  being  incidents  of 
the  reversion,  pass  to  the  heir  or  devisee  on  death  of  lessor. 
Combs  V.  Combs,  66. 
131  Tenn.51 
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1.  Costs.    In  criminal  prosecutions.    Motion  to  retax. 

Where  transcripts  on  appeal  from  convictions  for  misdemeanors 
were  not  filed  with  the  supreme  court  by  clerk  of  the  trial 
court  until  after  the  forty  days  prescribed  as  a  limit  by  rule 
7  of  the  court,  such  ground  for  objecting  to  the  taxing  of  the 
costs  of  such  transcripts  to  the  county  cannot  be  set  up  on 
motion  by  the  county  to  retax  them  to  the  State,  made  in  the 
appellate  court  after  the  case  has  been  disposed  of  In  the  trial 
court  and  its  term  closed.    Working  and  Dorris  v.  State,  186. 

2.  Appeal  and  error.    Assignments  of  error.    Certiorari  to  court  of 
civil  appeals. 

Under  Acts  1907,  ch.  82,  creating  the  court  of  civil  appeals  and 
regulating  the  method  of  reviewing  its  judgments  or  decrees, 
and  supreme  court  rule  12  (126  Tenn.  [18  Cates],  720,  160  S.  W., 
viii),  providing  that  petitions  for  certiorari  to  remove  cases  from 
the  court  of  civil  appeals  shall  be  accomplished  by  an  assign- 
ment of  errors  predicated  upon  the  judgment  or  decree  of  the 
court  of  civil  appeals,  and  a  brief  in  support  thereof  In  the  form 
required  by  rules  14,  IS  (126  Tenn.  [18  Cates],  721,  724,  160  S. 
W.,  ix,  x),  applicable  to  cases  brought  directly  from  trial  courts 
to  the  supreme  court,  and  that  the  assignments  of  error,  briefs, 
and  arguments  filed  in  the  court  of  civil  appeals  cannot  be  refiled 
in  the  supreme  court,  as  the  case  is  brought  before  the  supreme 
court  for  error  in  the  action  of  the  court  of  civil  appeals,  and  not 
of  the  trial  court,  an  assignment  of  error  that  the  court  of  civil 
appeals  committed  prejudicial  error  in  pretermitting  assignments 
of  error  therein  specified,  ai\d  not  determining  them  at  all,  was 
insufficient,  and  was  not  cured  by  setting  out  in  the  discussion 
of  the  pretermitted  assignments  of  error  special  requests  as  to 
which  the  parties  assigning  error  complained  because  the  circuit 
judge  did  not  embody  them  in  his  charge,  and  as  to  which  they 
asserted  the  court  of  civil  appeals  was  in  error,  because  it  preter- 
mitted such  assignments  of  error.    Murrell  v.  Rich,  378. 

3.  Appeal  and  error.    Assignments  of  error.    Rule  of  court. 
Under  Rule  of  Court,  sec.  14,  subsec.  3  (160  S.  W.,  ix),  requiring 

that,  when  the  error  alleged  is  to  the  admission  or  rejection  of 
evidence,  the  specification  shall  quote  the  full  substance  of  the 
evidence,  with  citation  of  the  record  where  it  and  the  ruling 
may  be  found,  an  assignment  of  error  that  "the  chancellor  erred 
in  excluding  from  the  hearing  all  evidence  tending  to  show  oral 
statements  by  one  E.  in  the  transactions  involved  under  the 
petition  herein,  and  particularly  that  part  of  such  evidence  as  is 
set  out  at  length  in  the  wayside  bills  of  exception  filed  by  both 
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parties/'  was  not  in  compliance  with  the  rule  of  court,  and  is 
overruled.    Wood  v.  Chreen,  683. 

SALES. 

1.  Statutory  lien  for  repairs.    Priority.    Lien  of  conditional  vendor. 
The  lien  on  a  vehicle  or  repairs  furnished  at  the  request  of  the 

owner  or  his  agent,  in  favor  of  the  mechanic,  etc.,  who  under- 
takes the  work,  notwithstanding  he  may  have  parted  with  Its 
possession,  given  by  Acts  1909,  ch.  150,  Is  subordinate  to  the 
lien  of  the  conditional  seller  of  the  vehicle,  since  placing  the 
vehicle  in  the  possession  of  the  conditional  buyer  should  not 
be  considered  as  a  consent  in  advance  to  the  subordination  of 
the  title  retained  for  security  for  the  payment  of  the  purchase 
money,  and  since  the  seller's  intent,  if  any,  to  permit  repairs  and 
a  consequent  lien  attaching  to  his  interest  should  be  manifested 
in  the  note  contract,  as  otherwise  notes  containing  the  reserva- 
tion of  title  would  be  deprived  of  a  considerable  element  of 
marketability.    Shaw  v.  Webb,  173. 

2.  Conditional  sales.     Lien. 

A  seller's  retention  of  title  to  personal  property  to  secure  the 
purchase  money  partakes  of  the  nature  of  a  Hen,  and,  when 
retained  in  a  written,  unregistered  contract  is  superior  to 
any  right  acquired  by  a  purchaser  for  value  and  without  notice. 
lb. 

SCIRE  FACIAS. 

1.  Licenses,    trivilege  tax.    Enforcement.    Suit  by  taxpayers. 
Taxpayers  of  a  city,  seeking  by  mandamus  to  compel  officers  to 

collect  a  privilege  tax  on  persons  continuing  to  sell  intoxicating 
liquors  notwithstanding  the  prohibition  law,  may  amend  their 
bill  so  as  to  bring  the  persons  liable  to  a  privilege  tax  before  the 
court,  so  that  it  may  render  Judgment  for  the  city,  or  may  cause 
distress  warrants  to  issue  for  the  immediate  collection  of  the 
tax,  or  may,  on  obtaining  an  assessment  of  the  tax,  cause  a 
scire  facias  to  issue  for  the  parties  assessed  to  show  cause  why 
they  should  not  be  held  liable  or  why  distress  warrants  should 
not  issue.    State,  ex  rel.  Bonner,  v.  Andrews,  554. 

2.  Requisites.    Judgment. 

The  writ  of  scire  facias  is  awarded  by  the  court  and  is  both  a 
writ  and  a  peading,  but  must  be  based  on  some  matter  of 
record,  as  a  Judgment,  bond,  or  some  entry  or  suggestion  of 
record.     lb. 
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3.   Requisites  of  writ.    Manner  of  testing. 

The  writ  of  scire  facias  may  be  tested  by  demurrer,  or  if  fatally 
defective  by  writ  of  error  or  appeal.  State,  ex  rel.  Bonner,  v. 
Andrews,  554. 

SCOPE  OF  AUTHORITY. 

Master  and  servant.  Servant's  tort.  Act  in  excess  of  particular  ait- 
thority. 
In  an  ^tion,  against  joint  employers  of  a  special  policeman 
to  guard  their  property,  for  the  wrongful  killing  of  plaintiff's 
decedent  on  the  premises  of  one  of  such  subscribers,  where 
^lie  oflQcer  discovered  decedent  under  suspicious  circumstances, 
in  the  exercise  of  his  duty  to  guard  the  property,  although  his 
act  in  shooting  was  a  misjudged  and  wrongful  act,  nevertheless, 
it  being  within  the  general  scope  of  his  authority,  his  employ- 
ers were  liable  therefor.     Terry  v.  Burford,  451. 

SERVICE. 

1.  Process.    Privilege.    Parties. 

Suitors,  whether  plaintiff  or  defendant,  from  a  foreign  jurisdic- 
tion, are  exempt  from  the  service  of  civil  process  while  attend- 
ing court  and  for  such  reasonable  time  before  and  after  trial 
as  may  enable  them  to  go  from  and  return  to  their  homes. 
Sofge  V.  Lowe,  626. 

2.  Process.     Privilege.    Parties.     Witnesses.    Burden  of  proof. 
The  privilege  of  a  party  or  witness  from  a  foreign  jurisdiction 

exempt  from  service  of  process  while  attending  court  is  in- 
vokable  only  when  the  person's  sole  business  in  the  State  of 
suit  is  to  attend  the  litigation,  the  burden  being  upon  him 
under  plea  in  abatement  to  establish  the  fact.    Ih. 

SEVERANCE   AND    REVERSION. 

1.  Executors  and  administrators.  Widow  dissenting  from  will. 
Allowance  for  support.  Property  subject.  Rents. 
Where  deceased  lessor  left  notes  given  him  by  tenants  for  rents 
yet  to  accrue,  the  mere  giving  of  the  notes  did  not  work  such 
a  severance  of  the  rent  from  the  reversion  that  they  vested 
in  deceased's  personal  representative,  so  as  to  give  his  wife 
a  claim  on  their  proceeds  for  her  support  under  Shannon's  Code, 
sec.  4020,  providing  that  a  widow,  dissenting  from  the  provi- 
sions of  her  husband's  will,  may  have  a  year's  allowance  for 
support  out  of  his  personal  estate.    Combs  v.  Combs,  66. 
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2.    Executors  and  administrators.    Rents. 

To  sever  rents  from  the  reversion,  the  act  must  be  that  of  the 
owner,  and  must  indicate  his  intention  to  sever,  such  as  the 
indorsement  to  a  third  person  of  notes  taken  for  rent  yet  to 
accrue.    lb. 

STARE  DECISIS. 

Courts.    Precedent, 

While   the  principle  of  res  judicata  does  not  apply   where  the 

action  is  between  different  parties,  the  courts  will  under  the 

doctrine  of  stare  decisis,  follow  a  prior  decision  adjudicating 

the  title  to  the  land  in  controversy.    Iron  Co.  v.  Railroad,  221. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

1.  Dismissal  and  nonsuit.    Right  to  dismiss. 

Shannon's  Code,  sec.  4689,  permitting  plaintiff  to  dismiss  at  any 
time  before  the  jury  retires,  does  not  enlarge  his  common-law 
right,  and  plaintiff  cannot  terminate  his  suit  at  will  where 
by  so  doing  he  might  prejudice  the  right  of  defendant  Barnes 
v.  Noel,  126. 

2.  Appeal  and  error.    Matters  reviewable. 

Shannon's  Code,  sees.  4851,  4852,  provide  that,  where  a  motion 
for  new  trial  is  granted  or  refused,  either  party  may  except 
to  the  decision  and  reduce  to  writing  the  reasons  for  the  new 
trial  together  with  the  substance  of  the  evidence  in  the  case, 
etc.,  and  the  appellant  may  assign  for  error  that  the  judge 
in  the  court  below  improperly  granted  or  refused  a  new  trial, 
and  the  supreme  court  may  grant  new  trials  to  correct  any 
errors  of  the  circuit  court  in  granting  or  refusing  the  same. 
Defendant's  motion  for  peremptory  instruction  was  overruled, 
and  in  his  motion  for  new  trial  he  assigned  that  error,  as  well 
as  others.  Defendant  was  granted  a  new  trial,  and  took  a 
wayside  bill  of  exceptions  to  the  refusal  of  the  court  to  per- 
emptorily instruct  in  his  favor.  Held  that,  as  the  purpose  of  the 
statute  was  to.  give  the  party  excepting  the  benefit  of  the  former 
trial  without  regard  to  the  merits  of  the  case  as  determined 
on  a  subsequent  trial,  defendant  might,  on  review  of  the  judg- 
ment rendered  on  the  second  trial,  procure  review  of  the  denial 
of  his  motion  for  directed  verdict.     lb. 

3.  Enactment.    Powers  of  legislature  at  special  sessions. 

Pub.  Acts  1st  Ex.  Sess.  1913,  ch.  11,  prohibiting  the  sale  or  dis- 
tribution of  opium  or  any  derivative  thereof,  except  that  a 
physician  may  prescribe  the  drugs  when  in  personal  attend- 
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ance  on  a  patient,  is  within  the  governor's  call  for  a  special 
session  to  consider  a  bill  to  regulate  the  intrastate  trade  or  sale 
of  opium  or  any  derivative  thereof,  as  against  the  objection  that 
it  regulates  the  practice  of  medicine.    Hyde  v.  State,  208. 

4.  Validity.    Enactment  of  "road  law."    Extra  session. 

The  governor's  call  for  the  first  extra  session  of  1913,  directed 
the  attention  of  the  legislature  to  the  questions  of  the  road 
law  from  Maury  county,  the  amendment  of  the  act  creating  a 
turnpike  commission  for  that  county,  and  to  the  enactment 
of  measures  to  enforce  the  criminal  law  relating  to  public 
nuisances.  Acts  1913  (1st  Ex.  Sess.),  ch.  98,  regulates  the 
operation  and  condition  of  turnpike  roads  in  counties  having  a 
population  of  not  less  than  40,450  inhabitants  nor  more  than 
40,475  inhabitants.  Held,  that  the  act  was  void,  as  it  did  not  fall 
within  the  governor's  call,  notwithstanding  the  description  by 
population  fitted  Maury  county,  for  the  expression  "road  law" 
has  no  relation  to  an  act  regulating  turnpikes,  and  it  could  not 
be  sustained  as  an  act  amending  the  act  creating  a  turnpike 
commission;  there  never  having  been  any  such  act.  Turnpike 
Co.  v.  Hughes,  267. 

5.  Construction.    Intention    of    legislature.    Adoption    of    act    of 
another  State. 

Although  a  statute  be  taken  practically  verbatim  from  that  of 
another  State,  the  interpretation  put  upon  the  original  statute 
by  the  courts  of  its  State  can  have  no  binding  effect  upon  the 
courts  of  the  adopting  State  in  interpreting  such  act  after  its 
enactment  in  the  second  State.    State  ex  rel.  v.  Rimmer,  316. 

6.  Repeal.    Implied  repeal. 

Nothing  short  of  an  irreconcilable  confiict  between  two  statutes 
works  a  repeal  by  implication.    State  v.  Chadwick,  365. 

7.  Bridges.    Contracts.    Bridge  on  county   line. 

Under  Shannon's  Code,  sec  1709,  providing  that  when  a  bridge 
is  necessary  over  a  creek  or  river,  which  divides  any  county 
from  another,  the  county  court  of  each  county  shall  Join  in 
an  agreement  for  building  and  maintaining  a  bridge,  and  the 
charge  shall  be  defrayed  by  both  counties  in  proportion  to 
the  number  of  taxable  polls  in  each,  and  section  1710,  providing 
that  every  such  contract,  agreement,  and  order  shall  bind  the 
county  that  makes  or  enters  into  it,  the  provision  for  dividing 
the  cost  of  such  bridge  in  proportion  to  the  taxable  polls  In 
each  county  Is  directory,  not  mandatory,  and  the  counties, 
as  bodies  corporate,  can,  under  their  general  power  to  make 
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contracts,  agree  to  dlvldo  the  cost  of  constructing  such  bridge 
equally  or  in  any  other  ratio  they  may  agree  on.  Davidson 
County  V.  Summer  County^  441. 

8.  Railroads.    Mechanics*  liens.    Statutory  provisions.    '* Materials." 
One  furnishing  lumber  to  a  subcontractor  for  the  erection  of 

concrete  culverts  for  use  in  making  molds  for  the  concrete 
culverts  as  specified  in  the  contract,  furnishes  "materials"  used 
in  building  the  culverts,  within  Shannon's  Code,  sec.  3580,  giving 
a  lien  on  a  railroad  and  its  franchises  and  property  for  the 
value  of  material  furnished  in  the  building  of  its  road  and 
culverts,  where  the  lumber  was  practically  consumed  in  the 
work.    Cohn  d  Goldberg  v.  Const.  Co.,  445. 

9.  Commerce.    Constitutional   law.    Regulation.    Due    process    of 
law.    Privilege  tax. 

Acts  1909,  ch.  504,  which  imposes  on  a  foreign  corporation 
entering  the  State  to  do  business  a  privilege  tax,  measured 
by  its  authorized  capital  stock,  is  not,  when  applied  to  a  for- 
eign corporation  principally  engaged  in  the  manufacture  of 
powder,  but  which  it  sells  in  interstate  commerce,  and  which 
has  a  factory  and  supply  warehouse  within  the  State,  from 
which  it  fills  orders  for  both  interstate  and  intrastate  ship- 
ments, invalid  as  imposing  a  burden  on  interstate  commerce, 
contrary  to  Const,  U.  S.,  art.  1,  sec.  8,  giving  congress  the 
power  to  regulate  interstate  commerce  or  as  taking  the  prop- 
erty of  the  corporation  without  due  process  of  law,  contrary 
to  Const.,  U.  S.  Amend.  14,  sec.  1.    Power  Co.  v.  Goodioe,  490. 

10.  Construction.    Acts  of  same  legislature. 

Acts  1913  (2d  Ex.  Sess.),  ch.  1,  regulating  the  shipment  of  intox- 
icating liquor  into  the  State,  or  between  points  within  the  State, 
and  chapter  3,  prohibiting  the  conveying  or  shipping  liquor 
from  one  county  to  another  in  the  State,  are  in  pari  materia, 
and  must  be  construed  together  so  as  to  harmonize  with  each 
other,  especially  since  they  were  passed  at  the  same  legislative 
session  and  are  presumed  to  be  actuated  by  the  same  public 
policy;  and  the  exceptions  to  the  prohibition  to  the  shipment 
of  liquor  maintained  in  chapter  1  will  be  construed  to  apply  to 
chapter  3.    Bird  v.  State,  blS. 

11.  Intoxicating  liquors.    Offenses.   Personal  transportation.    **Ship.'* 
''Deliver." 

Acts  1913  (2d  Ex.  Sess.),  ch.  3,  which  is  entitled  "An  act  to 
prohibit"  the  shipment  and  conveying  of  intoxicating  liquors 
from  one  county  to  another,  but  providing  that  the  venue  for 
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prosecution  shall  be  in  the  county  to  which  shipments  are  made 
or  in  which  deliveries  are  made,  does  not  prohibit  the  personal 
transportation  of  liquor,  since  "ship"  means  to  put  or  receive 
on  a  ship  or  other  vessel  for  transportation,  to  send  away,  to 
get  rid  of;  and  "deliver"  means  to  give  or  transfer,  to  yield 
possession  of,  to  make  or  give  over,  to  make  the  delivery  of, 
to  commit,  to  surrender,  to  rescind;  and  both  imply  a  change 
of  custody,  and  do  not  apply  to  personal  transportation,  and 
it  win  be  presumed  that  if  the  legislature  intended  to  prohibit 
personal  transportation,  it  would  have  provided  for  the  venue 
of  prosecutions  for  violation  of  that  provision  also.  Bird  v.  State. 
518. 

12.  Construction.     ''Orr     ''And." 

In  that  act  the  word  "or"  between  the  words  '*shlp"  and  "convey" 
should  be  read  "and";  those  conjunctions  being  frequently  con- 
vertible.   /&. 

13.  Banks  and  hanking.    Purchase  of  stock  in  other  hank.     Ultra 
vires. 

Under  Shannon's  Code,  sees.  2083,  2084,  2085,  prescribing  charter 
powers  of  discount  and  savings  banks,  the  contract  of  such  a 
bank,  through  its  officers,  to  purchase  of  the  stockholders  of 
another  bank  their  stock  therein,  was  absolutely  void,  as  being 
ultra  vires.    Wood  v.  Oreen,  583. 

14.  Amendment.    Effect    of   invalidity. 

Since  Acts  1907,  ch.  540,  amending  Acts  1903,  ch.  237,  so  as  to 
declare  that  a  mine  foreman  is  the  agent  of  the  operator  in  the 
performance  of  the  duties  required  by  the  former  statute,  was 
not  passed  in  the  manner  required  by  the  constitution,  the  pro- 
visions of  the  former  act  under  which  the  operator  was  not 
liable  for  the  negligence  of  the  foreman  are  still  in  effect 
Tenn.  C,  /.  d-  R.  Co.  v.  Hooper,  611. 

15.  Enactment.    Readings. 

The  fact  that  the  bill  which  subsequently  became  Acts  1903,  ch. 
237,  was  substituted  by  the  senate  for  another  bill  which  had 
passed  two  readings,  and  the  substituted  bill  was  passed  or 
only  one  reading,  does  not  make  the  act  unconstitutional  as  not 
having  passed  three  readings.    Ih. 

16.  Enactment.     Change  of  title.    Materiality. 

Where  the  bill,  which  subsequently  became  Acts  1903,  ch.  237, 
entitled  "An  act  to  provide  for  the  regulation  and  inspection  o^ 
mines  in  this  State,  and  for  the  safety,  welfare,  and  protection 
of  persons  employed  therein  .  .  .  providing  for  penalties 
for  violations  of  this  act"  was  substituted  on  the  third  reading 


131  Tenn.]  INDEX.  797 

SUICIDE— SUPREME  COURT. 

STATUTES  AND  STATUTORY  CONSTRUCTION— Continued. 

for  a  bin,  entitled  "an  act  to  provide  for  the  Inspection  and  safe 
operation  of  coal  mines  and  other  mines,  to  protect  the  health 
and  safety  of  persons  In  and  about  the  mines  of  this  State;  for 
the  protection  of  property  connected  therewith,  and  fixing  the 
penalty  for  the  violation  of  this  act  and  to  repeal  all  laws  in 
conflict  with  this  act,"  the  changes  In  the  title  were  not  so 
material  as  to  make  it  unconstitutional,  since  the  word  ''regu- 
late" in  the  substituted  title  was  sufficient  to  cover  all  the 
matters  omitted  from  the  original  title.     Ih. 

17.  Title.  Liability  of  mine  owner. 
The  title  to  Acts  1903,  ch.  237,  "An  act  to  provide  for  the  regula- 
tion and  inspection  of  mines  in  this  State,  and  for  the  safety, 
welfare  and  protection  of  persons  employed  therein,'*  is  suffi- 
cient to  Include  the  provisions  of  that  bill  relieving  the  owner 
of  a  mine  in  part  from  liability  for  the  negligence  of  a  foreman 
and  making  the  foreman  criminally  responsible,  since  the  legis- 
lature might  consider  that  provision  to  be  the  most  effective 
method  of  promoting  the  safety  of  the  men  employed  therein. 
lb. 

SUICIDE. 

See  Insurance. 

SUPREME  COURT. 

1.  Appeal  and  error.    Questions  reviewable.    Assignment  of  error. 
Certiorari. 

The  supreme  court,  on  certiorari  to  review  the  action  of  the 
court  of  civil  appeals  refusing  to  pass  on  a  question  and  make 
findings  of  fact  thereon,  will  on  error  being  assigned  to  the 
refusal,  and  to  the  effect  that  the  record  Justifies  a  finding,  look 
to  the  record  and  determine  what  the  fact  is.  Knight  v.  Cooley, 
21. 

2.  Appeal  and  error.    Review.    Facts.    Decision  of    intermediate 
courc. 

The  concurrence  of  the  chancellor  and  the  court  of  civil  appeals 
as  to  a  question  of  fact  does  not  bind  the  supreme  court,  where 
the  court  of  civil  appeals  took  an  erroneous  view  of  the  burden 
of  proof.     Peevey  v.  Buchanan^  24. 

3.  Appeal  and  error.    Review. 

Where  a  wayside  bill  of  exceptions  was  reserved  to  the  action 
of  the  lower  court  on  motion  for  new  trial  which  was  granted, 
the  supreme  court  upon  appeal  from  a  subsequent  judgment 
will  first  review  the  exceptions  to  the  motion.  Barnes  v.  'Noel^ 
126. 
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SURETY  AND  SURETYSHIP. 

1.  Principal  and  surety.     Discharge  of  surety.     Diversion  to  an 
unauthorized  purpose. 

Where  defendant's  testator  became  surety  with  M.  on  notes  of  a 
new  corporation  organized  by  M.,  under  an  agreement  with 
the  payee  bank  that  the  proceeds  of  one  of  the  notes  was  to  be 
used  in  paying  a  specified  indebtedness  of  an  insolvent  cor- 
poration, and  the  other  was  to  be  used  to  furnish  capital  for 
the  operation  of  the  new  corporation,  and  about  one-half  of  the 
proceeds  of  the  second  note  were  diverted  without  the  consent 
of  the  surety  by  the  bank  or  with  its  knowledge  to  the  payment 
of  other  debts  of  the  insolvent  corporation  to  the  bank,  so  that 
the  new  corporation  soon  failed  for  want  of  capital,  the  surety 
was  thereby  discharged  from  liability  on  that  note.  Nat.  Bank 
V.  Carpenter,  136. 

2.  Principal  and  surety.     Discharge  of  surety.     Diversion  to  an 
unauthorized  purpose.    Mode  of  diversion. 

The  fact  that  some  of  the  proceeds  of  the  note  were  not  charged 
off  by  the  bank  against  the  indebtedness  of  the  insolvent  cor- 
poration, but  checks  were  drawn  against  them  by  M.,  as  presi- 
dent of  the  new  corporation,  to  pay  the  indebtedness  of  the 
old,  does  not  entitle  the  bank  to  hold  the  surety.    It. 

3.  Principal  and  surety.    Discharge  of  surety.    Diversion  to    an 
unauthorized  purpose.     Consent  of  surety. 

One  who  became  surety  on  a  note  to  raise  capital  for  a  new  cor- 
poration is  not  released  from  liability  for  so  much  of  the  pro- 
ceeds of  the  note  as  were  diverted  to  the  payment  of  the  debts 
of  another  corporation  with  the  consent  of  the  surety.    lb. 

TAXES  AND  TAXATION. 

1.  Highxoays.  Delegation  of  power.  Road  improvement  districts. 
Acts  1913,  1st  Ejx.  Sess.,  ch.  43,  creating  road  improvement  dis- 
tricts violates  Const.,  art.  2,  sec.  29,  providing  that  the  general 
assembly  shall  have  power  to  authorize  the  several  counties 
and  Incorporated  towns  to  impose  taxes,  etc.,  in  that  by  section 
7  of  chapter  43  power  of  fixing  the  tax  rate  is  conferred  on 
road  Improvement  district  commissioners,  who  do  not  consti- 
tute a  county  or  incorporated  town.    Smith  v.  Carter,  1. 

2.  Delegation   of  power.     Road   improvement   districts.     Special 
taxes.    Statutes. 

Since  special  taxes  are  a  form  of  taxation,  power  to  levy  special 
taxes  for  a  road  improvement  district  cannot  be  delegated  to 
a  district,  in  violation  of  Const.,  art.  2,  sec.  29,  delegating  power 
to  counties  and  incorporated  towns.    Ih. 
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3.  Delegation  of  power.    Road  improvement  districts. 

That  Acts  1913,  Ist  Ex.  Sess.,  ch.  43,  creating  road  improvement 
districts,  provides  in  section  7  that  road  district  commissioners, 
after  annually  fixing  the  tax  rate  for  road  purposes  and  for 
purpose  of  paying  interest  on  bonds,  shall  certify  to  the  trustee 
of  each  county,  etc.,  the  tax  rate,  does  not  make  the  com- 
missioners an  agency  of  the  county,  so  as  to  obviate  the  in- 
validity of  the  act,  under  Const.,  art.  2,  sec.  29,  giving  the  power 
to  tax  only  to  counties  and  incorporated  towns.    Ih. 

4.  Recovery  of  taxes  paid.    Payment  under  duress. 

Payment  under  protest,  reserving  the  right  to  sue  for  recovery, 
of  the  privilege  tax  required  of  foreign  corporations  by  Acts 
1909,  ch.  604,  the  failure  to  pay  which  would  have  required  the 
corporation's  factory  to  remain  idle,  and  would  have  rendered 
its  contracts  void,  is  made  under  duress,  and  not  voluntarily. 
Power  Co.  v.  Ooodloe,  490. 

6.   Commerce.    Regulatipn.    Interstate  commerce.    State  taxation. 
The  power  of  congress  over  Interstate  commerce  is  supreme,  and 
the  levying  of  taxes  by  a  State  which  impedes  or  burdens  such 
commerce  is  invalid.     lb. 

6.  Corporations.    Foreign  corporations.    Privilege  tax. 

The  legislature  has  supreme  control  over  foreign  corporations 
in  so  far  as  it  does  not  afFect  interstate  commerce,  and  may 
exact  such  conditions  and  impose  such  taxes  as  it  chooses 
on  the  privilege  to  do  business  within  the  State.    lb. 

7.  Commerce.    Interstate  commerce.   Regulation.   State  tax.   Privi- 
lege tax. 

The  fact  that  a  corporation  is  engaged  in  interstate  commerce 
does  not  exempt  its  property  from  a  State  tax,  or  preclude  the 
State  from  imposing  a  privilege  tax  on  its  right  to  enter  an- 
other State  to  do  business,  and  the  State  may  resort  to  the 
capital  stock  or  receipts  on  property  employed  in  interstate 
commerce  to  fix  the  value  of  such  privilege  tax,  if  the  receipts 
and  capital  are  not  taxed  as  such.    lb. 

8.  Mandamus.    Compelling  official  action.    Suit  by  taxpayers. 
Taxpayers  of  a  city  may,  by  mandamus,  compel  city  officers  to 

collect  privilege  taxes  imposed  by  statute  where  the  officers 
charged  with  the  duty  of  collecting  taxes  make  no  attempt  so 
to  do.    State  ex  rel.,  Bonner  v.  Andrews,  554. 

9.  Licenses.    Compelling  collection.     Suit  by  taxpayers.    Lien. 
TEixpayers  of  a  city,  compelling  by  mandamus  city  officers  to  col- 
lect privilege  taxes  Imposed  by  statute,  have  a  lien  on  funds 
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collected  by  the  officers  for  the  full  amount  of  expenses  and 
counsel  fees,  but  have  no  lien  on  Judgments  recovered  for  taxei». 
State,  ex  rel.  Bonner^  v.  Andrews,  554. 

10.  Licenses.    Privileges,    Enforcement.     "'De'bt:' 

A  privilege  tax  is  a. "debt"  and  may  be  sued  on  as  such.    !}>. 

11.  Licenses.    Privilege  tax.    Statutory  provision. 

A  privilege  tax  may  be  levied  by  statute,  either  on  a  percentage 
basis  or  for  a  fixed  sum,  and  when  so  imposed  may  be  sued  for 
as  a  debt  by  the  State,  county,  or  municipality.     It. 

12.  Assessment  of  taxes.     Effect.     "Deb/." 

A  tax,  when  assessed  on  a  valuation  of  property,  crates  a  per- 
sonal "debt"  in  favor  of  the  government  against  the  person 
whose  property  is  assessed.    Ih. 

13.  Licenses.    Privilege  tax.    Assessment. 

An  assessment  of  a  privilege  tax  is  void  where  it  does  not  show 
the  amount  due,  but  merely  contains  figures  and  ruled  columns 
without  dollar  marks.    Jb. 

14.  Inheritance  taxes.    Assessment. 

A  testatrix  devised  all  of  her  real  estate  to  her  husband  for  life 
with  the  direction  that  if  her  sister  survived  it  should  go  to 
the  sister  for  life,  remainder  to  any  children  the  sister  might 
leave  surviving  her.  The  will  further  provided  that  in  event 
of  the  sister's  death  before  that  of  the  husband  the  property 
should  go  to  the  sister's  children,  and  that  if  the  sister  died 
without  issue,  the  property  should  go  over  to  the  testatrix's 
cousin.  Shannon's  Code,  sees.  726,  727,  provide  that  where  there 
shall  be  a  devise  to  collateral  relatives  to  take  effect  after  the 
expiration  of  one  or  more  life  estates,  the  tax  on  such  estate 
shall  not  be  payable  until  the  person  liable  for  it  shall  come 
into  actual  possession,  and  that  the  tax  shall  be  assessed  upon 
the  value  of  the  estate  at  the  time  the  right  to  possession 
accrues.  Held,  that  as  the  interest  of  both  the  cousin  and 
the  sister  was  liable  to  be  divested,  they  w^ere  not  entitled  to 
the  enjoyment  of  the  estate  so  as  to  be  liable  to  transfer  taxes. 
McLemore  v.  Raines'  Estate,  637. 

TERM  OF  OFFICE. 

1.    Officers.     Vacancy. 

Under  those  sections,  where  an  appointment  is  made  to  fill  an 
unexpired  term,  there  is  a  vacancy  at  the  end  of  the  term, 
since  the  appointment  was  only  for  that  time,  though  the  ap- 
pointee must  continue  to  perform  the  duties  as  an  officer  hold- 
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ing  over,  rather  than  under  a  prolonged  term,  as  In  the  case 
of  an  officer  elected  for  a  definite  term  and  until  his  successor 
was  qualified.    State  v.  Malone,  149. 

2.  Ofticers.    Appointee  to  fill  vacancies. 

Where  the  length  of  term  only  is  fixed  with  no  set  date  for  its 
beginning  or  ending,  and  no  reference  to  an  unexpired  term  or 
to  a  vacancy  in  the  term  as  distinguished  from  a  vacancy  in 
the  office,  an  incumbent  appointed  to  fill  a  vacancy  holds  for  a 
full  term,  not  merely  for  the  unexpired  portion  of  his  predeces- 
sor's term.     lb. 

3.  Officers.     Commencement.     Commission. 

Though  an  elective  office  is  still  a  species  of  property,  the  title 
thereto  comes  from  the  people,  and  not  from  the  commission 
of  the  executive  or  other  formality,  and  the  term  of  such  officer 
may  begin  notwithstanding  his  failure  to  receive  a  commission. 
76. 

TORTS. 

See  Liability. 

TRESPASS. 

1.  Criminal  prosecution.     Title  of  prosecutor. 

If  a  party  has  actual  possession  of  land,  or  of  a  portion  thereof, 
whereby  he  has  constructive  possession  of  the  remainder,  such 
possession  will  sustain  a  prosecution  for  trespass,  and  the  one 
so  trespassing  cannot  defend  on  superior  title.  Clark  v.  State, 
372. 

2.  Criminal    responsibility.    Willfulness. 

A  criminal  trespass  is  willful  if  committed  in  a  heedless  disregard 
of  the  rights  of  others,    lb. 

TRUSTS   AND   TRUSTEES. 

Banks  and  banking.    Deposit.     Trust  fund  as  general  deposit. 

Where  the  N.  Bank  remitted  $20,000  to  New  York  to  the  credit  of 
the  M.  Bank,  the  fund  was  not  a  special  deposit  and  trust  fund 
for  the  benefit  of  the  stockholders  of  the  M.  Bank,  from  whom 
one  E.,  vice  president  of  the  N.  Bank,  and  purporting  to  act  for 
such  bank,  but  in  reality  for  himself,  had  purchased  the  stock 
of  the  M.  Bank,  since  the  N.  Bank  had  no  knowledge  of  the  pur- 
pose for  which  the  M.  Bank  intended  to  use  the  money,  and  so 
did  not  place  the  fund  in  New  York  in  trust  for  that  purpose. 
Wood  V.  Green.  583. 
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UNITED  STATES  CONSTITUTION. 

§  1,  Amend.  14.  Commerce.  Regulation.  Due  process  of  law. 
Privilege  tax.    Power  Co.  v.  Goodloe,  490. 

§  8,  art  1.    Due  process  of  law.    State  v.  Turnpike  Co.,  600. 

§  8,  art.  1.  Commerce.  Regulation.  Due  process  of  law.  Priv- 
ilege tax.    Power  Co.  v.  Goodloe,  490. 

§  8,  art.  1.  Constitutional  law.  Due  process  of  law.  Forfeiture 
of  turnpike  charter.     "Property."     State  v.  Del    Rio  Turnpike 

CO.y    600. 

VACANCY. 
See  Constitution Ai  Law;  Term  of  Office. 

VERDICTS. 

Appeal  and  error.    Presentation  of  grounds  of  review  in  court  helow^ 
The  direction  of  a  verdict  must  be  challenged  by  a  motion  for 
a  new  trial  to  be  reviewed  on  appeal.    Barnes  v.  A'oel,  126. 

WAIVER. 

Carriers.  Passengers.  Loss  of  baggage. 
A  passenger  holding  a  mileage  ticket  sold  at  a  reduced  rate  and 
stipulating  that  he  should  travel  between  the  same  points  and 
on  the  same  day  of  the  checking  of  his  baggage  could  not  rely 
upon  a  waiver  of  the  stipulation  merely  by  a  statement  to  a 
third  person  of  his  intention  not  to  accompany  his  baggage, 
made  when  he  was  having  it  checked,  and  within  hearing  of 
the  carrier's  agent.     Crout  v.  Railroad,  667. 

WARRANTIES. 

Covenants.  Breach.  Damages. 
Where,  in  a  suit  by  a  grantee  for  breach  of  general  covenant 
of  warranty  and  against  incumbrances,  because  of  railroad 
tracks  and  rights  of  way  over  the  land,  the  evidence  showed 
that  the  railroads  were  beneficial  to  the  premises,  the  grantee 
could  not  recover  substantial  damages.    Schwartz  v.  Black,  360. 

WILLS. 

1,  Executors  and  administrators.  Allowance  to  widow  dissenting- 
from  will.  **Assets.'' 
In  Shannon's  Code,  sec.  4020,  providing  that  the  allowance  for 
a  year's  support  of  a  widow  dissenting  from  her  husband's 
will,  may  be  set  out  to  her  from  any  personal  assets  of  the 
deceased,  those  assets  are  meant  which  go  to  the  personal 
representative  for  payment  of  debts.    Comhs  v.  Combs,  66. 
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2.  Probate.    Contests,    Jurisdiction  of  circuit  court. 

Under  Shannon's  Code,  sec.  3905,  providing  that,  where  the  validity 
of  any  will  is  contested,  the  county  court  shall  cause  the  fact  to 
be  certified  to  the  circuit  court,  and  send  to  such  court  the 
original  will,  and  require  the  contestant  to  enter  into  bond  for 
the  prosecution  of  the  suit,  and  for  the  payment  of  costs  in  case 
of  failure,  where  a  will  containing  a  revocatory  clause  was  pro- 
pounded for  probate,  and  by  an  answer  to  the  citation  filed  by 
the  executor  named  in  the  will,  who  was  also  named  as  executor 
in  an  earlier  will,  it  was  alleged  that  such  earlier  will  had  been 
admitted  to  probate,  and  that  the  parties  interested  thereunder 
would  deny  the  validity  of  the  writing  propounded,  and  the 
earlier  will  and  the  paper  propounded  showed  that  the  two  wills 
could  not  coexist,  the  circuit  court  had  jurisdiction,  though  the 
probate  court  erroneously  rendered  a  judgment  denying  probate, 
from  which  an  appeal  was  taken  to  the  circuit  court,  instead  of 
certifying  the  case  to  the  circuit  court  and  requiring  a  bond,  as 
the  validity  of  the  will  was,  in  fact,  contested,  and  such  contest 
gave  jurisdiction  to  the  circuit  court,  and  It  could  not  be  de- 
prived of  such  jurisdiction  by  the  failure  of  the  probate  court  to 
comply  with  the  statute.     Murrell  v.  Rich,  378. 

3.  Probate.     Contests.     Jurisdiction  of  circuit  court. 

The  circuit  court  did  not  lack  jurisdiction  of  a  contested  proceed- 
ing to  probate  a  will  on  the  ground  that  such  proceeding  was  a 
collateral  attack  on  the  judgment  of  the  probate  court  admitting 
an  earlier  will  to  probate,  as  the  proceeding  to  establish  the 
later  will  was  a  direct  proceeding,  and  in  no  way  collaterally 
assailed  the  vaidity  of  the  proceeding  to  probate  the  earlier  will, 
or  the  judgment  probating  it,  and,  while  the  probate  of  the  later 
will  would  nullify  the  earlier  will,  this  did  not  result  from  any 
collateral  attack  on  the  judgment  of  the  probate  court,  but  from 
the  law  which  gives  effect  to  the  last  testamentary  act  of  the 
testatrix.    lb. 

4.  Contests.    Reopening  case  for  further  evidence.    Discretion  of 
court. 

In  a  proceeding  to  establish  a  will  from  which,  as  presented  to  the 
court,  several  pages  were  missing,  after  the  evidence  had  been 
introduced  and  the  arguments  to  the  jury  had  been  commenced, 
it  was  within  the  sound  judicial  discretion  of  the  trial  judge 
whether  the  case  should  be  reopened  for  the  introduction  of 
further  evidence,  and  such  discretion  was  not  abused  by  refusing 
to  reopen  the  case,  to  allow  the  contestants  to  recall  an  adverse 
party  and  examine  him  with  reference  to  a  conversation  in  which 
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he  stated  that  the  testatrix  made  the  will,  but  that  afterwards 
she  got  out  with  some  of  the  parties  and  destroyed  it,  or  made 
away  with  it,  and  that  she  died  without  a  will;  this  being  but 
his  opinion,  though  in  form  stated  as  a  fact,  and  no  sufficient 
legal  excuse  being  shown  for  the  failure  to  ofter  the  evidence  at 
the  proper  time.    Murrell  v.  Rich,  378. 

5.    Contests,     Instructions,     Mutilation    of   uHll.     ^'Presumption.** 

In  a  proceeding  to  probate  a  will  from  which,  as  pre- 
sented to  the  court,  several  pages  were  missing,  the  court 
charged  (that,  if  the  will  was  in  the  possession  and  custody  of 
the  maker,  and  at  the  time  of  her  death  it  was  found  that  it  was 
mutilated,  in  the  absence  of  any  explanation,  the  law  presumed 
that  she  intended  thereby  to  revoke  the  will);  that  contestants 
claimed  that,  as  there  were  four  pages  missing,  this  constituted 
a  mutilation  in  law,  and  the  presumption  arose  that  the  testatrix 
revoked  the  will;  that  this  presumption  could  obtain  only  in  case 
the  jury  found  that  the  will  was  in  the  possession  of  the  testa- 
trix, and  that  it  was  found  after  her  death  among  her  papers; 
(that  a  "presumption"  was  an  inference  that  the  law  drew  from 
certain  proven  facts,  so  that,  if  the  will  was  in  the  custody  of 
the  testatrix  and  in  her  possession,  and  "immediately"  after 
her  death  was  found  in  a  mutilated  condition  unexplained,  the 
law  presumed  that  she  revoked  it);  that  proponents  claimed 
that  before  such  presumption  was  well  founded  there  must  be 
evidence  that  the  will  was  in  her  possession  and  custody,  and 
that  their  theory  was  that  prior  to,  or  about  the  time  of,  her 
death  her  house  and  papers  were  ransacked,  and  the  missing 
parts  purposely,  carelessly,  or  accidentally  lost  or  removed;  that 
the  presumption  referred  to  was  a  rebuttable  presumption,  and, 
if  the  facts  and  circumstances  in  evidence  were  such  as  to  war- 
rant the  belief  that  the  testatrix  did  not  remove  the  missing 
part  or  authorize  its  removal,  but  that  some  other  person  did, 
that  would  overturn  the  presumption,  but  that  the  presumption 
would  not  be  overthrown  by  merely  showing  that  somebody  had 
an  opportunity  to  get  the  will,  or  had  access  to  it,  and  that  they 
must  prove  facts  reasonably  Justifying  a  finding  that  some  per- 
son did  purposely  or  intentionally  remove  the  paper.  Held,  that 
the  parts  of  the  instruction  in  parentheses  were  not  erroneous, 
when  considered  in  connection  with  the  other  portions,  as  telling 
the  jury  that  the  presumption  of  revocation  would  only  arise 
when  unexplained  upon  finding  a  mutilated  will  In  the  posses- 
sion of  testatrix,  nor  was  it  erroneous  because  of  the  use  of  the 
word  "immediately."    lb. 
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WITNESSES. 

WITNESSES. 

Evidence.  Weight.  Credibility  of  witness. 
Where,  in  a  prior  suit,  the  question  -determinative  of  title  to 
the  land  in  controversy  was  decided,  the  decision  will  not  be 
disturbed  on  the  testimony  of  a  witness  who  contradicted  his 
testimony  in  the  first  case,  giving  evidence  to  meet  the  court's 
ruling.     Iron  Co.  v.  Railroad,  221. 
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